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3 General Principles of the Law of Negligence Para. 1 


1. GENERAL PRINCIPLES OF THE LAW OF 
NEGLIGENCE 


(1) NATURE OF NEGLIGENCE 
(i) In general 


1. General principles of the law of negligence. Negligence is a specific tort! 
and in any given circumstances is the failure to exercise that care which the 
circumstances demand’. What amounts to negligence depends on the facts of each 
particular case’. It may consist in omitting to do something which ought to be 
done or in doing something which ought to be done either in a different manner 
or not at all*. Where there is no duty to exercise care, negligence in the popular 
sense has no legal consequence’. Where there is a duty to exercise care, reasonable 
care must be taken to avoid actsé or omissions which can be reasonably foreseen” 
to be likely to cause physical injury to persons$ or property”. The degree of care 
required in the particular case depends on the surrounding circumstances!°, and 
may vary according to the amount of the risk to be encountered!! and to the 
magnitude of the prospective injury!?. The duty of care is owed only to those 
persons who are in the area of foreseeable danger!3; the fact that the act of the 
defendant violated his duty of care to a third person does not enable the plaintiff 
who is also injured by the same act to claim unless he is also within the area of 
foreseeable danger!*. The same act or omission may accordingly in some 
circumstances involve liability as being negligent!5, although in: other 
circumstances it will not do so. The material considerations are the absence of 
care which is on the part of the defendant owed to the plaintiff in the 
circumstances of the case and damage suffered by the plaintiff!°, together with a 
demonstrable relation of cause and effect between the two!”. 

An act of negligence may also constitute a nuisance where it occasions a 
dangerous state of affairs and satisfies the other requirements of that tort!®. Equally 
it may also be a breach of the rule in Rylands v Fletcher’? if it allows the escape of a 
dangerous thing which the defendant has brought onto his land?°. 

Under the Congenital Disabilities (Civil Liability) Act 197621 a woman owes a 
duty of care?? in respect of the safety of her unborn child in one circumstance 
only: if she is driving a motor vehicle?? when she knows or ought reasonably to 
know herself to be pregnant and in consequence of her breach of duty her child is 
born?4 with disabilities? which would not otherwise have been present, those 
disabilities are to be regarded as damage resulting from her wrongful act and 
actionable accordingly at the suit of the child?®. 

1 Grant v Australian Knitting Mills Ltd [1936] AC 85 at 103, PC, per Lord Wright. As to the plea of 
contributory negligence, see paras. 68-76, post; and as to the meaning of “negligence” when 
used in agreements to exclude liability, see para. 67, post. As to negligence as a necessary 
ingredient of unintentional trespass, see Fowler v Lanning [1959] 1 QB 426, [1959] 1 All ER 290, and 
TRESPASS. 

2 Vaughan v Taff Vale Rly Co (1860) 5 H & N 679 at 688, per Willes J (“the absence of care according 
to the circumstances”); Heaven v Pender (1883) 11 QBD 503 at 507, CA; Cunnington v Great 
Northern Rly Co (1883) 49 LT 392, CA; Glasgow Corpn v Muir [1943] AC 448 at 456, [1943] 2 All 
ER 44 at 48, HL, per Lord Macmillan; Carmarthenshire County Council v Lewis [1955] AC 549, 
[1955] 1 All ER 565, HL. l 

3 Fardon v Harcourt-Rivington (1932) 146 LT 391 at 392, HL, per Lord Dunedin. “Negligence is a 
fluid principle, which has to be applied to the most diverse conditions and problems of human 
life”; Hay (or Bourhill) v Young [1943] AC 92 at 107, [1942] 2 All ER 396 at 404, HL, per Lord 
Wright. 
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Blyth v Birmingham Waterworks Co (1856) 11 Exch 781 at 784, per Alderson B (“negligence is the 
omission to do something which a reasonable man, guided upon those considerations which 
ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent 
and reasonable man would not do””. 

Le Lievre v Gould [1893] 1 QB 491 at 497, CA, per Lord Esher MR; Scholfield v Earl of 
Londesborough [1895] 1 QB 536 at 541, CA (affd. [1896] AC 514, HL); Australian SS Co Ltd v 
Devitt (1917) 33 TLR 178; Bottomley v Bannister [1932] 1 KB 458 at 476, CA; M'Alister (or 
Donoghue) v Stevenson [1932] AC 562 at 618, HL, per Lord Macmillan; Grant v Australian 
Knitting Mills Ltd [1936] AC 85 at 103, PC. 

As to liability for negligent statements, see para. 53, post. 

“The standard of foresight of the reasonable man is in one sense an impersonal test. It eliminates 
the personal equation and is independent of idiosyncrasies of the particular person whose conduct 
is in question. Some persons are unduly timorous and imagine every path beset with lions; 
others, of more robust temperament, fail to foresee or nonchalantly disregard even the most 
obvious dangers. The reasonable man is presumed to be free both from over-apprehension and 
from over-confidence” : Glasgow Corpa v Muir [1943] AC 448 at 457, [1943] 2 AUER 44 at 48, HL, 
per Lord Macmillan. “A reasonable man does not mean a paragon of circumspection”: A. C. 
Billings & Sons Ltd v Riden [1958] AC 240 at 255, [1957] 3 AHER 1 at 8, HL, per Lord Reid. See also 
Vaughan v Menlove (1837) 3 Bing NC 468; Cornman v Eastern Counties Rly Co (1859) 4 H & N 781 
at 786, per Bramwell B; and Carstairs v Taylor (1871) LR 6 Exch 217 at 222, per Bramwell B. 
“The rule that you are to love your neighbour becomes in law, you must not injure your 
neighbour; and the lawyer’s question, who is my neighbour? receives a restricted reply. You 
must take reasonable care to avoid acts or omissions which you can reasonably foresee would be 
likely to injure your neighbour. Who then in law is my neighbour? The answer seems to be— 
persons who are so closely and directly affected by my act that I ought reasonably to have them 
in contemplation as being so affected”: M’ Alister (or Donoghue) v Stevenson [1932] AC 562 at 580, 
HL, per Lord Atkin. See also Fardon v Harcourt-Rivington (1932) 146 LT 391, HL. 

The action of negligence is not confined to cases of personal injury: Le Lievre v Gould [1893] 1 QB 
491 at 497, CA, per Lord Esher; Candler v Crane, Christmas & Co [1951] 2 KB 164 at 189, [1951] 
1 All ER 426 at 439, CA, per Asquith LJ. As to liability for economic loss, see para. 6, post. 
Grill v General Iron Screw Collier Co (1866) LR 1 CP 600 at 614, per Montague Smith J; and see the 
cases cited in para. 2, note 1, post. 

Glasgow Corpn v Muir [1943] AC 448 at 456, [1943] 2 All ER 44 at 48, HL, per Lord Macmillan; 
Bolton v Stone [1951] AC 850, [1951] 1 All ER 1078, HL. 

Mackintosh v Mackintosh 1864 2 Macph (Ct of Sess) 1357; cf. Chadwick v Trower (1839) 6 Bing NC 
1 Ex Ch; Paris v Stepney Borough Council [1951] AC 367, [1951] 1 AUER 42, where the majority of the 
House of Lords did not accept the dictum of Asquith LJ in Paris v Stepney Borough Council [1950] 1 
KB 320 at 324, [1949] 2 All ER 843 at 845, CA (“A greater risk of injury is not the same thing as a 
risk of greater injury; the first alone is relevant to liability”). 

Hay (or Bourhill) v Young [1943] AC 92, [1942] 2 All ER 396, HL; Best v Samuel Fox € Co Ltd 
[1952] AC 716 at 730, 731, [1952] 2 All ER 394 at 397, 398, HL; Tolhausen v Davies (1888) 58 LJQB 
98; Thomas v Quartermaine (1887) 18 QBD 685 at 694, CA, per Bowen LJ (“The ideas of 
negligence and duty are strictly correlative, and there is no such thing as negligence in the 
abstract; negligence is simply neglect of some care which we are bound by law to exercise 
ai somebody”); Candler v Crane, Christmas & Co [1951] 2 KB 164, [1951] 1 All ER 426, 
The plaintiff cannot build on a wrong to someone else: Hay (or Bourhill) v Young [1943] AC 92 at 
108, [1942] 2 All ER 396 at 404, HL, per Lord Wright, at 116, 117 and at 409 per Lord Porter; 
Carmarthenshire County Council v Lewis [1955] AC 549 at 565, 566, [1955] 1 AIL ER 565 at 571, $72, 
HL, per Lord Reid, at 571 and at 576 per Lord Keith); cf. an occupier’s duty to trespassers (see 
para. 30, post) with his statutory duty to lawful visitors (see para. 18, post). In Williams v Luff 
(1978) 122 Sol Jo 164, it was held that a six year-old child could recover at common law in 
negligence for injuries inflicted on him en ventre sa mére, because he was born a day after the 
accident, three weeks before the full term. 

Degg v Midland Rly Co (1857) 1 H & N 773 at 781, where Bramwell B said that negligence is 
always relative to some circumstance of time and place or person. 

As to the essential element of damage in a claim for negligence, see para. 54, post. 

Wright v Midland Rly Co (1884) 51 LT 539 at 544, per Manisty J; Woods v Duncan [1946] AC 401 at 
421, HL, per Viscount Simon. A defendant who was in breach of his duty cannot usually be 
heard to say that even if he had fulfilled it the injury would still have occurred: see A. L. 
Underwood Ltd v Bank of Liverpool [1924] 1 KB 755, CA; see also Williams v Sykes and Harrison Ltd 
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[1955] 3 All ER 225, [1955] 1 WLR 1180, CA; Hodkinson v Henry Wallwork & Co Ltd [1955] 3 All 
ER 236, [1955] 1 WLR 1195, CA (claims for breach of statutory duty). As to causation in general, see 
para. 3, post. 

See NUISANCE, paras. 302, 336, 337, post. 

Rylands v Fletcher (1868) LR 3 HL 330. 

A-G v Cory Bros & Co Ltd [1921] 1 AC s21 at 536, HL, per Lord Haldane. However, negligence 
need not be proved in order to establish liability under the rule: see NUISANCE, paras. 338-345, 
post. Negligence must also be distinguished from trespass (see TRESPASS) and from fraud (see 
Kettlewell v Watson (1882) 21 Ch D 685 at 706, and MISREPRESENTATION, vol. 31, para. 1063). 
See TORT. 

This is the same duty of care as the law imposes on her with respect to the safety of other people: 
see the Congenital Disabilities (Civil Liability) Act 1976, s. 2. 

“Motor vehicle”” means a mechanically-propelled vehicle intended or adapted for use on roads: 
ibid., s. 4 (2) (b). 

“Born” means born alive (the moment of a child’s birth being when it first has a life separate 
from its mother), and “‘birth” has a corresponding meaning: ibid., s. 4 (2) (a). 

References to a child being born disabled are references to its being born with any deformity, 
disease or abnormality, including predisposition (whether or not susceptible of immediate 
prognosis) to physical or mental defect in the future: ibid., s. 4 (1). 

Ibid., s. 2. Liability is to be regarded as respects all its incidents and any matters arising or to arise 
out of it, and subject to any contrary context or intention, for the purpose of construing 
references in enactments and documents to personal or bodily injuries and cognate matters, as 
liability for personal injuries sustained by the child immediately after its birth: s. 4 (3). No 
damages are recoverable in respect of any loss of expectation of life: s. 4 (4). The Act applies in 
respect of births after, but not before, 22nd July 1976, and in respect of any such birth it replaces 
any law in force before that date by which a person could be liable to a child in respect of 
disabilities with which it might be born: s. 4 (5). The Act binds the Crown: s. 5. 


2. Reasonable foresight. The test of reasonable foreseeability of risk must be 
based not only upon existing facts known to the defendant but also upon those 
which he had a reasonable opportunity to learnt. A person may reasonably be 
expected to take extra precautions on account of better knowledge of the facts?. In 
every case it is a question of fact whether conduct which disregards such 
knowledge or opportunity of knowledge amounts to negligence?. Foreseeability 
of a particular risk may render the defendant liable in negligence even though the 
risk is incurred in the performance of a contract with the plaintiff*. 


Less 
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Where there is a duty to know of the safety of a particular place or thing, the neglect to avail 
oneself of an existing means of knowledge renders one as much liable if damage results as would 
the failure, if the danger were known, to take precautions necessary to guard against it: Mersey 
Docks Trustees v Gibbs (1866) LR 1 HL 93 at 121, 122; see also Berg & Son v Rotterdamsche Lloyd 
(1918) 34 TLR 272; Crookall v Vickers-Armstrong Ltd [1955] 2 All ER 12 at 16, [1955] 1 WLR 659 at 


Sie 
Clarke v Holmes (1862) 7 H € N 937; cf. Chadwick v Trower (1839) 6 Bing NC 1. In Brooks 
v London and North Western Rly Co (1884) 33 WR 167, knowledge by the defendants of the 
defectiveness of one of three fastenings to a gate, which by the Railways Clauses Consolidation 
Act 1845, ss. 68, 75, the defendants had to maintain, was said to be evidence of negligence. 
Clarke v Holmes (1862) 7H & N 937. 
The defendant may be liable not only for negligent performance of the contract but also for 
performing it at all if a foreseeable risk becomes inevitable. Thus, where the plaintiff sends wire 
to be gaivanised, and it is in such a state that it cannot be galvanised without spoiling it, if the 
defendant, knowing this, tries to galvanise it, he is guilty of negligence: Combe v Simmonds (1853) 
1 WR 289. As to liability arising from contracts for the exercise of professional skill, see para. 
12, post; as to contracts between employer and employee, see EMPLOYMENT, vol. 16, paras. 
715 et seq.; and as to contracts for entry upon another’s land, see paras. 26, 27, post. For the 
principle of election between remedies in contract and in tort, see generally CONTRACT, vol. 9, 
para. 687. 
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3. Causation. Foreseeability is the sole test of whether damages are recoverable 
in negligence!, the foresight of a reasonable man determining responsibility. 

The plaintiff must prove that the defendant’s wrongdoing was a cause, 
although not necessarily the sole or dominant cause, of his injuries’. Whereas the 
act or default of the plaintiff may serve to reduce or extinguish his damages by 
reason of contributory negligence* or by his failure to mitigate his loss$, the 
plaintiffs act has no such effect if the wrongdoer has exposed him to peril and the 
plaintiff has not acted unreasonably in all the circumstancesó. Where the 
intervention of a third person is foreseeable as the result of the wrongdoing, the 
chain of causation is not broken’. 

In general, a defendant who commits a wrong takes his victim as he finds him; 
it is no answer to a claim for damages to say that the victim would have sustained 
no or less injury if he had not suffered from some pre-existing condition®. 


1 See para. 1, ante, and DAMAGES, vol. 12, para. 1138. 

2 See para. 2, ante. As to the likelihood of the occurrence of damage, see DAMAGES, vol. 12, para. 
1139. 

3 See Hyman and Williams v Schering Chemicals Ltd (1980) Times, 1oth June, CA, and DAMAGES, 
vol. 12, para. 1141. 

4 See paras. 68—76, post, and DAMAGES, vol. 12, paras. 1142, 1212. 

5 See DAMAGES, vol. 12, paras. 1142, 1193—1190. 

6 See DAMAGES, vol. 12, para. 1142. 

7 See DAMAGES, vol. 12, para. 1143. 

8 As to personal injury, see DAMAGES, vol. 12, para. 1144, text and notes 1-3; but cf. damage to 
chattels (see DAMAGES, vol. 12, para. 1144, text and notes 4, 5). 


4. Negligence in relation to statutory functions. No action will lie against a 
public authority or other body exercising a statutory power for doing that which 
the legislature has authorised, or where the legislature has imperatively directed 
that the power is to be exercised in the manner complained of!. If a public 
authority exercises a statutory power negligently there is no liability if the damage 
results from the bona fide exercise of its discretionary powers?. For planning 
decisions or other decisions of policy no duty of care can arise unless the plaintiff 
has first proved that the public body was acting ultra vires. Where the activity of 
the body does not involve the exercise of discretion but the body has carried out a 
purely operational task negligently and in excess of its statutory power, it will be 
liable in negligence*. Where a duty of care exists, the authority or body is liable 
for an injury caused to an individual by a breach of the duty to take care so owed 
to him”. 

Failure to perform a statutory duty, as distinguished from negligence in the 
exercise of a statutory power, may give rise to an action for breach of statutory 
duty in favour of a person suffering damage by reason of the failure?. However, 
the cause of action for negligence is not the same as that for breach of statutory 
duty’, although the same injury may give rise to both types of liability. 
Furthermore, the conditions of liability may be similar where the duty imposed 
by statute is a duty to take care®. It is difficult, although not impossible?, to 
establish negligence against a defendant who has carried out the provisions of a 
detailed statutory code!” which in fact applies!!. Failure to conform with the 
requirements of statute does not necessarily constitute negligence, even when it 
may give rise to an action for breach of statutory duty!?, but it may and 
frequently does amount to prima facie evidence of negligence’. 
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1 Metropolitan Asylum District v Hill (1881) 6 App Cas 193 at 213, HL; and see Mersey Docks Trustees 
v Gibbs (1866) LR 1 HL 93 at 112, 113, per Blackburn J; Great Central Rly Co v Hewlett [1916] 2 
AC 511, HL; Budden v BP Oil Ltd (1980) 124 Sol Jo 376, CA. 

2 Home Office v Dorset Yacht Co Ltd [1970] AC 1004 at 1068, [1970] 2 All ER 204 at 332, HL, per Lord 
Diplock; Anns v Merton London Borough Council [1978] AC 728, [1977] 2 All ER 492, HL. See also 
Dutton v Bognor Regis UDC [1972] 1 QB 373, [1972] 1 All ER 462, CA, the result in which was 
approved in Anns v Merton London Borough Council, supra. In East Suffolk Rivers Catchment Board v 
Kent [1941] AC 74, [1940] 4 All ER 527, HL, the plaintiff owned land protected by a wall from 
inundation by a river. The wall had partly collapsed and the plaintiff’s land was flooded. The 
defendant board had exercised its statutory power to repair it by an impractical method and with 
insufficient men. The claim in negligence failed. The House of Lords took the view that no 
additional harm had been caused by the defendants. In Anns v Merton London Borough Council, 
supra, the House of Lords justified this verdict for the defendants on the ground that the board 
had acted intra vires in making the decision of policy to act in the way it did. 
The act may be ultra vires because it is an improper exercise of the discretionary power, or 
because officials have acted outside the limits of the discretion delegated to them. In Home Office v 
Dorset Yacht Co Ltd [1970] AC 1004, [1970] 2 All ER 294, HL, borstal boys working under the 
supervision of officers on an island escaped and damaged the plaintiff’s yacht. Although the 
defendant was exercising a discretionary power in operating the borstal system, it was held liable 
if the officers had acted ultra vires by going outside their instructions on how to supervise the 
boys. In Anns v Merton London Borough Council [1978] AC 728, [1977] 2 All ER 492, HL, the local 
authority failed to ensure that maisonettes had foundations which conformed to its byelaws 
under the Public Health Act 1936. In consequence structural movements occurred, resulting in 
cracks in the walls, and the House of Lords held that the local authority was liable if its officials 
had acted outside any delegated discretion either as to the making of an inspection, or to the 
manner in which an inspection was made. 

4 Anns v Merton London Borough Council [1978] AC 728 at 755, 756, [1977] 2 All ER 492 at 501, 502, 

HL, per Lord Wilberforce. See also Geddis v Proprietors of Bann Reservoir (1878) 3 App Cas 430 at 

455, 456, HL, per Lord Blackburn: “it is now thoroughly well established that no action will lie 

for doing that which the legislature has authorised, if it be done without negligence, although it 

does occasion damage to anyone; but an action does lie for doing that which the legislature has 
authorised, if it be done negligently”. See also Morrison v Sheffield Corpn [1917] 2 KB 866, CA. 

Dutton v Bognor Regis UDC [1972] 1 QB 373, [1972] 1 All ER 462, CA, approved and followed in 

Anns v Merton London Borough Council [1978] AC 728, [1977] 2 All ER 492, HL. 

6 For the circumstances in which such an action lies, and generally as to the cause of action, see 
STATUTES. 

7 Caswell v Powell Duffryn Associated Collieries Ltd [1940] AC 152 at 177, [1939] 3 All ER 722 at 738, 

739, HL, per Lord Wright; London Passenger Transport Board v Upson [1949] AC 155 at 168, [1949] 

1 All ER 60 at 67, HL, per Lord Wright. 

Lochgelly Iron and Coal Co Ltd v M’ Mullan [1934] AC 1 at 10, HL, per Lord Atkin, at 18 per Lord 

Macmillan, and at 23 per Lord Wright; East Suffolk Rivers Catchment Board v Kent [1941] AC 74 at 

88, [1940] 4 All ER 527 at 533, HL, per Lord Atkin. 

Franklin v Gramophone Co Ltd [1948] 1 KB 542, [1948] 1 All ER 353, CA; Bux v Slough Metals Ltd 

[1974] 1 All ER 262, [1973] 1 WLR 1358; and see HEALTH AND SAFETY AT WORK, vol. 20, paras. 549, 

550. 

10 England v National Coal Board [1953] 1 QB 724 at 731, 732, [1953] 1 All ER 1194 at 1198, CA, per 
Somervell LJ; revsd. in part, but not on this point, [1954] AC 403, [1954] 1 All ER 546, HL. 

11 Chipchase v British Titan Products Co Ltd [1956] 1 QB 545, [1956] 1 All ER 613, CA. 

12 Powell v Phillips [1972] 3 All ER 864, CA. 

13 Blamires v Lancashire and Yorkshire Rly Co (1873) LR 8 Exch 283; Phillips v Britannia Hygienic 
Laundry Co Ltd [1923] 1 KB 539 at 548, DC, per McCardie J; affd. [1923] 2 KB 832, CA; Anglo- 
Newfoundland Development Co Ltd v Pacific Steam Navigation Co [1924] AC 406 at 413, HL, per 
Lord Dunedin. See also Harrison v National Coal Board [1951] AC 639, [1951] 1 All ER 1102, HL; 
National Coal Board v England [1954] AC 403, [1954] 1 All ER 546, HL. 


w 


A 


oo 


Ke) 


(ii) The Duty to take Care 


5. Cases in which the duty to take care arises. A duty to the plaintiff to take 
reasonable care for his interest cannot arise unless the defendant can reasonably be 
expected to foresee that the plaintiff is likely to be injured by his conduct!. Where 
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such harm is foreseeable there are many situations where there is such a duty. For 
example a manufacturer of articles owes a duty to those who use them?, and those 
carrying out activities on a highway owe a duty to other users of the highway?. 
Similarly, those carrying on professional or other skilled callings owe a duty to 
their clients*. In some other cases no duty is owed even though harm to the 
plaintiff is foreseeable. For example a landowner may excavate his land in a 
careless manner in circumstances in which he can foresee that by abstracting 
percolating water from below he will cause a settlement of the plaintiff’s 
adjoining buildings®. The categories in which a duty of care is owed are never 
closed®. When confronted with a category of case where harm to the plaintiff is 
foreseeable but which has not been the subject of a previous decision as to whether 
there is a duty of care, the courts decide more frequently to bring the new case 
within the categories of cases where a duty of care is owed’. Prima facie a duty of 
care is owed to those whom the defendant could reasonably contemplate may be 
harmed by his action; however, even though a duty is owed to the plaintiff the 
defendant is not liable if the harm caused to the plaintiff is not of a foreseeable 
kind8. 

The courts have sometimes decided that where the defendant should foresee 
that a third person may injure the plaintiff a duty is owed to the plaintiff?. A 
defendant who owes a duty not to injure another also owes a duty to those whom 
he should foresee might attempt to rescue that other from the acute peril in which 
the defendant's negligence has placed him'%. A duty may be owed to a rescuer 
even though no duty is owed to the person rescued!!. 


= 


M’ Alister (or Donoghue) v Stevenson [1932] AC 562 at 580, HL, per Lord Atkin; Hedley Byrne & Co 
Ltd v Heller & Partners Ltd [1964] AC 465 at 524, [1963] 2 All ER 575 at 607, HL, per Lord Devlin. 

See further paras. 37—41, post. 

See further paras. 42-51, post. 

Such a duty has been held to exist in the case of physicians and surgeons (see MEDICINE, vol. 30, 

paras. 34, 35), dentists (Edwards v Mallan [1908] 1 KB 1002, CA; Fish v Kapur [1948] 2 All ER 176) 

and bailees (Turner v Stallibrass [1898] 1 QB 56, CA; and see BAILMENT, vol. 2, para. 1539; and 
Fairline Shipping Corpn v Adamson [1975] QB 180, [1974] 2 All ER 967). The duty also exists in 
respect of skilled trades which are not usually practised as professions or callings, e.g. building 

inspectors (see Acrecrest Ltd v W. S. Hattrell & Partners (1979) 252 Estates Gazette 1107); carriers (see 

CARRIERS, vol. 5, paras. 358-360), barbers (see Hales v Kerr [1908] 2 KB 601) and jewellers (see 

Philips v William Whiteley Ltd [1938] 1 All ER 566). For other examples of the duty of care, see 

ANIMALS, vol. 2, paras. 424 et seq.; CROWN PROCEEDINGS, vol. 11, para. 1403; EDUCATION, vol. 15, 

paras. 122-125; EMPLOYMENT, vol. 16, para. 715. 

Langbrook Properties Ltd v Surrey County Council [1969] 3 All ER 1424, [1970] 1 WLR 161. In 
Moorgate Mercantile Co Ltd v Twitchings [1977] AC 890, [1976] 2 All ER 641, HL, it was held that a 
finance company owed no duty of care to a car buyer to register a hire purchase agreement with 
Hire Purchase Information Ltd, of which it was a member. Further examples are British School of 
Motoring Ltd v Simms [1971] 1 AU ER 317 (driving examiner owed no duty of care towards other 
road users in respect of driving by test candidate); Smith v Southwark Offset Ltd (1974) 119 Sol Jo 
258 (defendant owed no duty to postal worker injured lifting a bag sent by it which was over the 
weight limits prescribed in the Post Office Guide). 

M' Alister (or Donoghue) v Stevenson [1932] AC 562 at 619, HL, per Lord Macmillan. For examples 
of the development of the duty of care with respect to property towards those with an interest in 
the property, see Margarine Union GmbH v Cambay Prince SS Co Ltd [1969] 1 QB 219, [1967] 3 All 
ER 775; and Green v Jockey Club (1974) 119 Sol Jo 258. 

Home Office v Dorset Yacht Co Ltd [1970] AC 1004, [1970] 2 All ER 294, HL (Home Office liable 
for damage done by escaping borstal boys); Dutton v Bognor Regis UDC [1972] 1 QB 373, [1972] 1 

All ER 462, CA, where an inspector employed by the defendants failed to make a proper 
Inspection of the foundations of a house before granting approval, and the defendants were held 
liable to a subsequent purchaser for consequent damage to the structure of the house; approved 
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and followed in Anns v Merton London Borough Council [1978] AC 728, [1977] 2 All ER 492, HL. 

Cf. Charlton v Forrest Printing Ink Co Ltd (1980) Times, 17th June, CA. 

See paras. I, 2, post. 

9 Home Office v Dorset Yacht Co Ltd [1970] AC 1004, [1970] 2 All ER 294, HL; Carmarthenshire 
County Council v Lewis [1955] AC 549, [1955] 1 AN ER 565, HL, where an education authority was 
held to owe a duty to a lorry driver to prevent young children endangering his safety on a 
highway near a school; he was killed when swerving to avoid a child negligently allowed to 
leave the nearby school. See also Barnes v Hampshire County Council [1969] 3 All ER 746, [1969] 1 
WLR 1563, HL; cf. Setchell v Snowdon [1974] RTR 389, CA. Even though the defendant may not 
have actively caused the harm, he may be liable: Stansbie v Troman [1948] 2 KB 48, [1948] 1 All 
ER 599, where it was held that a decorator who carelessly left unlocked a house in which he had 
been working was liable to the owner for thefts perpetrated while he had gone out for more 
wallpaper. 

10 Haynes v Harwood [1935] 1 KB 146, CA; Baker v T. E. Hopkins & Son Ltd [1959] 3 All ER 225, 

[1959] 1 WLR 966, CA, where it was held that the defendant, who failed to take care of the safety 

of his men working down a well, was liable to the widow of the doctor killed while attempting 

their rescue; Chadwick v British Transport Commission [1967] 2 All ER 945, [1967] 1 WLR 912, 

where it was held that the defendant was liable to a rescuer of victims of a rail accident caused by 

its negligence. 

Videan v British Transport Commission [1963] 2 QB 650, [1963] 2 All ER 860, CA, where it was held 

that the defendant was liable to a stationmaster injured while trying to remove a child trespasser 

from the railway line. In Baker v T. E. Hopkins & Son Ltd [1958] 3 All ER 147, [1958] 1 WLR 993, 

Barry J was prepared to hold that when a person by his own carelessness puts himself in a position 

of peril he is liable to someone whom he might foresee would come to his aid. The point was left 

open on appeal [1959] 3 All ER 225, [1959] 1 WLR 966, CA. 
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6. Economic loss. The courts have always been reluctant to extend the law of 
negligence to claims for foreseeable economic loss; however, since 1963 they have 
held that in certain circumstances a person who suffers pecuniary loss through 
relying on false statements carelessly made has a claim in negligence!. They have 
also held that where the defendant’s act is foreseeably likely to cause the plaintiff 
both damage to his property and economic loss he can recover for that economic 
loss?. 

Where the negligent act foreseeably causes damage to the property of one 
person but also foreseeably inflicts economic loss on many others, liability for that 
economic loss is denied; it is contrary to public policy to subject defendants to 
unreasonably heavy and indeterminate liability?. Where the plaintiff is in the 
direct contemplation of the defendant as the defendant performs the negligent act, 
and this proximate relationship is the product of a duty which the defendant owes 
to another, and the liability for economic loss would be to the plaintiff alone and 
not to an indeterminate class and there are no grounds of policy for denying 
liability, a duty of care not to cause that economic loss arises*. 


1 See Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, [1963] 2 All ER $75, HL; and see 
ara. 53, post. 

2 Where i negligent cutting off of power causes foreseeable damage to machinery or to the 
materials being processed on the machine, damages are recoverable for that damage to property 
and for the economic loss which follows from that damage: British Celanese Ltd v A. H. Hunt 
(Capacitors) Ltd [1969] 2 All ER 1252, [1969] 1 WLR 959; SCM (United Kingdom) Ltd v W. J. 
Whittall & Son Ltd [1971] 1 QB 337, [1970] 3 All ER 245, CA. 

Cattle v Stockton Waterworks Co (1875) LR 10 QB 453; Weller & Co v Foot and Mouth Disease 
Research Institute [1966] 1 QB 569, [1965] 3 All ER 560, where loss to auctioneers was not 
recoverable when a market closed as a result of farmers’ cattle being exposed to virus from the 
defendant’s premises; Elliott v Robert McAlpine Ltd [1966] 2 Lloyd’s Rep 482, where the defendant 
who negligently damaged a telephone junction box cutting off the telephone in the plaintiff's 
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nearby office was held not liable; Electrochrome Ltd v Welsh Plastics Ltd [1968] 2 All ER 205, where 
it was held that there was no right to recover for damage to a water main hydrant causing 
foreseeable loss of business to a factory. Where the negligent cutting off of power caused 
foreseeable damage to the materials and also delayed the resumption of operations the economic 
loss resulting from the damage to the materials was recoverable, but not the loss of profit from 

- the further operations which could not be carried out during the power cut: Spartan Steel and 
Alloys Ltd v Martin & Co (Contractors) Ltd [1973] QB 27, [1972] 3 All ER 557, CA. 

4 Ross v Caunters (a firm) [1979] 3 All ER 580, [1979] 3 WLR 605, where a solicitor was held liable to 
an intended beneficiary for carelessly drawing up a will for his client so that the bequest to the 
beneficiary was void. See also Ministry of Housing and Local Government v Sharp [1970] 2 QB 223, 
[1970] 1 All ER 1009; Midland Bank Trust Co Ltd v Hett, Stubbs and Kemp (a firm) [1979] Ch 384, 
[1978] 3 All ER 571. This duty of care has recently been extended in important decisions in 
Canada (Rivtow Marine Ltd v Washington Iron Works (1973) 40 DLR (3d) 530 (Can. SC)); and in 
Australia (Caltex Oil (Australia) Pty Ltd v Dredge Willemstad (1976) 136 CLR 529 (Aust. HC)). 

' English courts might be expected to extend the cases of liability for negligently caused economic 
loss where the defendant knows that if he does not take reasonable care the plaintiff individually 
would suffer financial loss. where damage to property is threatened by the defendant’s 
negligence, the courts have sometimés treated this as damage to property and allowed recovery 
of the cost of averting the threatened damage: see Anns v Merton London Borough Council [1978] 
AC 728, [1977] 2 All ER 492, HL. 


7. Omissions. The courts are unwilling to hold that a person is liable for failure 
to act. It is not enough that harm is a foreseeable consequence of that omission; a 
bystander is not liable for carelessly allowing a blind man to walk over a cliff to his 
death without warning him of the danger. However, if there is a relationship 
between the parties which imposes a duty to act, for example bailment, or where 
the defendant is exercising a common calling, the fact that the defendant may also 
have a contractual liability does not exclude a duty of care in tort!. Where a public 
body has a discretionary power under a statute, and it negligently omits to act in 
circumstances amounting to an improper exercise of its discretion whether to act, 
it is liable for that omission?. 


1 Turner v Stallibrass [1898] 1 QB 56, CA (duty in tort in respect of omissions arises from a 

: bailment). See also Brown v Boorman, Boorman and Wild (1844) 11 Cl & Fin 1, HL. As to the 

- liability of doctors, see MEDICINE, vol. 30, para. 35. 

2 Anns v Merton London Borough Council [1978] AC 728, [1977] 2 All ER 492, HL, where it was held 
that a local authority which failed to inspect the foundations of a new house would be liable to a 
subsequent occupier endangered by that omission. 


8. Liability for nervous shock. If, in consequence of the defendant’s failure to 
take reasonable care, a person suffers nervous shock! but no physical harm there 
are certain circumstances in which he has a remedy in negligence. If the defendant 
could not have foreseen that he would cause either physical harm or nervous 
shock to the plaintiff then he is not liable for causing nervous shock to the 
plaintiff?. Even though such harm is foreseeable it is only in certain situations that 
the courts have so far held that a duty not to cause nervous shock arises. If the 
plaintiff suffers nervous shock through reasonable fear for his own safety and is 
within the range of foreseeable impact then he can recover damages even though 
he suffers no physical harm from the defendant’s negligence?. If the plaintiff is 
within the foreseeable area of impact but it is not foreseeable that he would suffer 
nervous shock, then probably he cannot recover for nervous shock’. A plaintiff 
can recover for nervous shock caused by an accident even though he did not fear 
for his own personal safety and even though he did not witness it, if the shock 
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resulted from what he realised by his own unaided senses and he feared for the 
safety of his close relatives". If it is reasonably foreseeable that the plaintiff will 
suffer nervous shock as a result of the defendant wrongfully causing harm to a 
third oie but only by being informed of it after the event, the plaintiff cannot 
recover®. 


1 A frequent type of claim is where the shock results in a miscarriage, as in Dulieu v White & Sons 
[1901] 2 KB 669. Nervous shock for the purpose of this tort of negligence does not cover grief, 
anxiety about the welfare of one’s children and financial stress, but a recognisable psychiatric 
illness is included: Hinz v Berry [1970] 2 QB 40, [1970] 1 All ER 1074, CA. As to liability where 
nervous shock is intentionally caused, see TORT. 

2 Bourhill v Young [1943] AC 92, [1942] 2 All ER 396, HL, where the plaintiff was alighting from the 
offside of a tram driver’s platform when she heard the impact of an accident about 45 feet away 
on the nearside of the tram; although she did not see the accident her nervous shock resulted in a 
miscarriage, but her claim failed because no duty of care was owed to her by the motorcyclist 
whose carelessness caused the accident and who could not have foreseen that he might cause her 
physical injury or nervous shock; King v Phillips [1953] 1 QB 429, [1953] 1 All ER 617, CA, where 
the defendant carelessly reversed his taxi onto a tricycle being ridden by the plaintiff's son, but it 
was held that no duty was owed to the plaintiff who heard her son scream and saw the tricycle 
under the taxi from her home 70 yards away. 

3 Dulieu v White & Sons [1901] 2 KB 669. 

4 Bourhill v Young [1943] AC 92 at 102, [1942] 2 All ER 306 at 401, HL, per Lord Russell of Killowen, 

at 111 and at 406 per Lord Wright; The Wagon Mound [1961] AC 388 at 426, [1961] 1 All ER 404 at 

415, PC, indorsing the dictum of Denning LJ in King v Phillips [1953] 1 QB 429 at 441, [1953] 1 All 

ER 617 at 623, CA, that “the test of liability for shock is foreseeability of injury by shock”. In 

Owens v Liverpool Corpn [1939] 1 KB 394, [1938] 4 All ER 727, CA, mourners who saw a hearse 

overturned by the careless driving of the defendant were allowed to recover for nervous shock, 

but the decision was disapproved by three law lords in Bourhill v Young, supra, on the ground that 
no duty was owed to the mourners, and it must be considered doubtful whether there is any duty 
to prevent nervous shock arising from grief, as distinct from fright; cf. Guay v Sun Publishing Co 

[1953] 2 SCR 216 (Can. SC). For the difficulties which arise where foreseeable physical harm 

ensues, but the plaintiff also suffers nervous shock which is not a consequence of his physical 

injuries, see Schneider v Eisovitch [1960] 2 QB 430, [1960] 1 All ER 169; and Mortiboys v Skinner 

[1952] 2 Lloyd’s Rep 95. 

Boardman v Sanderson [1964] 1 WLR 1317, CA, where the defendant carelessly backed his car over 

the foot of the plaintiffs son, knowing that the plaintiff was within earshot although not a 

witness; the plaintiff heard his son’s screams and rushed to release him, and recovered damages 

for nervous shock. The estate of the deceased could recover if the shock resulted from fear of 
immediate injury to herself or her children from what she saw, but not from what she was told 
later: Hambrook v Stokes Bros [1925] 1 KB 141 at 152, CA, per Bankes LJ, where a mother suffered. 
nervous shock from which she died after her child had been carelessly knocked down by 
defendant’s lorry. See also at 157 per Atkin LJ, who found that the defendant was in breach of his. 

duty to the mother. Cf. Hinz v Berry [1970] 2 QB 40, [1970] 1 All ER 1074, CA; and Carlin v 

Helical Bar Ltd (1970) 9 KIR 154, which are not authorities on the duty of care because the 

respective defendants also admitted, on the claims for nervous shock, that they were in breach of; 

duty. In Dooley v Cammell Laird & Co Ltd [1951] 1 Lloyd’s Rep 271 it was held that a crane driver 
who feared for the safety of fellow workmen imperilled by the defendant’s carelessness with 
regard to the crane could recover for nervous shock suffered by him even though in the nature of 
things the defendants did not know of his presence and were not present when he suffered the 
nervous shock. Another case at first instance, Chadwick v British Transport Commission [1967] 2 All 

ER 945, [1967] 1 WLR 912, held that a rescuer of victims of a rail accident could claim for nervous 

shock resulting from the negligence of the defendant responsible for the accident. 

6 Hambrook v Stokes Bros [1925] 1 KB 141, CA: see note 5, supra. Similarly, if the defendant 
carelessly tells the plaintiff something which is foreseeably likely to cause him nervous shock, he 
is not liable for thereby causing him nervous shock: D v National Society for the Prevention of 
Cruelty to Children [1978] AC 171 at 189, [1976] 2 All ER 993 at 998, CA, per Lord Denning MR; 
revsd. on other grounds [1978] AC 171, [1977] 1 All ER 589, HL. He will be liable where he 
intentionally caused nervous shock by making the false statement: Wilkinson v Downton [1897] 2 
QB 57; and see TORT. 
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9. Liability for the negligence of others. The liability of an employer for the 
negligence of a person in his employment depends upon the existence of the 
relationship of employer and employee between them and the tort must be 
referable to that relationship!. The employer is not usually responsible for any 
negligence committed by an independent contractor in the course of his 
employment’. 


1 As to employer’s liability, see EMPLOYMENT, vol. 16, paras. 739-752. 
2 As to the liability of the employer of an independent contractor, see EMPLOYMENT, vol. 16, paras. 


756-761. 


(2) THE STANDARD OF CARE 


10. Standard of care. It is a question of fact whether the defendant has failed to 
show reasonable care in the particular circumstances!. The law lays down the 
general rules which determine the standard of care which has to be attained, and it 
is for the court to apply that legal standard of care to its findings of fact so as to 
decide whether the defendant has attained that standard?. The legal standard is not 
that of the defendant himself3, but that of a person of ordinary prudence? or a 
person using ordinary care and skill’. It is no defence that a person acted to the best 
of his own judgment if his best is below that of the reasonable mané. 

A child probably has to attain only the standard of care to be expected of a child 
of that age’. It seems that the standard of care may not necessarily be reduced 
because of other physical incapacities, such as defective hearing. 


1 Easson v London and North Eastern Rly Co [1944] KB 421 at 426, [1944] 2 All ER 425 at 431, CA, per 
du Parcq LJ; Williams v Mersey Docks and Harbour Board [1954] 2 Lloyd’s Rep 221 at 224, CA, per 
Lord Goddard. 

2 Qualcast (Wolverhampton) Ltd v Haynes [1959] AC 742, [1959] 2 All ER 38, HL. 

3 “The standard of foresight of the reasonable man . . . eliminates the personal equation and is 

independent of the idiosyncracies of the particular person whose conduct is in question”: 

Glasgow Corpn v Muir [1943] AC 448 at 457, [1943] 2 All ER 44 at 48, HL, per Lord Macmillan. 

Vaughan v Menlove (1837) 3 Bing NC 468 at 475, per Tindal CJ. 

Heaven v Pender (1883) 11 QBD 503 at 509, CA, per Brett MR. The test is what a hypothetical 

reasonable observer could reasonably have foreseen, although much must depend on his powers 

of observation and the scope of his imagination; one judge may credit him with more foresight 
than another: see King v Phillips [1953] 1 QB 429 at 441, [1953] 1 All ER 617 at 623, CA, per 

Denning LJ. i 

Vaughan v Menlove (1837) 3 Bing NC 468 at 474, per Tindal CJ; Roberts v Ramsbottom [1980] 1 All 

ER 7, [1980] 1 WLR 823. 

7 Many decisions have so held where the contributory negligence of a child is in issue (e.g. Yachuk 
v Oliver Blais Co Ltd [1949] AC 386, [1949] 2 All ER 150, PC), and it seems likely that the courts 
will apply the same rule to defendants who are children. In Williams v Humphrey (1975) Times, 
13th February, a youth aged fifteen who pushed a man into a swimming pool was held liable in 
negligence. l 
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11. Reasonable care. A person must have regard both to the probability of harm 
resulting from his actions! and to the probable seriousness of the harm2. He may 
weigh the cost and difficulty of the precautions necessary to prevent the harm 
resulting’. The court may take into account the importance of the activity in 
which the defendant is engaged‘. 
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A person is in general entitled to assume that others will comply with statutory 
regulations, but not that they will take reasonable care to look out for themselves 
or will take reasonable steps to avoid common risks when experience shows 
negligence to be common®. A higher degree of care is required of those who 
know of or ought to foresee the presence of blind” or other disabled persons5. 
Similarly, the standard of care owed to a child will be more strict so as to take 
account of the likelihood of his being endangered by the defendant’s act?. 

What is habitually done in the same or similar circumstances usually furnishes a 
test of reasonable care!°, but a person cannot excuse an obvious failure to make 
some inquiry or take some precaution merely by showing that his failure to do so 
is in accordance with the established practice in a particular business!!. One 
illustration of the overriding rule that the care to be taken varies with the 
circumstances is that a person who takes a reasonable decision in an emergency or 
dilemma or in the heat of competitive sport!? is not negligent even though his 
choice turns out to have been the wrong one!?. 


1 Glasgow Corpn v Muir [1943] AC 448, [1943] 2 AN ER 44, HL; Lloyds Bank Ltd v Railway Executive 
[1952] 1 All ER 1248, CA. “The degree of care which that duty involves must be proportioned to 
the degree of risk involved if the duty should’not be fulfilled”: Northwestern Utilities Ltd v London 
Guarantee and Accident Co Ltd [1936] AC 108 at 126, PC. 

Paris v Stepney Borough Council [1951] AC 367, [1951] 1 All ER 42, HL; cf. Withers v Perry Chain 

Co Ltd [1961] 3 All ER 676, [1961] 1 WLR 1314, CA. 

The defendant may not be bound to close a factory because the floor is slippery (Latimer v AEC 

Ltd [1953] AC 643, [1953] 2 All ER 449, HL), or to immobilise an electric railway for a minor 

repair (Hawes v Railway Executive (1952) 96 Sol Jo 852), or to ensure the safe construction of a 
vehicle used by the fire service in an emergency (Watt v Hertfordshire County Council [1954] 2 All 
ER 368, [1954] 1 WLR 835, CA). “A reasonable man would only neglect . . . a risk (of small 
magnitude) if he had some valid reason for doing so, e.g. that it would involve considerable 
expense to eliminate the risk”: Overseas Tankship (UK) Ltd v Miller SS Co Pty, The Wagon 

Mound (No. 2) [1967] 1 AC 617 at 642, [1966] 2 All ER 709 at 718, PC. For the relevance of the 

defendant’s financial resources, see Goldman v Hargrave [1967] 1 AC 645 at 663, [1966] 2 All ER 989 

at 996, PC. 

Daborn v Bath Tramways Motor Co Ltd and Smithey [1946] 2 All ER 333, CA (driving an 
ambulance in wartime); Watt v Hertfordshire County Council [1954] 2 All ER 368, [1954] 1 WLR 
835, CA (operating a fire engine). 

Grant v Sun Shipping Co Ltd [1948] AC $49 at 567, [1948] 2 All ER 238 at 247, HL, per Lord du 
Parcq. As to the observance of traffic signs, see para. 45, post. 

6 London Passenger Transport Board v Upson [1949] AC 155 at 171, [1949] 1 All ER 60 at 60, HL, per 
Lord Wright; Boy Andrew (Owners) v St Rognvald (Owners) [1948] AC 140 at 153, [1947] 2 AILER 
350 at 356, HL, per Lord Porter. 

Haley v London Electricity Board [1965] AC 778, [1964] 3 All ER 185, HL, where it was held that a 
body conducting operations on a city highway should foresee that blind persons would walk 
along the pavement, and so should take those precautions reasonably necessary to protect them 
from harm. 

8 “A measure of care appropriate to the inability or disability of those who are immature or feeble 
in mind or body is due from others, who know of or ought to anticipate the presence of such 
persons within the scope and hazard of their own operations”: Glasgow Corpn v Taylor [1922] 1 
AC 44 at 67, HL, per Lord Sumner; and see R. and W. Paul Ltd v Great Eastern Rly Co (1920) 36 
TLR 344 (man, known to be deaf, on railway siding); Paris v Stepney Borough Council [1951] AC 
367, [1951] 1 All ER 42, HL (one-eyed man employed as fitter). As to disabled persons on the 
highway, see the cases cited in para. 49, note 6, post. l 

y The principle is of general application in the law of negligence, but the most frequent class of case 
is where the child is injured on the premises of another: see the Occupiers’ Liability Act 1957, s. 2 
(2), and para. 22, post. 

10 “A defendant charged with negligence can clear [himself] if he shows that he has acted in accord 
with general and approved practice”: Vancouver General Hospital v McDaniel (1934) 152 LT 56 at 
$7, PC, per Lord Alness, approved in Whiteford v Hunter [1950] WN $53, HL; see also Morton 
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v William Dixon Ltd 1909 SC 807 at 809, per Lord Dunedin; Paris v Stepney Borough Council [1951] 
AC 367 at 382, [1951] 1 All ER 42 at 49, so, HL, per Lord Normand; Morris v West Hartlepool 
Steam Navigation Co Ltd [1956] AC 552, [1956] 1 All ER 385, HL; Wright v Cheshire County 
Council [1952] 2 All ER 789, CA; Noel T. James Ltd v Central Electricity Authority (1958) 108 L Jo 
250; Blamires v Lancashire and Yorkshire Rly Co (1873) LR 8 Exch 283; Great Western Rly Co v 
Davies (1878) 39 LT 475, DC; Moore v Maxwell’s of Emsworth Ltd [1968] 2 All ER 779, [1968] 1 
WLR 1077, CA. 

11 “No one can claim to be excused for want of care because others are as careless as himself”: 
Blenkiron v Great Central Gas Consumers Co (1860) 2 F & F 437 at 440, per Cockburn CJ; and see 
Lloyds Bank Ltd v E. B. Savory & Co [1933] AC 201, HL; Manchester Corpn v Markland [1936] AC 
360, HL; General Cleaning Contractors Ltd v Christmas [1953] AC 180, [1952] 2 All ER 1110, HL; 
Barkway v South Wales Transport Co Ltd [1950] AC 185, [1950] 1 All ER 392, HL; Hook 
v Consolidated Fisheries Ltd [1953] 2 Lloyd's Rep 647, CA; Bank of Montreal v Dominion Gresham 
Guarantee and Casualty Co Ltd [1930] AC 659, PC; Cavanagh v Ulster Weaving Co Ltd [1960] AC 
145, [1959] 2 All ER 745, HL; Brown v Rolls Royce Ltd [1960] 1 All ER 577, [1960] 1 WLR 210, HL; 
Stokes v Guest, Keen and Nettlefold (Bolts and Nuts) Ltd [1968] 1 WLR 1776; Bank of Cyprus 
(London) Ltd v Gill [1979] 2 Lloyd’s Rep 508. W 

12 Wooldridge v Sumner [1963] 2 QB 43, [1962] 2 All ER 978, where a horseman in a competitive 
event was held not liable to a photographer injured when the defendant swung out of arena 
when turning a corner. 

13 This is sometimes called the rule in The Bywell Castle (1879) 4 PD 219, CA. It applies even to 
danger to property: Parkinson v Liverpool Corpn [1950] 1 All ER 367, CA, where a dog ran in 
front of a bus, and the driver, who braked suddenly, was held not liable to a passenger who was 
thrown to the floor. See also SS Singleton Abbey v SS Paludina [1927] AC 16, HL; Swadling 
v Cooper [1931] AC 1, HL. 


12. Profession of particular skill. When a person has held himself out as being 
capable of attaining standards of skill either in relation to the public generally, for 
example by driving a car!, or in relation to some person for whom he is 
performing a service, he is required to show the skill normally possessed by 
persons doing that work. Doctors and members of other professions and callings 
must, therefore, exercise the standard of skill which is usual in their profession or 
calling, and it is no defence that they acted to the best of their skill if that falls 
below the required standard?. The obligation to exercise that skill is based on the 
ground that a reasonable man who owes a duty of care would exercise the care of 
a skilled man in doing the operation in those circumstances?. 


1 Nettleship v Weston [1971] 2 QB 691, [1971] 3 All ER 581, CA, where it was held that a learner 
driver is expected to have the skill of any other driver of a motor vehicle and his instructor 
travelling in the vehicle with him can maintain an action in negligence against him if he is injured 
due to the driver’s failure to reach that standard. 

2 Bolam v Friern Hospital Management Committee [1957] 2 All ER 118, [1957] 1 WLR 582; Box v 

Midland Bank Ltd [1979] 2 Lloyd’s Rep 391. A doctor has been held not to be liable for a mere 

error of judgement: see Whitehouse v Jordan [1980] 1 All ER 650, CA. 

Philips v William Whiteley Ltd [1938] 1 All ER 566, where it was held that a jeweller piercing ears 

for the wearing of ear-rings had to show the standard of care of a jeweller, not that of a doctor. 

When a householder fitted a new door handle so insecurely that the plaintiff, when pulling it, lost 

his balance and was injured, it was held that the householder was required to show the standard 

of care, not of a professional carpenter, nor of a person having such skill as he actually possessed, 
but that of a reasonably competent carpenter doing such a trifling domestic job: Wells v Cooper 

[1958] 2 QB 265, [1958] 2 All ER 527, CA. 
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(3) NEGLIGENCE CAUSING DEATH 


13. Civil liability. At common law there was no liability for injury caused by a 
death to any person other than the deceased!, except where a cause of action, such 
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as a breach of contract, exists independently of the wrong causing the death. In 
those exceptional cases loss arising from the death may be included as an element 
of the damages?. For claims by dependants of the deceased, the common law rule 
has been substantially altered by statute, principally by the legislation now 
incorporated in the Fatal Accidents Act 19763. There used to be a separate principle 
that claims in tort for personal injuries died with the victim and did not survive 
for the benefit of his estate*. This rule has been abolished by statute? and all causes 
of action in negligence vested in the deceased person® on his death’ survive for the 
benefit of his estate. The original principle is retained? to the extent that damages 
in actions thus preserved are to be calculated without reference to any loss or gain 
to his estate consequent on his death!0, 


1 E.g. a father’s claim for loss of the services of his unmarried daughter (Clark v London General 
Omnibus Co Ltd [1906] 2 KB 648, CA), or a husband’s claim for those of his wife (Jackson v Watson 
€ Sons [1909] 2 KB 193, CA), or an employer’s claim for the cost of pensions payable to relatives 
of his deceased employee (Admiralty Comrs v SS Amerika (Owners) [1917] AC 38, HL); and see 
Rose v Ford [1937] AC 826 at 839, [1937] 3 All ER 359 at 366, HL. 

2 Jackson v Watson & Sons [1909] 2 KB 193, CA, where a wife died through food poisoning from 

tinned salmon bought by her husband; and in an action for breach of contract he recovered for 

the loss of her services. See also Frost v Aylesbury Dairy Co [1905] 1 KB 608, CA. 

See paras. 14-17, post. The rule did not preclude the executor from bringing actions founded on 

contract in Potter v Metropolitan Rly Co (1875) 32 LT 36, and Bradshaw v Lancashire and Yorkshire 

Rly Co (1875) LR 10 CP 189. 

4 Admiralty Comrs v SS Amerika (Owners) [1917] AC 38 at 60, HL, per Lord Sumner; Rose v Ford 

[1937] AC 826 at 833, [1937] 3 All ER 359 at 362, HL, per Lord Atkin, at 850 and at 373 per Lord 

Wright. The rule was expressed by the Latin maxim actio personalis moritur cum persona. 

See the Law Reform (Miscellaneous Provisions) Act 1934, s. 1 (1). This also provides that causes of 

action subsisting against a deceased person survive against his estate: see EXECUTORS, vol. 17, 

paras. 15-63 et seq. As to the time-limit for such actions, see LIMITATION OF ACTIONS, vol. 28, para. 

618. 

6 The cause of action is that of the deceased and there is no estoppel by res judicata where the 
executor has already been unsuccessful in personal proceedings in respect of the same accident: 
Marginson v Blackburn Borough Council [1939] 2 KB 426, [1939] 1 All ER 273, CA. 

7 This phrase means “vested in him when alive” (Rose v Ford [1937] AC 826 at 838, [1937] 3 All ER 

359 at 365, HL, per Lord Russell of Killowen), but it is immaterial that death may have followed 

almost instantaneously (Morgan v Scoulding [1938] 1 KB 786, [1938] 1 All ER 28). 

Law Reform (Miscellaneous Provisions) Act 1934, s. 1 (1). The rights conferred by this provision 

are expressed to be in addition to and not in derogation of any rights conferred by the Fatal 

Accidents Acts (see paras. 14—17, post): see the Law Reform (Miscellaneous Provisions) Act 1934, 

a 1 (Ge 

The Law Reform (Miscellaneous Provisions) Act 1934 creates no new cause of action, but 

preserves from extinction causes of action existing independently: Rose v Ford [1937] AC 826 at 

839, [1937] 3 All ER 350 at 366, HL, per Lord Russell of Killowen, at 854 and at 376 per Lord 

Roche. 

10 Law Reform (Miscellaneous Provisions) Act 1934, s. 1 (2) (c). Funeral expenses may be included: 
s. I (2) (c). Section 1 (2) (c) does not prevent recovery of damages in respect of money that the deceased 
would have earned had he lived: Kandalla v British Airways Board (formerly British European Airways 
Corpn) [1980] 1 All ER 341, [1980] 3 WLR 730. 
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14. The Fatal Accidents Act 1976. Notwithstanding the death of the person 
injured!, a person is liable to an action for damages at the suit of a personal 
representative suing on behalf of particular classes of dependant to an action for 
damages under the Fatal Accidents Act 1976? if the death has been caused? by any 
wrongful act, neglect or default* which is such as would have entitled the person 
injured, had not death ensued, to maintain an action and recover damages against 
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the person liable in respect of itë. Any damages otherwise recoverable under the 
Act are reduced to a proportionate extent where the death results partly from the 
fault of the deceased®. 


1 Any reference to “injury” includes any disease and any impairment of a person's physical or 
mental condition: Fatal Accidents Act 1976, s. 1 (5). 
2 The Fatal Accidents Act 1976 consolidates the Fatal Accidents Act 1846 (commonly called “Lord 
Campbell's Act”), the Fatal Accidents Act 1864 (both repealed) and the Fatal Accidents Act 1959 
(repealed in part). “Lord Campbell's Act gave an entirely new action, not an action connected 
with the estate of the deceased in the slightest degree”: Leggott v Great Northern Rly Co (1876) 1 
QBD 599 at 606, per Quain J; and see Seward v The Vera Cruz (1884) 10 App Cas $9 at 70, HL, per 
Lord Blackburn, to the same effect. The Fatal Accidents Act 1976 does not apply to carriage by 
air. The Carriage by Air Act 1961, s. 3, imposes a similar liability in relation to air passengers even 
though the plaintiff does not prove any actual wrongful act, neglect or default: see AVIATION, vol. 
2, paras. 1377, 1391. A decision on its predecessor, the Carriage by Air Act 1932, established that 
the damages were wider than under the Fatal Accidents Act in that they were not restricted to 
financial loss: Preston v Hunting Air Transport Ltd [1956] 1 QB 454, [1956] 1 All ER 443. As to rail 
accidents, see CARRIERS, vol. 5, para. 322. 
This includes suicide induced by personal injuries sustained earlier: Pigney v Pointers Transport 
Services Ltd [1957] 2 All ER 807, [1957] x WLR 1121. 
“Wrongful act, neglect or default” includes a breach of contract: Grein v Imperial Airways Ltd 
[1937] 1 KB 50 at 70, [1936] 2 All ER 1258 at 1275, CA, per Greer LJ, at 88 and at 1287 per 
Greene LJ. 
Fatal Accidents Act 1976, s. 1 (1). The test as to whether there is a cause of action is to be taken at 
the moment of death, with the idea fictionally that death has not taken place. At that moment the 
test is absolute: British Columbia Electric Rly Co v Gentile [1914] AC 1034 at 1041, PC; Nunan 
v Southern Rly Co [1924] 1 KB 223, CA. It is an answer to an action that the deceased before death 
accepted or recovered compensation from the defendants in satisfaction of all claims in respect of 
the injury: Read v Great Eastern Rly Co (1868) LR 3 QB 555. Where the victim died between trial 
and appeal and so had his damages for loss of earnings and amenities greatly reduced the court 
pointed out that his dependants could not claim under the Fatal Accidents Act for the difference 
between the two awards: McCann v Sheppard [1973] 2 All ER 881, [1973] 1 WLR 540, CA. If the 
conditions on a passenger’s ticket are such as would prevent him from recovering any damages if 
injured, no action can be brought successfully under the Act should the passenger be killed: 
Haigh v Royal Mail Steam Packet Co Ltd (1883) 52 LJQB 640, CA; cf. The Stella [1900] P 161. If the 
conditions on the ticket only limit the damages which he would have recovered the dependants 
are not limited to such agreed sum: Nunan v Southern Rly Co [1924] 1 K B 223, CA; and see para. 
99, post. An action under the Fatal Accidents Act 1976 must not be brought if the death occurred 
when the person injured could no longer maintain an action and recover damages in respect of 
the injury (whether because of a time-limit in the Act or in any other Act, or any other reason): 
Limitation Act 1939, s. 2B (2); Limitation Act 1975, s. 1. 
6 See the Fatal Accidents Act 1976, s. 5, and paras. 68 et seq., post. 
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15. Action by executor or administrator. Although the right of action under 
the Fatal Accidents Act 1976! exists for the benefit of the dependants of the 
deceased’, the action must be brought by and in the name of the executor or 
administrator’. In bringing such an action an executor or administrator is not 
representing the estate of the deceased on behalf of creditors or beneficiaries 
generally but only on behalf of the dependants entitled to claim; damages 
recoverable are not part of the estate*. If there is no executor or administrator the 
action may be brought by and in the name of all or any of the dependants® at any 
time within the prescribed period after the death®. If no action is brought within 
six months after the death by and in the name of an executor or administrator, the 
action may be brought in the name of all or any of the dependants’. Where the 
action is brought in the name of any or all of the dependants, it must be for the 
benefit of the same persons as if it had been brought in the name of an executor or 
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administrator, and the court will not stay the action because the administrator 
subsequently brings another’. No more than one action lies for and in respect of 
the same subject matter of complaint’. 

The plaintiff in the action must be required to deliver to the defendant or his 
solicitor full particulars!% of the dependants for whom and on whose behalf the 
action is brought, and of the nature of the claim in respect of which damages are 
sought to be recovered'!. The claim of a dependant not named in the proceedings 
cannot be considered!?, 


See para. 14, ante. 

See the Fatal Accidents Act 1976, s. 1 (2). 

Ibid., s. 2 (1). 

Leggott v Great Northern Rly Co (1876) 1 QBD 599 at 606; and see Jeffrey v Kent County Council 

[1958] 3 AN ER 155 at 158, [1958] 1 WLR 927 at 931. Such damages are not liable to capital transfer 

tax: cf. Hall v Wilson [1939] 4 All ER 85 at 86; and see A-G v Brunning (1860) 8 HL Cas 243 at 256, 

per Lord Campbell LC, and Feay v Barnwell [1938] 1 All ER 31 at 36, per Singleton J: It is not 

against public policy that a widow should recover damages in respect of the death of her husband 
by suicide, since damages so recovered do not form part of the deceased’s estate: Pigney v Pointers 

Transport Services Ltd [1957] 2 All ER 807, [1957] 1 WLR 1121. There is no estoppel by res judicata 

where the executor has already failed in personal proceedings in respect of the same accident: 

Marginson v Blackburn Borough Council [1939] 2 KB 426, [1939] 1 All ER 273, CA. 

Fatal Accidents Act 1976, s. 2 (2) (a). 

Holleran v Bagnell (1879) 4 LR Ir 740. An action may be brought by the relatives even though six 

months have not elapsed since the death, if at the time when it is brought there is no executor or 

administrator: Holleran v Bagnell, supra. 

7 Fatal Accidents Act 1976, s. 2 (2) (b). 

8 McCabe v Great Northern Rly Co of Ireland [1899] 2 Ir 123 (the defendant has, by reason of the first 
action, a defence against that of the administrator and may move to stay it). 

9 Fatal Accidents Act 1976, s. 2 (3). 

10 It is enough if the particulars appear in the statement of claim although not indorsed on the writ: 
Stebbings v Holst & Co Ltd [1953] 1 All ER 925, {1953] 1 WLR 603. For the degree of particularity 
required, see Brown v Belfast Corpn [1955] NI 213. i 

11 See the Fatal Accidents Act 1976, s. 2 (4). 

12 A dependant who is omitted may apply to be joined: Avery v London and North Eastern Rly Co 

[1938] AC 606 at 613, [1938] 2 All ER 592 at 595, HL, per Lord Atkin. Where an action on behalf 

of a minor had been settled and the action stayed, the stay might be removed to enable the 

deceased’s widow to be added: Cooper v Williams [1963] 2 QB 567, [1963] 2 All ER 282, CA. 
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16. Persons who may benefit. An action under the Fatal Accidents Act 1976! must 
be brought for the benefit of the wife?, husband, parent, grandparent, child’, 
grandchild, or ofany person whois, or is the issue of, a brother, sister, uncle or aunt of 
the deceased*. Any relationship by affinity is to be treated as a relationship by 
consanguinity, any relationship of the half blood as a relationship of the whole blood, 
and the stepchild of any person as his child*, and an illegitimate person must be treated 
as the legitimate child of his mother and reputed father®. The action may be brought 
in all cases in which the injured person, if he had lived, could have maintained an 
action in English courts against the persons responsible for the injury’. Accordingly, 
relatives of a foreigner killed by a collision caused by the negligent navigation of a 
ship, whether British or otherwise, on the high seas are entitled to bring an action in 
respect of his death®. 

The action can be maintained only upon proof of pecuniary damage and a 
verdict for nominal damages cannot be entered?. An action lies only for the 
benefit of a dependant who shows that he has lost a reasonable expectation of 
pecuniary advantage!?. 
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See para. 14, ante. 

An action may not be brought by a former wife, now divorced (Payne-Collins v Taylor Woodrow 
Construction Ltd [1975] QB 300, [1973] 1 All ER 898), nor by the unmarried mother of the 
deceased’s children (K v J M P Co Ltd [1976] QB 85,'[1975] 1 All ER 1030, CA). 

3 “Child” includes a child en ventre sa mére (The George and Richard (1871) LR 3 A & E 466), but in 
such a case the claim may not be made on behalfofthe child untilitis born (see The Queen Mary [1951] 1 
TLR 359). 

Fatal Accidents Act 1976, s. 1 (2), (3). 

Ibid., s. 1 (4) (a). As to adopted persons, see INFANTS, vol. 24, para. 630. 

Ibid., s. 1 (4) (b); and see The Queen Mary [1951] 1 TLR 359. 

See para. 14, text and note 5, ante. 

Davidsson v Hill [1901] 2 KB 606; The Esso Malaysia [1975] QB 198, [1974] 2 All ER 705. 
Duckworth v Johnson (1859) 4 H & N 653. When the widow is financially better off consequent on 
the death, but only through taking account of a pension which is not deductible from an award 
under the Fatal Accidents Act, she has suffered damage for this purpose: Humphrey v Ward 
Engineering Services Ltd (1975) 119 Sol Jo 461. As to the assessment of damages and what amounts 
to pecuniary damage, see paras. 78 et seq., post. 

10 Franklin v South Eastern Rly Co (1858) 3 H & N 211; Dalton v South Eastern Rly Co (1858) 4 CBNS 
296 at 305, per Willes J; approved in Taff Vale Rly Co v Jenkins [1913] AC 1 at6, HL, per Viscount 
Haldane L C. A dependant who is unable to prove any loss of pecuniary advantage but who has 
incurred funeral expenses may be awarded damages in respect of those expenses under the Law 
Reform (Miscellaneous Provisions) Act 1934, s. 3 (3): Stanton v Ewart F. Youlden Ltd [1960] 1 All 


ER 429, [1960] 1 WLR 543. 
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17. Period of limitation. An action under the Fatal Accidents Act 1976! must 
not be brought after the expiration of three years from the date of death, or the 
date of knowledge of the person for whose benefit the action is brought, 
whichever is the later?. In the case of loss of life by collision at sea, the action must 
not be brought after a period of two years from the date when the damage was 
caused. If the action of the deceased was not time-barred at his death but would 
have been before the claim under the Fatal Accidents Act 1976 was made, the latter 
claim is valid provided that it is made within three years after the death‘. 


1 See para. 14, ante. 

2 Limitation Act 1939, s. 2B (3); Limitation Act 1975, s. 1; Fatal Accidents Act 1976, s. 6 (1), Sch. 1, 
para. 3 (b). See further LIMITATION OF ACTIONS, vol. 28, para. 693. 

3 See the Maritime Conventions Act 1911, s. 8; The Caliph [1912] P 213; The Alnwick [1965] P 357, 
[1965] 2 All ER 569, CA. The court may extend this two-year period on such terms as it thinks 
fit: see the Maritime Conventions Act 1911, s. 8 proviso. See further ADMIRALTY, vol. 1, paras. 357, 
358, and SHIPPING. This provision is not affected by the Limitation Act 1939, s. 2B (3) (see text to 
notes I, 2, supra): s. 2B (4); Limitation Act 1975, s. 1. 

4 See British Columbia Electric Rly Co Ltd v Gentile [1914] AC 1034, PC; Venn v Tedesco [1926] 2 KB 
227. 


2. SITUATIONS IN WHICH A DUTY OF CARE ARISES 
(1) DUTY OF OCCUPIER 


(i) Duty to Visitors 


18. Scope of the Occupiers’ Liability Act 1957. The provisions of the 
Occupiers’ Liability Act 1957’, regulating the duty which an occupier of premises 
owes to his visitors in respect of dangers due to the state of the premises or to 
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things done or omitted to be done on them?, have effect in place of the rules of the 
common law3, 


Where an act or omission creates a dangerous condition which later causes 
harm to a visitor the Act applies. 


1 The Occupiers’ Liability Act 1957 binds the Crown, but as regards the Crown’s liability in tort it 
does not’ bind the Crown further than the Crown is made liable in tort by the Crown 
Proceedings Act 1947. The latter Act and in particular s. 2 (see CONSTITUTIONAL LAW, vol. 8, paras. 
968, 969, CROWN PROCEEDINGS, vol. 11, paras. 1402 et seq.) apply in relation to duties under the 
Occupiers’ Liability Act 1957, ss. 2-4, as statutory duties: s. 6. 

2 See ibid., ss. 2, 3, and paras. 22-28, post. 

Ibid., s. 1 (1). 

4 At common law duties are also imposed in respect of the state of premises on persons in control 
of them in some capacity other than that of occupier, e.g. education authorities: Rich v LCC 
[1953] 2 All ER 376, [1953] 1 WLR 895, CA. These duties are unaffected by the Occupiers’ 
Liability Act because they are not imposed on defendants as occupiers. For the same reason the 
common law of negligence continues to govern cases where acts such as shooting a visitor 
(Chettle v Denton (1951) 95 Sol Jo 802), dropping a sack from a negligently maintained crane on to 
a visitor (Gallagher v Humphrey (1862) 6 LT 684), causing a train to run into a visitor (Slater v Clay 
Cross Co Ltd [1956] 2 QB 264, [1956] 2 AUNER 625, CA; Railways Comr v MacDermott [1967] AC 169, 
[1966] 2 All ER 162, PC), setting dangerous machinery in motion (Excelsior Wire Rope Co 
Ltd v Callan [1930] AC 404, HL) are performed. In some instances the defendant may have duties 
both as an occupier and in some other capacity; the plaintiff may then recover under either head: 
Slade v Battersea and Putney Group Hospital Management Committee [1955|1 All ER 420, [1955] 1 
WLR 207, where a relative visiting a hospital patient who was injured on a slippery floor was 
owed a duty by the defendants both as occupiers and as hospital authority; Ward v Hertfordshire 
County Council [1970] 1 All ER 535, [1970] 1 WLR 356, CA, where a child was hurt by a school 
playground flint wall, and the defendant’s duties both as occupier and as education authority 
were separately considered, although the council was held not liable because the wall was not 
dangerous. The Occupiers’ Liability Act 1957 goes no further than displacing the duties owed at 
common law by occupiers as such to their visitors. 


we 


19. Who is an occupier. The rules of the common law continue to determine 
who is an occupier!. In order to be an occupier exclusive occupation is not 
required, and the test is whether a person has some degree of control associated 
with and arising from his presence in and use of or activity in the premises?. 


1 See the Occupiers’ Liability Act 1957, s. 1 (2). 

2 Wheat v E. Lacon & Co Ltd [1966] AC 552, [1966] 1 All ER 582, HL (a decision on the meaning of 
“occupier” for the purposes of the Occupiers’ Liability Act 1957, but the judgments show that it 
applies to all cases, whether at common law or under the Act, where it is necessary to determine 
the duty of care owed by occupiers to entrants). In Fisher v CHT Ltd (No. 2) [1966] 2 QB 475, 
[1966] 1 All ER 88, CA, the owners of a club and the defendants who ran a restaurant in the club 
under licence from the club were both held to be occupiers. In AMF International Ltd v Magnet 
Bowling Ltd [1968] 2 All ER 789, [1968] 1 WLR 1028, a contractor (as well as the owner) was an 
occupier of the whole building although part of the building was separated by a screen beyond 
which he went only to attend to heating and lighting. A highway authority does not occupy a 
footpath on land owned by another although it has a statutory obligation to maintain it: 
Whiting v Hillingdon London Borough Council (1970) 68 LGR 437. See also Harris v Birkenhead 
Corpn [1976] 1 All ER 341, [1976] 1 WLR 279, CA, where it was held that a corporation which has 
given notice of entry under a compulsory purchase order but has not entered is an occupier. The 
following earlier decisions remain relevant precedents. A concessionaire without a lease in a fair 
ground is an occupier (Humphreys v Dreamland (Margate) Ltd (1931) 100 LJKB 137, HL); a 
contractor converting a ship into a troopship in dry dock occupies the ship (Hartwell v Grayson 
Rollo and Clover Docks Ltd [1947] KB 901, CA); and a local authority which has requisitioned a 
house is an occupier (Hawkins v Coulsdon and Purley UDC [1954] 1 QB 319, [1954] 1 All ER 97, 
CA), even in respect of those parts of the house in which it is allowing homeless persons to live 
(Greene v Chelsea Borough Council [1954] 2 QB 127, [1954] 2 All ER 318, CA). 
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20. Who is a visitor. At common law it was necessary to distinguish between 
invitees, licensees and trespassers on premises. The approximate distinction 
between invitees and licensees was that an invitee was requested to enter the 
premises in the interest of the occupier, whereas a licensee was merely permitted 
to enter. The extensive case law on the distinction between the two is no longer 
important because “visitor” for the purposes of the Occupiers’ Liability Act 1957 
embraces those persons who are invitees or licensees at common law’, that is, 
anyone to whom the occupier gives any invitation or permission to enter or use 
the premises. It remains important to distinguish between invitees and licensees on 
the one hand, and trespassers on the other, because the Act has no effect on the 
common law rules relating to the duties of an occupier to trespassers”. The cases 
preceding the Act which determined when the occupier’s permission might be 
implied remain relevant precedents. A licence may not be implied merely because 
the occupier knows of the plaintiff's presence or has failed to take the necessary 
steps to prevent his entry?. There must be evidence either of express permission or 
that the occupier has so conducted himself that he cannot be heard to say that he 
did not give ití. 

The rules are the same for children, but an open pathway? or a knowledge that 
a track is and has long been constantly used, together with a failure to take any 
steps to indicate that ingress is not permitted®, may amount to a tacit licence’. 
Although the mere fact that the occupier has on his premises a dangerous object 
alluring to children does not make him liable to a child trespasser; its presence in a 
place accessible to children may aid the inference of a licence®, so that a child who 
may otherwise have been treated as a trespasser may because of the allurement be 
found to be a visitor. In some circumstances occupiers are deemed only to permit 
young children to enter subject to the condition that they are accompanied by a 
responsible adult. 


t 


See the Occupiers’ Liability Act 1957, s. 1 (2). 
2 Stone v Taffe [1974] 3 All ER 1016, [1974] 1 WLR 1575, CA, is one of the few cases since the 
coming into force of the Occupiers’ Liability Act 1957 to turn on this distinction. There the 
manager of a public house in breach of contract allowed P and others to have a party after hours. 
P, who was unaware of that restriction in the contract, was held to be a visitor not a trespasser as 
against the brewery which employed the manager. A person entering any premises in exercise of 
rights conferred by virtue of an access agreement or order under the National Parks and Access to 
the Countryside Act 1949 is not, for the purposes of the Occupiers’ Liability Act 1957, a visitor of 
the occupier of those premises (s. 1 (4)), although he is not a trespasser (see OPEN SPACES, para. 483, 
post). A person exercising a public right of way has no claim under the Occupiers’ Liability Act 
1957 because he is not an invitee or licensee at common law: Greenhalgh v British Railways Board 
[1969] 2 QB 286, [1969] 2 All ER 114, CA. 
Edwards v Railway Executive [1952] AC 737, [1952] 2 All ER 430, HL. 
Oe Railway Executive [1952] AC 737 at 747, [1952] 2 All ER 430 at 437, HL, per Lord 
Goddard. 
Cooke v Midland Great Western Rly of Ireland [1909] AC 229, HL, where the defendant railway 
company kept an unlocked turntable close to a public road. Children were in the habit of playing 
with it, having gained access to it through a well-worn gap in the defendant’s fence, and the 
defendant was liable to such a child, who was held to be a licensee, for injuries sustained while 
playing on the turntable. 
6 Lowery v Walker [1911] AC 10, HL. 
7 Edwards v Railway Executive [1952] AC 737 at 744, [1952] 2 All ER 430 at 435, HL, per Lord Porter. 
See also Robert Addie & Sons (Collieries) Ltd v Dumbreck [1929] AC 358 at 372, 373, HL, per 
ve Dunedin; and cf. Gough v National Coal Board [1954] 1 QB 191, [1953] 3 All ER 1283, 
= : or London Rly Co [1920] 3 KB 459, CA; Latham v R. Johnson and Nephew Ltd [1913] 1 
398, CA. 
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9 Latham v R. Johnson & Nephew Ltd [1913] 1 KB 398, CA; Bates v Stone Parish Council [1954] 3 All 
ER 38, [1954] 1 WLR 1249, CA, where there were no circumstances to qualify the permission 
given by the defendant council to children to enter its playground, and a child aged three was 
held to be a licensee. In Phipps v Rochester Corpn [1955] 1 QB 450, [1955] 1 All ER 129, Devlin J 
criticised this rule on the ground that it was lacking in precision, e.g. as to what degree of 
incapacity on the part of the child and what qualifications of his companion are called for. 
Nevertheless the rule stands on the authority of the Court of Appeal. Persons entering as of right, 
such as police with search warrants and officials empowered by statute to enter premises, are 
visitors; at common law the only doubt was whether they were invitees or licensees, and that is 
no longer relevant since it was always clear that they were not trespassers. 


21. Duty of occupier. The rules enacted by the Occupiers’ Liability Act 1957 
in relation to an occupier of premises and his visitors regulate the nature of 
the duty imposed by law in consequence of a person’s occupation or control of 
premises and of any invitation or permission he gives, or is to be treated as giving, 
to another to enter or use the premises!. They also apply, in like manner and to the 
like extent as the principles applicable at common law to an occupier of premises 
and his invitees or licensees would apply, to regulate (1) the obligations of a person 
occupying or having contro]? over any fixed or movable structure?, including any 
vessel, vehicle or aircraft*; and (2) the obligations of a person occupying or having 
control over any premises or structure in respect of damage to property?, 
including the property of persons who are not themselves his visitors®. 


1 Occupiers’ Liability Act 1957, s. 1 (2). 

2 An engineering firm retained control of a machine roller when it called in a specialist contractor 
to modify the machine: Bunker v Charles Brand & Son Ltd [1969] 2 QB 480, [1969] 2 All ER 59; and 
see Kearney v Eric Waller Ltd [1967] 1 QB 209, [1965] 3 All ER 352. 

3 Persons having control over structures were treated as occupiers of premises at common law: see 
Francis v Cockrell (1870) LR 5 QB 501 (grandstand); Woodman v Richardson and Concrete Ltd [1937] 
3 All ER 866, CA (scaffolding); Haseldine v C. A. Daw E Son Ltd [1941] 2 KB 343, [1941] 3 
All ER 156, CA (lift); Kenny v Electricity Supply Board [1932] IR 73 (electricity pylon); 
MacLaughlin v Antrim Electricity Supply Co [1941] NI 23 (electricity pylon); Pratt v Richards [1951] 
2 KB 208, [1951] 1 All ER 90n (scaffolding); Redwell Servicing Co Ltd v Lane Wells Canadian Co 
[1955] 5 DLR 347 (derrick). 

4 Occupiers’ Liability Act 1957, s. 1 (3) (a). 

5 Loss consequential on the damage to property is recoverable, so that a car-hire firm could recover 
loss of earnings when its car was damaged: AMF International Ltd v Magnet Bowling Ltd [1968] 2 
All ER 789, [1968] 1 WLR 1028. However, the rules do not generally apply where property is 
stolen by a third person: see Ashby v Tolhurst [1937] 2 KB 242, [1937] 2 All ER 837, CA; 
Tinsley v Dudley [1951] 2 KB 18, [1951] 1 All ER 252, CA (car parks); Edwards v West Herts Group 
Hospital Management Committee [1957] 1 All ER 541, [1957] 1 WLR 415, CA (hostel). 

6 Occupiers’ Liability Act 1957, s. 1 (3) (b). 


22. Common duty of care. The common duty of care is a duty to take such 
care as in all the circumstances of the case is reasonable to see that the visitor will 
be reasonably safe in using the premises for the purposes! for which he is invited 
or permitted? by the occupier to be there’. The relevant circumstances include the 
degree of care, and of want of care, which would ordinarily be looked for in the 
visitor’, so that, for example, in proper cases the occupier must be prepared for 
children? to be less careful than adults?. On the other hand he may expect that a 
person, in the exercise of his calling, will appreciate and guard against any special 
risks ordinarily incident to it”, so far as the occupier leaves him free to do so?. In 
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determining whether the occupier has discharged the common duty of care to a 
visitor regard must be had to all the circumstances?. 


1 “When you invite a person into your house to use the staircase, you do not invite him to slide 
down the bannisters”: see The Carlgarth [1927] P 93 at 110, CA, per Scrutton LJ. See also 
Walker v Midland Rly Co (1886) 55 LT 489, HL (hotel guest entering service room), 

Jenkins v Great Western Rly Co [1912] 1 KB 525, CA (child straying beyond area of licence); 

Mersey Docks and Harbour Board v Procter [1923] AC 253, HL (plaintiff in fog, fifty yards from 

proper route); Hillen and Pettigrew v ICI (Alkali) Ltd [1936] AC 65, HL (loading cargo off hatch 

covers); Hourigan v Mariblanca Navegacion SA [1958] 2 Lloyd’s Rep 277, CA (plaintiff remaining 
on ship forty-five minutes after performing the purpose of his visit). However, a visitor does not 
become a trespasser by reason only of a small and inadvertent encroachment (Hardcastle v South 

Yorkshire Rly and River Dun Co (1859) 4 H & N 67 at 74, per Pollock CB, as explained in Mersey 

Docks and Harbour Board v Procter, supra, at 261; Braithwaite v South Durham Steel Co Ltd 

[1958] 3 All ER 161, [1958] 1 WLR 986; and see Johnstone v Glasgow Corpn (1953) 103 L Jo 171 

(invitee encroaching by four inches)); nor does a child who strays upon an alluring 

object (Holdman v Hamlyn [1943] KB 664, [1943] 2 All ER 137, CA (threshing machine); 

Gough v National Coal Board [1954] 1 QB 191, [1953] 2 All ER 1283, CA (slowly moving truck)); 

nor does a visitor who is acting reasonably in search of lavatory accommodation (Cairns v Boyd 

1879 6 R (Ct of Sess) 1004; Gould v McAuliffe [1941] 2 All ER 527, CA (adult); Pearson v Coleman 

Bros [1948] 2 KB 359, [1948] 2 All ER 274, CA (child)); cf. Walker v Midland Rly Co (1886) 55 LT 

489, HL, where the lavatories were clearly shown; and see also Lee v Luper [1936] 3 All ER 817. As 

to visitors wandering in the dark, see Wilkinson v Fairrie (1862) 1 H & C 633; Paddock v North 

Eastern Rly Co (1868) 18 LT 60; Lewis v Ronald (1909) 26 TLR 30, DC. 

For the purposes of the Occupiers’ Liability Act 1957, s. 2, persons who enter premises for any 

purpose in the exercise of a right conferred by law must be treated as permitted by the occupier 

to be there for that purpose, whether they in fact have his permission or not: s. 2 (6). Such 
persons will include police entering with search warrants, enforcement officers and inspectors 
with statutory rights of entry and, in certain circumstances, employees of public undertakings. 

Section 2 (6) does not make a person a visitor to whom a duty is owed but it merely enacts that if 

a person is using a right for the purpose for which it is granted, even though he is not invited or 

permitted to be on the defendant’s premises, the common duty of care is owed to him, provided 

that he is a “visitor”: Greenhalgh v British Railways Board [1969] 2 QB 286, [1969] 2 All ER 114, 

CA, where it was held that no duty was owed under the Act to a person using a public right of 

way. 

Occupiers’ Liability Act 1957, s. 2 (2). 

Ibid., s. 2 (3). 

As to the duty to trespassing children, see para. 30, post. 

Occupiers’ Liability Act 1957, s. 2 (3) (a). 

At common law, a window cleaner injured through the insecurity of some part of the exterior of 

the premises which he used as a foothold or handhold for the purpose of cleaning the outside of 

the windows was expected by the occupier to have guarded against this special risk which was 
ordinarily incident to the calling of a window cleaner (Christmas v General Cleaning Contractors 

Ltd [1952] 1 KB 141, [1952] 1 All ER 39, CA; affd on other grounds [1953] AC 180, [1952] 2 AHER 

1110, HL), but it would be otherwise if the window cleaner was injured through some defect in 

the staircase when going upstairs in the ordinary way to reach the windows on an upper floor 

(Bates v Parker [1953] 2 QB 231, [1953] 1 All ER 768, CA). Under the Occupiers’ Liability Act 1957 

an occupier is entitled to expect that a chimney sweep will guard against dangers from flues: 

Roles v Nathan [1963] 2 All ER 908, [1963] 1 WLR 1117, CA. 

8 Occupiers’ Liability Act 1957, s. 2 (3) (b). This provision applies only to risks incident to his 
employment, not to risks incident to the premises which he visits in the course of his 
employment: Woollins v British Celanese Ltd (1966) 1 KIR 438, CA. 

9 Occupiers’ Liability Act 1957, s. 2 (4). See further paras. 24, 25, post. 


N 


NAKHSW 


23. The standard of care. In the light of the circumstances of the case the court 
has to decide as an issue of fact whether the defendant has failed to achieve the 
standard required by the Occupiers’ Liability Act 1957 for the common duty of 
care’. At common law the courts developed the following principles with regard 
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to injured children. In deciding whether there is a danger, regard must be had to 
the physical and mental powers of a child visitor? ; in short, what is not a danger to 
an adult may be a danger to a child. This may be so because of the allurement, 
property or temptation to a child of some condition on the land. In determining 
the standard of care owed to a child who is not accompanied by a guardian, it will 
be material to inquire whether, in the circumstances, the occupier could 
reasonably have expected the presence of the child unaccompanied‘. 


1 As to the standard required, see para. 22, text and note 1, ante. An occupier has, on the facts, been 
held liable for failure to light a steep flight of steps leading out of the clubroom of a public house 
(Stone v Taffe [1974] 3 All ER 1016, [1974] 1 WLR 1575, CA), for injury to a part-time cleaner 
who shipped on a floor so polished as to be dangerous (Adams v S. J. Watson & Co Ltd (1967) 117 
NLJ 130), for the death of a man killed when a flag pole erected by him fell against a high- 
voltage cable of which the occupier was aware but gave no warning (McDowell v FMC (Meat) Ltd 
(1968) 5 KIR 456, CA), for injury to a holidaymaker who dived off a diving-board placed over 
shallow water and struck his head on the bottom (Davies v Tenby Corpn [1974] 2 Lloyd’s Rep 469, 
CA), for causing injury to a passenger on a liner who slipped on newly laid and untreated linoleum 
on a sloping floor (Appleton v Cunard SS Co Ltd [1969] 1 Lloyd’s Rep 150), for causing injury to 
a decorator by carelessly switching on electricity (Fisher v CHT Ltd (No. 2) [1966] 2 QB 475, [1966] 
1 All ER 88), and to a girl aged sixteen who was injured when she put her hand through the outer 
gate of a lift to close the inner gate and the lift moved (Sandford v Eugene Ltd (1970) 115 Sol Jo 33). 
An occupier has, on the facts, been held not liable for injury to a stevedore alleged to have been 
caused by slipping on oil on a ship’s deck (Lowther v H. Hogarth & Sons Ltd [1959] 1 Lloyd’s Rep 
171), for injury to 2 woman aged sixty who slipped on the stairs of a block of flats which were 
unlighted at the time because a time switch was running fast (Irving v LCC (1965) 109 Sol Jo 157), 
for injury to a customer in a supermarket who fell over a pile of cartons in a gangway 
(Doherty v London Co-operative Society Ltd (1966) 110 Sol Jo 74), for the death of a visitor alleged to 
be caused by the inadequacy of a handrail and the absence of a bulb in a light at the top of stairs 
(Wheat v E. Lacon & Co Ltd [1966] AC 552, [1966] 1 All ER 582, HL), for injury to a customer 
who tripped over a dog in the bar of a public house (Carroll v Garford (1968) 112 Sol Jo 948), or who 
slipped and cut himself on a glass dropped by another customer (Sawyer v H. and G. Simonds Ltd 
(1966) 197 Estates Gazette 877), to a visitor to a block of flats who fell through a gap in the main 
entrance door caused by the removal of a glass panel (Shortall v Greater London Council (1969) 210 
Estates Gazette 25), to a child aged eight falling against a brick and flint wall of a school 
playground which had stood since 1862 (Ward v Hertfordshire County Council [1970] 1 All ER $35, 
[1970] 1 WLR 356, CA), to a footballer breaking his leg against a concrete wall near but outside 
the touch-line (Simms v Leigh Rugby Football Club Ltd [1969] 2 All ER 923), as a hotel proprietor 
for snow in the forecourt (Wood v Morland & Co Ltd (1971) 115 Sol Jo 569, DC). As to the burden 
of proving breach of duty, see Ward v Tesco Stores Ltd [1976] 1 All ER 219, [1976] 1 WLR 810, 
CA, and para. $4, post. For the effect of contractual terms or notices which purport to exclude or 
restrict the common duty of care, see the Unfair Contract Terms Act 1977, and para. 67, post. 
Cooke v Midland Great Western Rly of Ireland {1909] AC 229 at 238, HL, per Lord Atkinson; cf. 
Gough v National Coal Board [1954] 1 QB 191, [1953] 2 All ER 1283, CA. The cases are legion but 
they all turn on their particular facts, e.g. Williams v Cardiff Corpn [1950] 1 KB 514, [1950] 1 All 
ER 250, CA (a grassy slope with broken glass at the foot is a trap for a four year old child). The 
principle stated in the text also applied at common law in the case of mentally disordered persons 
and the blind, and it seems that it will continue to apply to them under the Occupiers’ Liability 
Act 1957. 

JPEG! a Corpn v Taylor [1922] 1 AC 44, HL (brightly coloured poisonous berries in a park 

within easy reach of the child). 
4 See Phipps v Rochester Corpn [1955] 1 QB 450, [1955] 1 All ER 129, which contains an excellent 
review by Devlin J of the rights of child visitors. 
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24. Warning and knowledge of danger. In determining whether an occupier 
of premises has discharged the common duty of care, regard is to be had to all the 
circumstances, so that, for example, where damage is caused to a visitor by a 
danger of which he had been warned by the occupier of the premises, the warning 
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is not to be treated without more as absolving the occupier from liability, unless in 
all the circumstances it was enough to enable the visitor to be reasonably safe’. 

The common duty of care does not impose on an occupier any obligation to a 
visitor in respect of risks willingly accepted as his by the visitor’. The 
apportionment provisions of the Law Reform (Contributory Negligence) Act 
1945? apply to an action for breach of the common duty of care exactly as to any 
other action for negligence‘. 


1 Occupiers’ Liability Act 1957, s. 2 (4) (a). A notice in an unsuitable place is insufficient 
(Coupland v Eagle Bros Ltd (1969) 210 Estates Gazette 581), and so also is an oral warning not given 
seriously (Bishop v J. S. Starnes & Sons Ltd [1971] 1 Lloyd’s Rep 162); cf. Roles v Nathan [1963] 2 All 
ER 908, [1963] 1 WLR 1117, CA (oral warning sufficient). l 
Occupiers’ Liability Act 1957, s. 2 (5). The question whether a risk was so accepted is to be 
decided on the same principles as in other cases in which one person owes a duty of care to 
another: s. 2 (5). As to such risks, see further paras. 62-et seq., post. In Simms v Leigh Rugby 
Football Club Ltd [1969] 2 All ER 923, a player who collided with a wall outside the touch line was 
defeated by this defence, but in White v Blackmore [1972] 2 QB 651, [1972] 3 All ER 158, CA, the 
defence failed against a spectator injured at a jalopy race in a field. As to the effect of the Unfair 
Contract Terms Act 1977, s. 2 (3), on the defence of volenti non fit injuria, see para. 67, post. 
See paras. 68 et seq., post. 

Wheat v E. Lacon & Co Ltd [1966] AC 552, [1966] 1 All ER 582, HL. In Woollins v British Celanese 
Ltd (1966) 1 KIR 438, CA, Bunker v Charles Brand & Son Ltd [1969] 2 QB 480, [1969] 2 All ER 59, 
and Stone v Taffe [1974] 3 All ER 1016, [1974] 1 WLR 1575, CA, the plaintiff’s damages were 
reduced by one-half; in McDowell v FMC (Meat) Ltd (1968) 5 KIR 456, CA, by one-fifth; and in 
Bird v King Line Ltd [1970] 2 Lloyds’s Rep 349, by two-thirds. See also para. 68, post. 


N 


Pu 


25. Liability for independent contractors. In determining whether an 
occupier of premises has discharged the common duty of care to a visitor, regard 
is to be had to all the circumstances, so that, for example, where damage is caused 
to a visitor by a danger to the faulty execution of any work of construction‘, 
maintenance or repair? by an independent contractor employed by the occupier, 
the occupier is not to be treated without more? as answerable for the danger if in 
all the circumstances he had acted reasonably in entrusting the work to an 
independent contractor* and had taken such steps, if any, as he reasonably ought 
in order to satisfy himself that the contractor was competent and that the work 
had been properly done‘. 


1 This includes work incidental to construction: AMF International Ltd v Magnet Bowling Ltd 
[1968] 2 All ER 789, [1968] 1 WLR 1028. 

2 Even though the cause of harm falls outside these words, e.g. the stowing of cargo by a stevedore, 
the occupier may still discharge his common duty of care by relying on the stevedore as an 
independent contractor: Mullis v United States Lines Co [1969] 1 Lloyd’s Rep 109. This is because 
the Occupiers’ Liability Act 1957, s. 2 (4), states that s. 2 (4) (b) only contains examples of the duty 
of care. 

3 If the occupier as well as his contractor is careless he will still be liable: Coupland v Eagle Bros Ltd 
(1969) 210 Estates Gazette 581. 

4 In Cook v Broderip (1968) 206 Estates Gazette 128, a flat occupier was not liable to his domestic help 
who was injured because a contractor had negligently put a new switch fuse in the flat; he was 
entitled to trust the contractor. 

5 Occupiers’ Liability Act 1957, s. 2 (4) (b). The duty to supervise may extend to acts during the 
period of delegation and before the work is completed: AMF International Ltd v Magnet Bowling 
Ltd [1968] 2 All ER 780, [1968] 1 WLR 1028. 


26. Persons who contract with the occupier. Where persons enter or use or 
bring or send goods to any premises in exercise of a right conferred by contract 
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with a person occupying or having control of the premises, the duty which he 
owes them in respect of dangers due to the state of the premises or to things done 
or omitted to be done on them, insofar as the duty depends on a term to be 
implied in the contract by reason of its conferring that right, is the common duty 
of care!. This provision does not affect the obligations imposed by or by virtue of 
any contract for the hire of, or for the carriage for reward of persons or goods in, 
any vehicle, vessel, aircraft or other means of transport?, or by virtue of any 
contract of bailment?. 


1 Occupiers’ Liability Act 1957, s. 5 (1). This provision applies to fixed and movable structures as it 
applies to premises: s. 5 (2). An action based on s. 5 is in contract, not in tort, but those who enter 
premises under a contract have the alternative of suing in tort under s. 2 (1): Sole v W. J. Hallt Ltd 
{1973] QB 574, [1973] 1 All ER 1032, where the plaintiff’s contributory negligence would have 
barred his claim in contract, but it merely reduced his damages on his tort claim under the 
Occupiers’ Liability Act 1957, s. 2 (1). See however the text to note 3, infra. 

2 A carrier owes a duty to his passengers in respect of the state of the vehicle, whether or not a 
contract was made between them: see CARRIERS, vol. 5, para. 381. It seems that this provision does 
not then affect the right of such a passenger to sue in tort under ibid., s. 1 (3) (a) (as to which see 
para. 21, ante). A fare-paying passenger hurt on a railway platform has the benefit of an implied 
contractual term that the platform is reasonably safe (Protheroe v Railway Executive [1951] 1 KB 
376, [1950] 2 All ER 1093), whereas a gratuitous user of the platform would be owed the common 
duty of care because he is not there by virtue of a contract. 

3 Occupiers’ Liability Act 1957, s. $ (3). 


27. Visitors entering pursuant to contract with a third person. Where an 
occupier of premises is bound by contract to permit persons who are strangers to 
the contract! to enter or use the premises”, the duty of care which he owes to them 
as his visitors cannot be restricted or excluded by that contract?, but, subject to 
any provision of the contract to the contrary, it must include‘ the duty to perform 
his obligations under the contract, whether undertaken for their protection or not, 
insofar as those obligations go beyond the obligations otherwise involved in that 
duty?. However, an occupier who has taken all reasonable care is not answerable 
to strangers to the contract, unless it expressly so provides, for dangers due to the 
faulty execution of any work of construction, maintenance or repair or other like 
operation by persons other than himself, his servants and those acting under his 
direction and control®. 


1 “Stranger to the contract” means a person not for the time being entitled to the benefit of the 
contract as a party to it or as the successor by assignment or otherwise of a party to it, and 
accordingly includes a party to the contract who has ceased to be so entitled: Occupiers’ Liability 
Act 1957, s. 3 (3). 

2 A common example is that of a visitor to the lessee of premises, the means of access to which the 
lessor retains in his own occupation. Where by the terms or conditions governing any tenancy 
(including a statutory tenancy which does not in law amount to a tenancy) either the landlord or 
tenant is bound, though not by contract, to permit persons to enter or use premises of which he is 
the occupier, this provision applies as if the tenancy were a contract between the landlord and 
tenant: tbid., s. 3 (4). As to the nature of a statutory tenancy, see LANDLORD AND TENANT. 

3 Ibid., s. 3 (1). This provision applies to contracts entered into, and tenancies created, before Ist 
January 1958 (the date of commencement of the Occupiers’ Liability Act 1957) as well as to those 
entered into or created on or after that date: ss. 3 (5), 8 (3). 

4 These mandatory words presumably prevent the lessor from excluding his common duty of care 
by exhibiting a notice, and he is not free to do so under ibid., s. 2 (1) (as to which see para. 28, 
post). See also the Unfair Contract Terms Act 1977, and para. 67, post. 

$ Occupiers’ Liability Act 1957, s. 3 (1). Insofar as the provision enlarges the duty owed by an 
occupier beyond the common duty of care, it has effect only in relation to obligations 
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undertaken, or renewed by agreement, express or implied, on or after 1st January 1958: ss. 3 (5), 8 


(3). 
6 Ibid., s. 3 (2). 


28. Exclusion of liability. An occupier of premises owes the “common duty of 
care”, to all his visitors except insofar as he is free? to and does extend, restrict, 
modify or exclude his duty to any visitor or visitors by agreement or otherwise’. 
He may exclude liability by attaching conditions to a licencet provided that his 
visitor has agreed5. The freedom of the occupier to exclude or restrict his 
common duty of care is now severely curtailed by the Unfair Contract Terms Act 


1677". 


TeSceupataw22 mante 

2 A statute may restrict this right, e.g. the Road Traffic Act 1960, s. 151, with regard to public 
service vehicle passengers, and the Road Traffic Act 1972, s. 148 (3), with regard to passengers 
being carried in vehicles when third-party insurance is compulsory. Conversely a visitor may be 
bound by agreement “or otherwise” when, although he has not agreed, the occupier excludes 
liability by rules made under byelaws, which are binding under statutory authority, whether or 
not agreed to by the visitor. It seems that the duty owed to an entrant by right will not be 
excluded by notice because no agreement to negative the occupier’s duty can be inferred. 

3 Occupiers’ Liability Act 1957, s. 2 (1). 

4 Ashdown v Samuel Williams E Sons Ltd [1957] 1 QB 409, [1957] 1 All ER 35, CA; 
White v Blackmore [1972] 2 QB 651, [1972] 3 All ER 158, CA. 

s In Burnett v British Waterways Board [1973] 2 All ER 631, [1973] 1 WLR 700, CA, a lighterman 
injured by a defective rope from a dock while he was working on a barge was not bound by an 
exclusionary notice because by the time he could read it as he was approaching the dock he no 
longer had a choice not to go in the dock. 

6 See para. 67, post. 


(ii) Duty to Neighbours 


29. Nature of duty. An occupier of premises is under a duty! to take reasonable 
care to prevent damage to persons and property on adjoining premises?. The 
harm may result from failure to repair his premises? or from negligent conduct in 
the use of them*. These principles also apply where harm to a tenant or his family 
results from dangers on parts of the premises retained by the landlord?. An 
occupier has a duty of care to remove hazards on his land whether natural or man- 
made, for example a fire caused by lightning striking a tree?. An occupier is also 
liable for damage caused to his neighbours by a fire which he has negligently 
caused” or allowed to spread, and the statutory provision which exempts persons 
from liability for fires accidentally beginning on their premises® does not apply in 
a case where there is such negligence’. 


— 


In this branch of the law there is a considerable overlap of negligence and nuisance: see NUISANCE, 
paras. 300 et seq., post. 

2 Hughes v Percival (1883) 8 App Cas 443, HL. The premises for the benefit of which the present rule 
applies are those in respect of which someone other than the defendant has a vested interest in 
possession. 

Cunard v Antifyre Ltd [1933] 1 KB 551, DC. 

4 In the same way an occupier has a duty towards those persons using the adjoining highway: 
Bolton v Stone [1951] AC 850, [1951] 1 All ER 1078, HL. 

Cunard v Antifyre [1933] 1 KB 551, DC; Taylor v Liverpool Corpn [1939] 3 All ER 329. Where the 
danger was in existence at the time of the creation of the tenancy the landlord has been held not 
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liable (Cheater v Cater [1918] 1 KB 247, CA (landlord held not to be liable for the death of 
tenant’s horse from eating leaves from a projecting yew tree which was in the same state at the 
time of the lease); Shirvell v Hackwood Estates Co Ltd [1938] 2 KB 577, [1938] 2 All ER 1, CA 
(the tenants are deemed to have taken the land as they found it at the time of the lease)). 

6 Goldman v Hargrave [1967] 1 AC 645, [1966] 2 All ER 989, PC. If water normally percolates from 
the defendant’s land to the plaintiff’s and the defendant pumps out the water from his land, and 
by so stopping the subterranean flow causes settlement damage to the plaintiff’s land, the plaintiff 
has no remedy, because the defendant has no duty to adjoining occupiers in respect of percolating 
water: Langbrook Properties Ltd v Surrey County Council [1969] 3 All ER 1424, [1970] 1 WLR 161. In 
Smith v Scott [1973] Ch 314, [1972] 3 All ER 645, the court held that a landlord did not owe a 
duty to his neighbour to use care in selecting his tenants. 

7 Mulholland and Tedd Ltd v Baker [1939] 3 All ER 253. There may sometimes also be liability under 
the rule in Rylands v Fletcher (1868) LR 3 HL 330: see NUISANCE, para. 339, post. 

8 Le. the Fires Prevention (Metropolis) Act 1774, s. 86: see FIRE SERVICES, vol. 18, para. 405; 
LANDLORD AND TENANT. 

9 Filliter v Phippard (1847) 11 QB 347; Musgrove v Pandelis [1919] 2 KB 43, CA; Mulholland and 
Tedd Ltd v Baker [1939] 3 All ER 253. 


(iii) Duty to Trespassers 


30. Duty to trespassers. The liability of an occupier! of premises to trespassers 
or others who are not visitors? is unaffected by the Occupiers’ Liability Act 1957. It 
is only to some trespassers that occupiers owe any duty of care at all. A duty is 
owed if the occupier knows of the trespasser’s presence or if he knows of facts 
which would have led a reasonable man to conclude that such presence was 
likely?. No duty is owed to other trespassers. The occupier is entitled to neglect a 
bare possibility that trespassers may come to a particular place on his land but is 
bound at least to give consideration to the matter when he knows facts which 
show a substantial chance that they may come theret. 

The duty of care owed is not the same as the standard of care generally applied 
in negligence’. The extent of the duty is unaffected by the question whether the 
damage results from the static condition of land or from the active operations of 
the occupier on it®. It is merely a “humanitarian duty” to act in a humane manner 
or with common or ordinary humanity’. There is no duty to inspect or survey the 
land; the duty exists only in respect of physical facts in relation to the land or 
activities on it of which the defendant knows and which constitute a serious 
danger to those who are unaware of those facts®. The financial resources of the 
occupier have to be considered, especially when he did not create the danger but 
does know of it; since the occupier has had a relationship with the trespasser 
forced upon him, the trespasser must take the occupier as he finds him”. The duty 
owed to a trespasser depends upon the circumstances of each particular case and 
account is taken of the age of the trespasser, the kind of land, its location, the time 
of the accident, the ease of access for trespassers and the extent of the danger!®. 
The fact that the plaintiff is a trespasser does not make him contributorily 
negligent, and has no bearing on whether the defendant has the defence of 
contributory negligence!!. The Unfair Contract Terms Act 1977 does not restrict 
any freedom which the occupier might have to restrict his liability by a notice’. 

Children who trespass on structures on land may have rights greater than those 
of other trespassers. Where the defendant’s premises on to which the child 
trespasses consist of some movable structure such as a cart! or a trailer!* and the 
child has effected that trespass without also trespassing on the defendant’s land 
either because the structure was on the highway or the land was not occupied by 
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the defendant, then it scarcely lies in the mouth of a defendant who is found to 
have negligently left a dangerous and attractive object in a place where children 
are known to play to contend that a child who has done the very thing which 
forms the basis of the finding of negligence should fail because he was a trespasser 
on the object!5. This duty of care towards children probably also applies even 
though a child has trespassed on the land of a third-party occupier, but not if the 
occupier on whose land the child has trespassed also occupied the movable 
structure!?. However, where the child is a licensee on the defendant’s land, the 
occupier may not plead that the child is a trespasser on an attractive movable 
structure placed on the land?”. 


= 


As to who is an occupier, see para. 19, ante. 

As to trespassers and other persons who are not visitors, see para. 20, ante. o 

British Railways Board v Herrington [1972] AC 877, [1972] 1 All ER 749, HL. The Law Lords 

delivered five separate lengthy judgments and the statement in the text is an attempt to 

summarise the combined effect of their views. 

4 Southern Portland Cement Ltd v Cooper [1974] AC 623 at 644, [1974] 1 All ER 87 at 97, 98, PC; and 

see Harris v Birkenhead Corpn [1976] 1 All ER 341, [1976] 1 WLR 279, CA. 

As to a landlord's duty of care by virtue of an obligation or right to repair demised premises, see 

para. 34, post. 

See British Railways Board v Herrington [1972] AC 877 at 929, [1972] 1 AM ER 749 at 785, HL, per 

Lord Pearson. In Thomas v British Railways Board [1976] QB 912, [1976] 3 AU ER 15, CA, where 

the failure of defendant board to maintain a stile where a public right of way crossed the railway 

line led to a child trespasser on the line being hit by a train, the board was held to be in breach of 
its duty to operate a railway with reasonable care. 

See British Railways Board v Herrington [1972] AC 877 at 898, 899, [1972] 1 All ER 749 at 758, HL, 

per Lord Reid. 

8 Sue British Railways Board v Herrington [1972] AC 877 at 909, 910, [1972] 1 All ER 749 at 767, 768, 

HL, per Lord Morris of Borth-y-Gest. 

See British Railways Board v Herrington [1972] AC 877 at 936, 937, [1972] 1 All ER 749 at 792, per 

Lord Diplock. 

10 Pannett v P. McGuinness & Co Ltd [1972] 2 QB 599, [1972] 3 All ER 137, CA. Cf. 
Penny v Northampton Borough Council (1974) 118 Sol Jo 628, CA (where a trespasser threw aerosol 
onto a fire started by boys on a council tip injuring an eight year-old trespasser, and the council 
was held not to be liable) with Harris v Birkenhead Corpn [1976] 1 All ER 341, [1976] 1 WLR 279, 
CA (where three months after a tenant vacated a house within a slum clearance scheme the 
corporation had not bricked it up, and the corporation was held to be liable to a child aged four 
who climbed in and fell from an upstairs window). In Melvin v Franklins (Builders) Ltd (1972) 71 
LGR 142, CA, a local authority knowing that its fencing was not child-proof and that a wall on 
the site might fall was held to have a duty to a trespasser to render the wall safe. 

11 Westwood v Post Office [1974] AC 1, [1973] 3 All ER 184, HL. 

12 The duty of the occupier does not arise under the Occupiers’ Liability Act 1957, and the standard 
is not that of reasonable care. 

13 Lynch v Nurdin (1841) 1 QB 29. 

14 Creed v John McGeoch & Sons Ltd [1955] 3 All ER 123, [1955] 1 WLR 1005. 

15 Creed v John McGeoch & Sons Ltd [1955] 3 All ER 123 at 128, [1955] 1 WLR 1005 at 1011, per 
Ashworth J. 

16 Hardy v Central London Rly Co [1920] 3 KB 459. 

17 Gough v National Coal Board [1954] 1 QB 191, [1953] 2 All ER 1283, CA. 
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(2) DUTY OF THOSE WHO ARE NOT OCCUPIERS 
TO THOSE ON THE PREMISES 


31. Liability of builders and contractors. A builder who is not the owner of 
premises is liable to a tenant or a member of his family who is injured in 
consequence of negligent construction!. Whenever a contractor, or a landlord 
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during the lease, installs appliances on the premises, or a contractor executes 
repairs, Or a contractor or a landlord during the lease commits an act of 
misfeasance, whether or not in the course of a dangerous operation, he owes a 
duty to those on the premises to take reasonable care for their safety?, This duty of 
care is owed even to trespassers?. 


1 Gallagher v N. McDowell Ltd [1961] N126; Sharpe v E. T. Sweeting & Son Ltd [1963] 2 All ER 455, 
[1963] 1 WLR 665, where a tenant’s wife was injured eight years after the defendant built the 
house for the local authority. 

2 A. C. Billings & Sons Ltd v Riden [1958] AC 240, [1957] 3 All ER 1, HL, where a contractor was 
held to be liable to a visitor when he left the access to a house in a dangerous state; Miller v South of 
Scotland Electricity Board 1958 SC (HL) 20 (if the defendant board carelessly disconnected 
electricity in premises belonging to another and about to be demolished, it would be liable to a 
child who later received a shock from a live cable). These cases overrule cases such as 
Malone v Laskey [1907] 2 KB 141, CA, which confined the liability of contractors to things 
dangerous in themselves. 

3 Buckland v Guildford Gas Light and Coke Co [1949] 1 KB 410, [1948] 2 All ER 1086; Davis v St 
Mary's Demolition and Excavation Co Ltd [1954] 1 All ER 578, [1954] 1 WLR 592; Creed v John 
McGeoch & Sons Ltd [1955] 3 All ER 123, [1955] 1 WLR 1005; Aldrich v Henry Boyer Ltd (1960) 
Times, 16th January, CA; Railways Comr v Quinlan [1964] AC 1054, [1964] 1 All ER 897, PC. 
Some dicta in British Railways Board v Herrington [1972] AC 877, [1972] 1 AU ER 749, HL, indicate 
the possibility that the House of Lords might, if the point arose, assimilate the liability of 
contractors towards trespassers to that of occupiers towards trespassers. 


32. Liability of professional advisers. Architects and ‘other professional 
advisers are liable in negligence if their careless plans or advice in relation to 
buildings result in harm to those on the site’. A local authority, when its building 
inspector negligently and erroneously certified that a new house complied. with its 
byelaws on foundations, was held liable to a subsequent buyer of the house for 
damage to the house two years later caused by subsidence? ; it would also be liable 
if in the improper exercise of its statutory discretion it negligently failed to 
examine the foundations at all’. 

1 Clay v A. J. Crump E Sons Ltd [1964] 1 QB 533, [1963] 3 All ER 687, CA, where an architect was 
held liable for directing a wall to be left standing during demolition whereupon it collapsed on 
the plaintiff who was working on the site; Driver v William Willet (Contractors) Ltd [1969] 1 All 
ER 665, where a consulting engineer was held liable to a workman for failing to advise the 
builder about an unsafe hoist which caused the plaintiff’s injuries. 

2 Dutton v Bognor Regis UDC [1972] 1 QB 373, [1972] 1 All ER 462, CA, approved and followed in 
Anns v Merton London Borough Council [1978] AC 728, [1977] 2 All ER 492, HL. In such cases.the 
period of limitation runs only from when the state of the building is a present danger to the 
health and safety of those occupying it, and not from when the council’s inspector negligently 
approves the building: Anns v Merton London Borough Council, supra, approving Sparham- 
Souter v Town and Country Developments (Essex) Ltd [1976] QB 858, [1976] 2 All ER 65, CA. 

3 Anns v Merton London Borough Council [1978] AC 728, [1977] 2 All ER 492, HL. 


33- Liability of owners after disposal of premises. Under the Defective 
Premises Act 1972, where work of construction, repair, maintenance or 
demolition or any other work is done on or in relation to premises, any duty of 
care owed, because of the doing of the work, to persons who might reasonably be 
expected to be affected by defects in the state of the premises by the doing of the 
work is not abated by the subsequent disposal of the premises by the person who 
owed the duty!. Nothing in the Act prevents a plaintiff from relying on the 
common law of negligence. 
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A builder of premises, whether he be the owner or not, whose defective 
work creates a risk to the health and safety of persons is liable in negligence to 
those harmed in consequence. He is also liable where his negligence causes damage 
to the premises themselves?. Even though the premises are not damaged, if the 
builder’s negligence has put them in such a state that they are a present or 
imminent danger to the health or safety of 1ts occupants, the owner or occupier at 
the time that the danger first occurs will be able to recover the cost of remedying 
that state of affairs?. The cause of action arises, not when the negligence occurs, 
but when the building becomes a present or imminent danger to the health or 
safety of those occupying itt. 


Defective Premises Act 1972, s. 3 (1). See further BUILDING CONTRACTS, vol. 4, para. 1163. As to the 

duty to build dwellings properly, see vol. 4, para. 1161, and as to the cases where this duty does 

not apply, see vol. 4, para. 1162. It appears that the common law applies to negligent omissions 
which are not covered by the Act: see para. 7, ante. 

2 Dutton v Bognor Regis UDC [1972] 1 QB 373, [1972] 1 All ER 462, CA; Anns v Merton London 
Borough Council [1978] AC 728, [1977] 2 All ER 492, HL; Batty v Metropolitan Property Realisations 
Ltd [1978] QB 554, [1978] 2 All ER 445, CA. In Hone v Benson (1978) 248 Estates Gazette 1013, a 
restaurateur who negligently installed a defective hot-water system was held liable to the 
purchaser of the restaurant for physical damage and economic loss. 

3 In Batty v Metropolitan Property Realisations Ltd [1978] QB 554, [1978] 2 All ER 445, CA, builders 
and developers had negligently caused a house to be built where careful examination of the 
adjoining steeply sloping land would have shown that a landslip threatened the house and the 
safety of its occupants. A subsequent landslip did damage the garden and threatened the house 
making it valueless. It was held, following a dictum of Lord Wilberforce, in Anns v Merton 
London Borough Council [1978] AC 728 at 759, [1977] 2 All ER 492 at sos, HL, that the builder and 
developer were each liable in negligence in a sum equal to the value of the house. In Sutherland v 
Maton & Sons Ltd (1976) 240 Estates Gazette 135, a builder-owner was held to owe a duty of care 
to the second purchaser, and the plaintiff was held not to be contributorily negligent when he did 
not commission a full structural survey, the building society inspection not having revealed the 
defects complained of. If the defect creates no danger to health or safety but merely reduces the 
value of the premises, the purchaser may have to rely solely on his remedy in contract. 

4 Annsv Merton London Borough Council [1978] AC 728, [1977] 2 All ER 492, HL; Batty 

v Metropolitan Realisations Ltd [1978] QB 554, [1978] 2 All ER 445, CA. In Sparham-Souter v Town 

and Country Developments (Essex) Ltd [1976] QB 858, [1976] 2 All ER 6s, CA, it was held that the 

cause of action arose when the building's owner could with reasonable diligence have discovered 
the damage, but the House of Lords in Anns v Merton London Borough Council, supra, made no 
comment on this point. 
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34. Liability of landlords with powers relating to repairs. Important duties 
are imposed by the Defective Premises Act 1972 on landlords who are under an 
obligation for the maintenance or repair of premises, or who are empowered to 
repair'. The duty of care under these provisions is wide; it extends towards 
trespassers, and towards those outside the premises, and it applies where the 
landlord merely has a right to enter to carry out maintenance or repairs?. 


1 See the Defective Premises Act 1972, s. 4, and LANDLORD AND TENANT. 

2 Ifan owner knows of a defect (not created by him) in his premises before he sells or lets them but 
neither repairs it nor gives warning of the defect the Defective Premises Act 1972 imposes no 
liability on him for harm which results after he has disposed of them by sale or lease as the case 
may be, and there is no liability at common law: cf. Cavalier v Pope [1906] AC 428, HL; 
Bromley v Mercer [1922] 2 K B 126, CA; Davis v Foots [1940] 1 KB 116, [1939] 4 AIER 4, CA (a case 
which would now be decided differently because of the Housing Act 1961, s. 32 (as to which see 
LANDLORD AND TENANT), but the principle is unaffected). 
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(3) DUTY IN RELATION TO DANGEROUS OPERATIONS 
AND THE USE OF DANGEROUS ARTICLES 


35. Nature of duty. The performance of dangerous work and the possession, use 
or supply! of dangerous things? impose a duty to take special precautions?. There 
is no legal classification of work or things as dangerous or not dangerous*. Danger 
is a matter of degree and every activity is fraught with some possible element of 
danger to others”. The law in all cases exacts a degree of care commensurate with 
the risk created, and the more dangerous the act the greater the care that must be 
taken in performing itt. However, the liability of the person on whom the duty is 
imposed is not absolute; it arises only where there is some element of negligence 
on his part’. 


1 As to the obligations arising from the supply of such things, see para. 37, post. 

2 If the thing amounts to a “movable structure, including any vessel, vehicle or aircraft” in the 
occupation or contro! of the defendant, his visitors are owed the statutory common duty of care 
in place of that at common law: see the Occupiers’ Liability Act 1957, s. 1 (1), (3), and paras. 18 et 
seq., ante. 

3 ice the persons to whom the duty is owed in the case of the supply of dangerous things, see para. 
37, post. 

4 Such a distinction is “unnatural” and “not significant”; the law is not confined to rigid and 

exclusive categories: M’ Alister (or Donoghue) v Stevenson [1932] AC 562 at 594, 595, HL, per Lord 

Atkin, approved in Grant v Australian Knitting Mills Ltd [1936] AC 85 at 105, PC. There is really 

no category of dangerous things; there are only some things which require more and some 

which require less care: see Beckett v Newalls Insulation Co Ltd [1953] 1 All ER 250 at 254, [1953] 1 

WLR 8 at 15, CA, per Singleton LJ. See also Paine v Colne Valley Electricity Supply Co Ltd and 

British Insulated Cables Ltd [1938] 4 All ER 803 at 808, per Goddard LJ. Prior to M'Alister (or 

Donoghue) v Stevenson, supra, the law recognised a separate category of “dangerous chattels’, for 

only then did a duty of care exist in respect of chattels. The development of the rule in M’ Alister 

(or Donoghue) v Stevenson, supra, makes it no longer necessary to maintain this rigid separate 

classification. It merely recognises the general principle of negligence that the greater the risk the 

greater the precautions that must be taken to obviate it. 

Read v J. Lyons & Co Ltd [1947] AC 156 at 172, [1946] 2 All ER 471 at 477, HL, per Lord 

Macmillan; Hodge & Sons v Anglo-American Oil Co (1922) 12 Ll L Rep 183 at 187, CA, per 

Scrutton LJ; Chapman (or Oliver) v Saddler & Co [1929] AC 584 at 599, HL, per Lord Dunedin; 

Parker v Oloxo Ltd and Senior [1937] 3 All ER 524 at $28, per Hilbery J. 

The degree of care which a duty involves must be proportioned to the degree of risk involved 

where the duty is not fulfilled: Northwestern Utilities Ltd v London Guarantee and Accident Co Ltd 

[1936] AC 108 at 126, PC. 

7 Chapman (or Oliver) v Saddler & Co [1929] AC 584 at 599, HL, per Lord Dunedin. 
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36. Duty to take special precautions. Work or articles which have been held 
to call for special precautions include the launching of a ship’, the use of a traction 
engine?, fireworks’, firearms‘, a soldering lamp*, a calor gas cylinder®, explosives’ 
and surgical treatment’. Operations connected with the handling of petroleum? 
and the distribution of gas!° and electricity'! also call for special precautions and 
are in addition subject to statutory provisions for safety!?. Persons who leave 
dangerous things where they are likely to be used or affected by others!3, and 
particularly by young persons!*, are responsible if the interference should 
reasonably have been foreseen and results in injury. 


1 The Andalusian (1877) 2 PD 231; The George Roper (1883) 8 PD 119. 


2 Powell v Fall (1880) 5 QBD 597, CA. 
3 Whitby v C. T. Brock & Co (1888) 4 TLR 241, CA. 
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4 Potter v Faulkner (1861) 1 B & S 800 at 805, per Erle J. As to firearms and other dangerous articles 

coming into the hands of children, see note 14, infra, para. 37, note 13, post, para. 40, note 4, 

post. 

Holliday v National Telephone Co [1899] 2 QB 392, CA. 

Beckett v Newalls Insulation Co Ltd [1953] 1 All ER 250, [1953] 1 WLR 8, CA. 

Mitchell v National Coal Board (1957) 107 L Jo 266 (provision of insufficient shelter on firing); see 

also Williams v Eady (1893) 10 TLR 41, CA (cited in note 14, infra); Clarke v Army and Navy Co- 

operative Society Ltd [1903] 1 KB 155, CA. For statutory provisions regarding explosives, see 

EXPLOSIVES, vol. 18, paras. I et seq. 

Cassidy v Ministry of Health [1951] 2 KB 343, [1951] 1 All ER 574, CA; and see the other cases of 

professional services cited in para. 12, ante. 

Musgrove v Pandelis [1919] 2 KB 43, CA (criticised on another issue in Collingwood v Home and 

Colonial Stores Ltd [ 1936]3 All ER 200, CA); Hodge & Sons v Anglo-American Oil Co (1922) 12 LIL 

Rep 183, CA; Century Insurance Co Ltd v Northern Ireland Road Transport Board [1942] AC 509, 

[1942] 1 All ER 491, HL; approving Jefferson v Derbyshire Farmers Ltd [1921] 2 KB 281, CA. 

10 Blenkiron v Great Central Gas Consumers Co (1860) 2 F & F 437; Mose v Hastings and St Leonards 

Gas Co (1864) 4 F & F 324; Parry v Smith (1879) 4 CPD 325; Jackson v Carshalton Gas Co (1888) 5 

TLR 69; Paterson v Blackburn Corpn (1892) 9 TLR 55, CA; Dominion Natural Gas Co Ltd v Collins 

and Perkins [1909] AC 640, PC; Northwestern Utilities Ltd v London Guarantee and Accident Co 

Ltd [1936] AC 108, PC; Shell-Mex and BP Ltd v Belfast Corpn [1952] NI 72; see also Brooke v Bool 

[1928] 2 KB 578, DC (damage to tenant’s property through landlord’s negligence while 

searching for gas leak). 

Midwood & Co Ltd v Manchester Corpn [1905] 2 KB 597 at 608, CA; Miller v South of Scotland 

Electricity Board 1958 SLT 229 at 236, 237, HL (disconnection of electricity services on demolition 

of house). 

12 See ELECTRICITY, vol. 16, paras. 213-220; GAS, vol. 19, para. 514. 

13 Northwestern Utilities Ltd v London Guarantee and Accident Co Ltd [1936] AC 108, PC (gas 
undertakers should have foreseen the possibility of sewer construction beneath their gas main). 

14 Williams v Eady (1893) 10 TLR 41, CA (youth of seventeen taking bottle of phosphorous); 
Sullivan v Creed [1904] 2 IR 317, (Ir. CA) (boy of fifteen finding loaded gun); Perry v Kendricks 
Transport Ltd [1956] 1 All ER 154, [1956] 1 WLR 85, CA (boy of ten tampering with motor coach 
in car park: no negligence); Prince v Gregory [1959] 1 All ER 133, [1959] 1 WLR 177, CA (boy of 
fourteen throwing mortar left in gutter of road: no negligence). As to the duty of persons who 
put dangerous articles into the hands of children, see para. 37, note 13, post, para. 41, note 4, post; 
and as to the liability of parents and persons in charge of children for the torts committed by 
children, see INFANTS, vol. 24, paras. 422-424. 
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(4) DUTY IN RELATION TO GOODS SUPPLIED 


37. Nature of duty. Independently of any warranty!, a person who 
manufactures and sells an article owes a duty to take reasonable care in its design? 
and manufacture”. The duty is not limited to articles intended for personal use by 
way of consumption‘ or external application, or as apparel®, but extends to tools” 
and substances? or appliances’? of any kind, including vehicles!° and lifts!!. The 
duty is owed not only to the ultimate user but to all persons who might 
reasonably be expected to be affected, such as retailers! who handle the article and 
strangers who are injured by its use!>. The duty is not to cause injury to the 
consumer’s person or property'+. 


1 As to implied warranties by vendors, see SALE OF GOODS, and as to implied warranties by 
consignors, see CARRIERS, vol. 5, para. 335. 

2 Hindustan SS Co Ltd v Siemens Bros & Co Ltd [1955] 1 Lloyd’s Rep 167 at 177; Lambert v Lewis 
[1978] 1 Lloyd’s Rep 610 (manufacturer liable for carelessly designed trailer coupling which 
caused death). 

3 M'Alister (or Donoghue) v Stevenson [1932] AC 562, HL; Grant v Australian Knitting Mills Ltd 
[1936] AC 85, PC. For the restrictions imposed by the Unfair Contract Terms Act 1977, S. $, on 
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the freedom of a manufacturer or distributor to exclude or restrict his liability for negligence in 
his guarantee of the goods, see para. 67, post. 

E.g. ginger beer (M'Alister (or Donoghue) v Stevenson [1932] AC 562, HL); drinking water 
(Barnes v Irwell Valley Water Board [1939] 1 KB 21, [1938] 2 All ER 650, CA); or aerated water 
(Lockhart v Barr 1943 SC (HL) 1). 

E.g. hair wash (George v Skivington (1869) LR 5 Exch 1; approved in M'Alister (or Donoghue) 
v Stevenson [1932] AC 562, HL); ointment, soap (M’ Alister (or Donoghue) v Stevenson, supra, at 
583, HL, per Lord Atkin); or hair dye (Watson v Buckley, Osborne, Garrett & Co Ltd and Wyrovoys 
Products Ltd [1940] 1 All ER 174). 

Grant v Australian Knitting Mills Ltd [1936] AC 85, PC (woollen underwear). 

Mason v Williams and Williams Ltd and Thomas Turton & Sons Ltd [1955] 1 All ER 808, [1955] 1 
WLR 549; Davie v New Merton Board Mills Ltd [1957] 2 QB 368, [1957] 2 All ER 38 (not the 
subject of appeal on this point). 

E.g. a cleaning fluid or powder (M'Alister (or Donoghue) v Stevenson [1932] AC 562 at 583, HL, 
per Lord Atkin); or a chemical for school experiments (Kubach v Hollands [1937] 3 All ER 907). 
Smith v London and St Katharine Docks Co (1868) LR 3 CP 326 (ship's gangway); Heaven v Pender 
(1883) 11 QBD 503, CA (staging); Dransfield v British Insulated Cables Ltd [1937] 4 All ER 382 
(support for overhead wire). 

Donnelly v Glasgow Corpn 1953 SC 107; Herschtal v Stewart and Ardern Ltd [1940] 1 KB 155, [1939] 4 
All ER 123; Lambert v Lewis [1980] 1 All ER 978, [1980] 2 WLR 299, CA. 

Haseldine v C. A. Daw & Son Ltd [1941] 2 KB 343, [1941] 3 All ER 156, CA. Whether houses and 
all installations in them are also within the rule is uncertain. The uncertainty derives from the 
overruling by the House of Lords in A. C. Billings & Sons Ltd v Riden [1958] AC 240, [1975] 3 All 
ER 1, HL, of Malone v Laskey |1907] 2 KB 141, CA, and Ball v LCC [1949] 2 KB 159, [1949] 1 All 
ER 1056, CA, and doubts about the effect of that overruling on Otto v Bolton and Norris [1936] 2 
KB 46, [1936] 1 All ER 960, which inclined to the view that “houses” were outside the rule. It is 
submitted that the courts are now free to bring within the rule articles installed in or upon house 
property, and even houses themselves, and Lord Denning and Sachs LJ (Stamp LJ dissenting) so 
held in Dutton v Bognor Regis UDC [1972] 1 QB 373, [1972] 1 All ER 462, CA. See also Bottomley 
v Bannister [1932] 1 KB 458, CA; Travers v Gloucester Corpn [1947] KB 71, [1946] 2 All ER 506, and 
the Defective Premises Act 1972, s. 3 (see para. 33, ante). 

Barnett v H. and J. Packer & Co Ltd [1940] 3 All ER $75. 

Stennett v Hancock and Peters [1939] 2 All ER 578 (injury to passer-by caused by defective repair of 
motor lorry). See also the following cases where the recipients were children: Burfitt v A. and E. 
Kille [1939] 2 KB 743, [1939] 2 All ER 372 (sale of pistol and blank cartridges to boy of twelve; 
injury to third person; vendor liable); Ricketts v Erith Borough Council [1943] 2 All ER 629 (sale of 
bow and arrow to boy of ten; third person injured; no negligence on the facts); and cf. the cases 
of gifts or gratuitous loans to children, cited in para. 41, notes 3, 4, post. 

M’ Alister (or Donoghue) v Stevenson [1932] AC 562 at 599, HL, per Lord Atkin. Harm to an 
economic interest is not usually protected by the tort of negligence: see para. 6, ante. It is 
undecided whether the defendant is liable for the cost of repairing the defect if it is discovered 
before harm is caused by it: see Dutton v Bognor Regis UDC [1972] 1 QB 373 at 396, [1972] 1 All 
ER 462 at 474, CA, per Lord Denning MR; and see Rivtow Marine Ltd v Washington Iron Works 
(1973) 40 DLR (3d) 530 (Can. SC). In Young and Marten Ltd v McManus Childs Ltd [1969] 1 AC 454 
at 469, [1968] 2 All ER 1169 at 1174, HL, Lord Pearce doubted, obiter, whether the ultimate 
consumer could sue “in respect of goods which create no peril or accident but simply result in 
substandard work under a contract which is unknown to the original manufacturer”. The views 
of both Lord Denning and Lord Pearce may be correct. It is also uncertain whether the plaintiff 
can recover for loss in value of the product: see The Diamantis Pateras [1966] 1 Lloyd's Rep 179; 
but the decisions in Anns v Merton London Borough Council [1978] AC 728, [1977] 2 All ER 492, 
HL, and Batty v Metropolitan Property Realisations Ltd [1978] QB 554, [1978] 2 All ER 445, CA, that 
negligent builders of houses which endanger health or safety are liable in negligence for the cost 
of remedying that state of affairs, indicates that a manufacturer of goods with remediable defects 
which constitute a danger to health or safety will be liable in negligence for the cost of repairing 
his defective product, especially if other physical damage has occurred. See also para. 31, ante. 


38. Intermediate examination or warning. The duty of care does not arise 
unless the manufacturer has sold the article in such a form as to show that he 
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intended it to reach the user in the form in which it left him! without any 
reasonable likelihood? of such intermediate examination as would have revealed 
the danger?. The duty of the manufacturer does not arise unless the use to which 
the article is put is that which he intended, or at least not materially different. 
The manufacturer is not liable if the user in fact had prior knowledge of the 
defect®, or if the circumstances would warrant the manufacturer to assume so’. 


Grant v Australian Knitting Mills Ltd [1936] AC 85 at 104, PC. el 
The duty is not curtailed by mere physical possibility of intermediate examination unless it 1s in 
practice likely: Stennett v Hancock and Peters [1939] 2 All ER 578; Kubach v Hollands [1937] 3 All 
ER 907 (as explained in Herschtal v Stewart and Ardern Ltd [1940] 1 KB 155, [1939] 4 All ER 123, 
where the contrary decision in Dransfield v British Insulated Cables Ltd [1937] 4 All ER 382 was not 
followed); Haseldine v C. A. Daw & Son Ltd [1941] 2 KB 343 at 363, [1941] 3 All ER 156 at 174, 
CA, per Scott LJ, at 376 and at 183 per Goddard LJ; Andrews v Hopkinson [1957] 1 QB 229 at 236, 
[1956] 3 All ER 422 at 426. See also Barnett v H. and J. Packer & Co Ltd [1940] 3 All ER $75 
(shopkeeper had no opportunity of examining sweets in box when the injury occurred in taking 
them out); Davie v New Merton Board Mills Ltd [1957] 2 QB 368 at 380, [1957] 2 AU ER 38 at 44 (no 
intermediate examination of tool between the time of its manufacture and use was reasonably to 
be expected; this case was not the subject of appeal on this point). An employer who buys tools 
ready made from a reputable manufacturer or supplier is not expected to examine them for latent 
defects before issuing them to his employees: Mason v Williams and Williams Ltd and Thomas 
Turton & Sons Ltd [1955] 1 All ER 808, [1955] 1 WLR 549, as approved in Davie v New Merton 
Board Mills Ltd [1959] AC 604, [1959] 1 All ER 346, HL. 
London Graving Dock Co Ltd v Horton [1951] AC 737 at 750, [1951] 2 AU ER 1 at 7, HL, per Lord 
Porter. Intermediate examination was held to have been probable in Caledonian Rly Co v 
Mulholland [1898] AC 216, HL (railway wagon), as explained in M’Alister (or Donoghue) v 
Stevenson [1932] AC $62 at 597, HL, per Lord Atkin; Farr v Butters Bros & Co [1932] 2 KB 606, CA 
(crane); Otto v Bolton and Norris [1936] 2 KB 46, [1936] 1 All ER 960 (ceiling defects); Paine v Colne 
Valley Electricity Supply Co Ltd and British Insulated Cables Ltd [1938] 4 All ER 803 (electrical 
kiosk); Davis v Foots [1940] 1 KB 116, [1939] 4 All ER 4, CA (gas connection); Hindustan SS Co 
Ltd v Siemens Bros & Co Ltd [1955] 1 Lloyd’s Rep 167 at 178 (ship’s telegraph). 
Grant v Australian Knitting Mills Ltd [1936] AC 85 at 104, PC. 
Davie v New Merton Board Mills Ltd [1957] 2 QB 368 at 379, [1957] 2 All ER 38 at 44. Cf. Devilez v 
Boots Pure Drug Co Ltd (1962) 106 Sol Jo 552, where the defendants were held liable when the 
plaintiff was injured through accidentally dropping their corn solvent onto his testicles, because 
they had not warned of the danger to normal skin. 
6 Grant v Australian Knitting Mills Ltd [1936] AC 85 at 105, PC; Farr v Butters Bros & Co [1932] 2 KB 
606, CA. 
7 London Graving Dock Co Ltd v Horton [1951] AC 737 at 750, [1951] 2 AN ER 1 at 7, HL, per Lord 
Porter. 
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39. Persons answerable for negligence. The duty of care is not confined 
strictly to manufacturers, but extends to the operations of those who for reward 
assemble’ or repair? articles. It extends to retailers who have to perform some 
work on the goods other than mere distribution?, including those checks which a 
retailer of the goods in question would reasonably be expected to make’. 


1 Malfroot v Noxal Ltd (1935) 51 TLR 551 (motor cycle); Howard v Furness Houlder Argentine Lines 
Ltd and A. and R. Brown Ltd [1936] 2 All ER 781 (steam valve). 

2 Stennett v Hancock and Peters [1939] 2 All ER $78 (lorry); Herschtal v Stewart and Ardern Ltd [1940] 1 
KB 155, [1939] 4 All ER 123 (car); Haseldine v C. A. Daw € Son Ltd [1941] 2 KB 343, [1941] 3 All 
ER 156, CA (lift). It includes suppliers of water: Read v Croydon Corpn [1938] 4 All ER 631; 
Barnes v Irwell Valley Water Board [1939] 1 KB 21, [1938] 2 All ER 650, CA. 

3 E.g. the motor dealer selling a car reconditioned by him (Herschtal v Stewart and Ardern Ltd [1940] 
1 KB 155, [1939] 4 All ER 123), and the retail chemist who, having been told by the manufacturer 


to test the product before use, attached the wrong label to the chemical (Kubach v Hollands [1937] 
3 All ER 907). 


35 Situations in which a Duty of Care Arises Paras. 39-41 


4 Thus a car dealer must check the steering of a used car (Andrews v Hopkins [1957] 1 QB 220, [1956] 
3 All ER 422) even though the sale is on hire purchase through a finance company (see HIRE 
PURCHASE AND CONSUMER CREDIT, vol. 22, para. 102). See also Fisher v Harrods Ltd [1966] 1 Lloyd’s 
Rep 500, where a defendant retailer was liable to the donee of a customer for harm to the eyes 
caused by jewellery cleaning fluid. In Goodchild v Vaclight (1965) Times, 22nd May, the English 
distributors of a German vacuum cleaner who compiled an English instruction booklet were 
liable for a defect. Where a garage owner puts a car in an auction, where it is sold “as seen and 
with all its faults and without warranty” and he knew that it had a defect which might make it 
dangerous to drive, the estate of the buyer who is killed through that defect cannot claim against 
the garage owner in negligence: Hurley v Dyke [1979] RTR 265, HL. 


40. Proof of lack of reasonable care. The plaintiff must prove that on the 
balance of probabilities it is a reasonable inference to be drawn from the evidence 
that the defendant was negligent! and that his negligence caused the harm?. 
Negligence may be inferred from the existence of defects in the article delivered, 
taken in conjunction with the other circumstances?. 


1 M’Alister (or Donoghue) v Stevenson [1932] AC $62 at 622, HL, per Lord Macmillan; Grant v 
Australian Knitting Mills Ltd [1936] AC 85 at 96, 97, PC. In Steer v Durable Rubber Manufacturing 
Co Ltd (1958) Times, 20th November, the court inferred negligence by the manufacturer when a 
hot water bottle burst within three months after production. See also Chaproniére v Mason (1905) 
21 TLR 633, CA, where a consumer broke his tooth on a stone in a bun; and cf. Evans v Triplex 
Safety Glass Co Ltd [1936] 1 All ER 283. For an example where the defendants rebutted that 
inference, see Daniels and Daniels v White & Sons Ltd and Tarbard [1938] 4 All ER 258, where the 
defendants were held not liable for the presence of carbolic acid in their lemonade bottle. 

2 Grant v Australian Knitting Mills Ltd [1936] AC 85 at 101, PC. 

Grant v Australian Knitting Mills Ltd [1936] AC 85 at 101, PC; Lockhart v Barr 1943 SC (HL) 1; 

Mason v Williams and Williams Ltd and Thomas Turton & Sons Ltd [1955] 1 All ER 808, [1955] 1 

WLR 549. 
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41. Articles entrusted to third persons. A gratuitous transferor, whether by 
loan or gift, of articles is liable for known dangers of which he does not warn his 
transferee!. A person who entrusts articles to another without warning that other 
of defects of which he is aware is also liable?. If the intended recipient is a child, the 
defendant is under a duty not to put into his hands any article with which a 
reasonable man would foresee that the child is likely to injure himself? or others‘. 


1 Blakemore v Bristol and Exeter Rly Co (1858) 8 E & B 1035 at 1051 (loan of crane for heavy lifting) ; 
MacCarthy v Young (1861) 6 H & N 329 (loan of scaffold). Both these cases were approved in 
Coughlin (Goughlin) v Gillison [1899] 1 QB 145, CA (loan of boiler of donkey engine). 

2 Hodge E Sons v Anglo-American Oil Co (1922) 12 Lloyd’s Rep 183, CA; Farrant v Barnes (1862) 11 

CBNS 553. See also Caledonian Rly Co v Mulholland [1898] AC 216, HL; Oliver v Saddler & Co 

[1929] AC 584, HL; and Clarke v Army and Navy Co-operative Society Ltd [1903] 1 KB 155, CA. 

In Hawkins v Coulsdon and Purley UDC [1954] 1 QB 319 at 333, [1954] 1 All ER 97 at 104, CA, 

Denning LJ held that there was liability in general negligence where a mere vendor or even a 

gratuitous transferor ought to have known of the defect, but the point remains undecided and the 

cases cited in note 1, supra, are inconsistent with Denning LJ’s dictum. 

Yachuk v Oliver Blais Co Ltd [1949] AC 386, [1949] 2 All ER 150, PC (sale of petrol). 

Dixon v Bell (1816) 5 M & S 198 (loaded gun); Bebee v Sales (1916) 32 TLR 413, DC (air gun); Wray v 

Essex County Council [1936] 3 All ER 97, CA (oil can; no negligence on the facts); Donaldson v 

McNiven [1952] 2 All ER 691, CA (air rifle; no negligence on the facts); and see Newton v Edgerley 

[1959] 3 AU ER 337, [1959] 1 WLR 1031 (gun; negligence on the facts); and Gorely v Codd [1966] 3 

All ER 891, [1966] 1 WLR 19 (air rifle; adequate parental supervision). See also GIFTS, vol. 20, 

para. 27; INFANTS, vol. 24, para. 424. As to sales of firearms etc. to children, see para. 37, note 13, 

ante; and as to the criminal liability of supplying firearms to minors, see CRIMINAL LAW, vol. 11, 

paras. 883-885. As to the liability of persons leaving dangerous things where they are likely to be 

found by children, see para. 36, note 14, ante. 
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(s) NEGLIGENCE IN RELATION TO HIGHWAYS AND 
PUBLIC PLACES 


42. Liability for obstruction. The placing! of an obstacle on or such an 
improper use of a highway as amounts to an obstruction of the traffic on it 
constitutes a nuisance at common law?. In some cases obstruction of the highway 
may be authorised by law? or agreement. It may be either temporary? or 
permanent®. Where it is temporary, there is a duty, breach of which is an act of 
negligence, to remove the obstruction as soon as possible’, and to see that it is so 
guarded that the risk to persons using the highway is reduced as far as possible?. 
Where it is permanent, there is a duty, breach of which is an act of negligence, to 
maintain it in such a state of security as persons using the highway have become 
accustomed to expect?. The duty of care extends to blind persons on city streets, 
even though in the circumstances a sighted person would not have been injured, 
because the presence of blind persons there is foresecable!0, 


1 A highway authority which constructs under statutory powers a new road may be liable for the 
negligent creation of an obstruction, both in respect of the negligent exercise of statutory powers 
(see para. 4, ante) and in respect of a positive misfeasance as a highway authority: see Baxter 
v Stockton-on-Tees Corpn [1959] 1 QB 441, [1958] 2 All ER 675, CA. Such liability does not extend 
to the successor as highway authority to the body which constructed the obstruction: Baxter 
v Stockton-on-Tees Corpn, supra. 

R v Russell (1805) 6 East 427; R v Bartholomew [1908] 1 KB 554; and see HIGHWAYS, vol. 21, paras. 

419 et seq.; NUISANCE, paras. 309—314, post. 

E.g. in the case of a railway level crossing (see Caledonian Rly Co v Ogilvy (1856) 2 Macq 229, HL; 

Ellis v London and South Western Rly Co (1857) 2 H & N 424; Boyd v Great Northern Rly Co [1895] 2 

IR 555), or of a traffic stud inserted in a highway (see Skilton v Epsom and Ewell UDC [1937] 1 KB 

112, [1936] 2 All ER 50, CA), or of repairs to the highway itself by the highway authority. As to 

repair, see HIGHWAYS, vol. 21, paras. 174 et seq. 

E.g. in the case of a highway dedicated with an obstruction already existing in it (Fisher v Prowse 

(1862) 2 B & S 770; Cornwell v Metropolitan Sewers Comrs (1855) 10 Exch 771), or of a cellar 

entrance (see note 9, infra), or of beams used for shoring up a house (Hoare v Kearley (1885) 1 TLR 

426). See further HIGHWAYS, vol. 21, paras. 85 et seq. 

5 E.g. where vehicles which, although lawful to be brought on the highway, are left unlighted and 
obstructing the highway at night (Evans v Downer & Co Ltd [1933] 2 KB 465n, CA; Tidy 
v Battman [1934] 1 KB 319, CA; Scott v M'Intosh 1935 SC 199; Stewart v Hancock [1940] 2 All ER 
427, PC; Henley v Cameron [1949] LJR 989, CA; Hill-Venning v Beszant [1950] 2 AUN ER 1151, CA; 
Stevens v Kelland [1970] RTR 445; Young v Chester [1973] RTR 319, affd. [1974] RTR 70, 
CA; Lee v Lever [1974] RTR 35, CA), or in fog (Harvey v Road Haulage Executive [1952] 1 KB 120, 
GAY 

6 E.g. a flap to an entrance to a cellar (Pickard v Smith (1861) 10 CBNS 470), or a flagstone over a 

cellar (Scott v Green & Sons [1969] 1 All ER 849, [1969] 1 WLR 301, CA), or a lamp post near the 

centre of a widened roadway (Davies v Carmarthenshire County Council [1971] RTR 112, (CA). 

Harris v Mobbs (1878) 3 Ex D 268. Where a medical man was detained at a level crossing for 

twenty minutes owing to the unreasonable and negligent failure of a railway employee to open 

the gates, the railway company was held liable in damages: Boyd v Great Northern Rly Co [1895] 2 

IR 555. 

Foreman v Canterbury Corpn (1871) LR 6 QB 214 (heap of stones); Penny v Wimbledon UDC [1899] 

2 QB 72, CA (heap of soil); Hughes v Lord Advocate [1963] AC 837, [1963] 1 All ER 705, HL 

(manhole); and see the cases of unlighted stationary vehicles cited in note 5, supra. Where the 

obstruction is open and visible and of a normal description, fencing and guarding is not always 

required (M’Lelland v Johnstone 1902 39 Sc LR 326 (brazier); Plantza v Glasgow Corpn 1910 SC 

(hydrant)). See further HIGHWAYSs, vol. 21, paras. 174, 379, 479 et seq. 

Thus entrances to coal chutes and cellars must be kept closed or, when open, must be guarded 

(Proctor v Harris (1830) 4 C & P 337; Pickard v Smith (1861) 10 CBNS 470), and the flap or plate 

must not be kept in a defective condition (Gandy v Jubber (1864) 5 B & S 78). See also Osborn 

v Metropolitan Water Board (1910) 102 LT 217, doubted in Rosenbaum v Metropolitan Water Board 

(1910) 103 LT 739, CA (cases of projecting stop-cocks). Traffic studs inserted in a highway must 
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not be kept in a defective condition: Skilton v Epsom and Ewell UDC [1937] 1 KB 112, [1936] 2 All 
ER 50, CA. For other examples, see HIGHWAYS, vol. 21, para. 486. There is no duty to improve 


the condition of such works or structures: Baxter v Stockton-on-Tees Coran [1959] 1 QB 441, [1958 
2 AUER 675, CA. i i C 


10 Haley v London Electricity Board [1965] AC 778, [1964] 3 All ER 185, HL. 


43. Acts of third persons. An obstruction which, if normally placed on a 

highway, would be lawful does not render the owner liable if it is tampered with 

and rendered dangerous by the unforeseeable act of a wrongdoer!, but a person 

who places an obstruction necessarily dangerous to users of the highway is not 

relieved from liability by the intervening act of a third person who moves it from 

one part of the highway to another”. Thus, where a lorry was left on the highway, 

but in such a condition that it could not be set in motion except by four distinct 

Operations, and it was put in motion by a person in mischief, the owners were held 

not liable for the ensuing damage?. However, where a car with defective brakes 

was left on a steep slope on a highway with merely a block of wood under the 

wheel to hold it and it was interfered with by a boy, liability was held to rest on 

the owner*. A person who voluntarily encounters an obstruction cannot recover 

if, in so acting, he has exposed himself to such danger as no prudent man would 

have done?. 

1 Daniels v Potter and Wing (1830) 4 C & P 262; Simpson v Metropolitan Water Board (1917) 15 LGR 
629; cf. Bartlett v Baker (1864) 3 H & C 153; and see para. 50, post. 

2 Clark v Chambers (1878) 3 QBD 327; and see HIGHWAYS, vol. 21, para. 434. 

3 Ruoff v Long & Co [1916] 1 KB 148, DC. 

4 Martin v Stanborough (1924) 41 TLR 1, CA. As to the act or intervention of third persons 
generally, see DAMAGES, vol. 12, para. 1143. 

s Clayards v Dethick and Davis (1848) 12 QB 439 (trench across street); Thompson v North Eastern Rly 
Co (1860) 2 B & S 106 (affd. (1862) 2 B & S 119, Ex Ch), both of which cases were applied in A. C. 
Billings & Sons Ltd v Riden [1958] AC 240, [1957] 3 All ER 1, HL. 


44. Use of the highway. When two persons on the highway are so moving in 
relation to one another! as to involve risk of collision, each owes to the other a 
duty? to move with due care”, and this is true whether they are both in control of 
vehicles or both proceeding on foot, or whether one is on foot and the other 
controlling a moving vehicle*. The public has a right to proceed by vehicular 
traffic on the highway, and, if persons or property on or near it are injured by that 
traffic, the injured person must bear his own loss unless he can establish a breach of 
duty on the part of some other person. The duty is to use such care as is 
reasonable, and where a driver is faced with a sudden emergency he can only be 
expected to do that which an ordinary reasonable man would doć. The duty is 
owed only to such persons as are within the area of potential danger and to whom 
the defendant could reasonably foresee the risk of injury if he or his employee 
failed to exercise care”. The defendant may be held responsible where by failure to 
take care he collides with animals or goods negligently left on the highway®, or 
with persons who may be unlawful trespassers towards the owner of the soil of the 
highway’. The ordinary duty of care applies in respect of animals straying on the 
highway!®. 

1 For the general duty of care of carriers to their passengers, see CARRIERS, vol. 5, paras. 376-380. 
2 The cause of action to which this statement is directed is negligence. If personal injury is caused to 
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a plaintiff as the direct consequence of an act of the defendant, trespass to the person still does not 

lie in the absence of negligence on the part of the defendant if the injury was caused 

unintentionally: Fowler v Lanning [1959] 1 QB 426 at 439, [1959] 1 All ER 290 at 297. 
3 See Lancaster v HB and H Transport Ltd [1979] RTR 380, CA. A number of road traffic offences 
are created by inter alia the Road Traffic Act 1972 and regulations made under it: see ROAD 
TRAFFIC. The commission of such an offence is not generally of itself an actionable wrong, 
although it may be prima facie evidence of negligence on the part of the party in default: Phillips 
v Britannia Hygienic Laundry Co Ltd [1923] 2 KB 832, CA; Clarke v Brims [1947] KB 497, [1947] 1 
All ER 242; Henley v Cameron [1949] LJR 989, CA; West v David Lawson Ltd 1949 SC 430; 
Barkway v South Wales Transport Co Ltd [1950] AC 185, [1950] 1 All ER 392, HL. However, it is 
an actionable breach of statutory duty to permit a motor vehicle to be used by an uninsured 
person (Monk v Warbey [1935] 1 KB 75, CA; affd. in McLeod (or Houston) v Buchanan [1940] 2 All 
ER 179, HL; and see INSURANCE, vol. 25, para. 747), or to fail to stop when required at a 
pedestrian crossing (London Passenger Transport Board v Upson [1949] AC 155, [1949] 1 All ER 60, 
HL). As to civil actions for breach of statutory duty, see generally STATUTES. 
Nance v British Columbia Electric Rly Co Ltd [1951] AC 601 at 611, [1951] 2 All ER 448 at 450, PC. 
There is also a duty not to leave stationary vehicles in such circumstances as to endanger moving 
traffic: see para. 42, note $5, ante, para. 50, post. 
River Wear Comrs v Adamson (1877) 2 App Cas 743 at 767, HL, per Lord Blackburn; Gayler and 
Pope Ltd v B. Davies & Son Ltd [1924] 2 KB 75 at 82, 83 (both of which cases were approved in Esso 
Petroleum Co Ltd v Southport Corpn [1956] AC 218 at 244, [1955] 3 All ER 864 at 873, HL, per Lord 
Tucker); Maitland v Raisbeck and R. T. and J. Hewitt Ltd [1944] KB 689, [1944] 2 All ER 272, CA. 
Parkinson v Liverpool Corpn [1950] 1 All ER 367, CA. 
Hay (or Bourhill) v Young [1943] AC 92, [1942] 2 All ER 396, HL; and see para. 8, ante. The 
owner of a vehicle owes no duty to passengers whose presence he has neither authorised nor could 
reasonably foresee, if they are injured by his employee’s negligent driving: Twine v Bean’s Express 
Ltd [1946] 1 All ER 202 (affd. 62 TLR 458, CA); Conway v George Wimpey & Co Ltd [1951] 2 KB 
266, [1951] 1 All ER 363, CA. As to the responsibility of an employer for the negligent driving of 
his employee, see EMPLOYMENT, vol. 16, paras. 739 et seq. 
Davies v Mann (1842) 10 M € W 546. 
Farrugia v Great Western Rly Co [1947] 2 All ER 565, CA, where a boy ran along a highway in 
order to climb onto a moving lorry on which he would be a trespasser. The defendants were held 
liable for injury caused to the boy by a container falling from the lorry when passing under too 
low a bridge, even assuming, as was not established on the facts, that he would be a trespasser as 
against the owner of the soil of the highway at the time when the accident happened. 
10 See ANIMALS, vol. 2, para. 431. 


> 


ta 


Na 


Oo œ 


45. The Highway Code. The duties incidental to the exercise of due care on the 
highway are in part determined by reference to detailed directions published by 
the Secretary of State for the Environment for the guidance of road users and 
known as “the Highway Code’’'. A failure on the part of any person to observe 
any provision of the code may, in any civil proceedings, be relied upon as 
tending? to establish or negative any liability which is in question3. Breach of the 
code does not create a presumption of negligence’. 

Statutes provide for the regulation of traffic by means of traffic signs, including 
signals? and pedestrian crossing places®, and, even though drivers may clearly be 
largely or wholly responsible for accidents caused by their negligence in not 
observing traffic signs”, if the possibility of danger is reasonably apparent it may 
also be the duty of other drivers to take precautions against collisions®. 


1 The current Highway Code was issued, after approval by both Houses of Parliament, in 1977. As 
to the code, see further ROAD TRAFFIC. 

2 Frank v Cox (1967) 111 Sol Jo 670, CA, where a pedestrian was crossing a road at a junction 
controlled by traffic lights, having started with the lights in his favour, and was run down by a 
motorist who had emerged from a side road when the lights turned in his favour. It was held that 
the motorist was negligent in that he failed to give precedence to a pedestrian who was crossing 
at a junction as required by the Highway Code. 


39 Situations in which a Duty of Care Arises Paras. 45—47 


3 See the Road Traffic Act 1972, s. 37 (5). 

4 Powell v Phillips [1972] 3 All ER 864, CA (pedestrian walking on the nearside of a highway). 

s As to the offence of neglecting a traffic direction, see the Road Traffic Act 1972, s. 22, and ROAD 
TRAFFIC. At a crossroad controlled by signals all drivers should keep a proper look out, and where 
the signals are defective, they may be liable if their failure to do so causes or contributes to an 
accident: see Ramoo son of Erulapan v Gan Soo Swee [1971] 3 All ER 320, [1971] 1 WLR 1014, PC. 

6 See the Road Traffic Regulation Act 1967, ss. 21, 23, and ROAD TRAFFIC. 

7 Joseph Eva Ltd v Reeves [1938] 2 KB 393, [1938] 2 ALN ER 115, CA; Ward v LCC [1938] 2 AN ER 341 
(traffic signals); Bailey v Geddes [1938] 1 KB 156, [1937] 3 All ER 671, CA (pedestrian crossing 
place); Tingle, Jacobs & Co v Kennedy [1964] 1 All ER 888n, [1964] 1 WLR 638n, CA (presumption 
that lights are in proper working order). 

8 London Passenger Transport Board v Upson [1949] AC 155 at 171, [1949] 1 All ER 60 at 69, HL, per 
Lord Wright, at 173 and at 70 per Lord Uthwatt; Lang v London Transport Executive [1959] 3 All 
ER 609, [1959] 1 WLR 1168. 


46. Rule of the road. Drivers of vehicles or riders should keep well to the deft 
side of the highway unless road signs or markings indicate otherwise or they are 
about to overtake! or turn right, or have to pass stationary vehicles or pedestrians 
in the road?. If two motor vehicles collide in the centre of the road, the inference 
is, in the absence of evidence enabling the court to draw any other conclusion, that 
the drivers of both were equally to blame’, and it is not a proper decision to hold 
that, in the absence of evidence enabling the blame to be fixed upon one driver or 
the other, no sufficient case has been established against either‘. 
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Special care should be exercised in overtaking a vehicle with left-hand drive (Daborn v Bath 

Tramways Motor Co Ltd and Smithey [1946] 2 All ER 333, CA) or a led horse (Umphray v Ganson 

Bros 1917 SC 371). The drivers of emergency or other kindred vehicles owe to the public the same 

duty of care as any other driver: see Wardell-Yerburgh v Surrey County Council [1973] RTR 462. 

Highway Code 1977, para. 39. For lane discipline generally, see the Highway Code 1977, paras. 

65-77, and for lane discipline on motorways, see the Highway Code 1977, paras. 155-159. As to 

the authority of this code, see ROAD TRAFFIC. It has long been settled that a person who is not 

driving on the left side will usually be held negligent 1f he meets suddenly and collides with 

another vehicle on the main road (Cruden v Fentham (1798) 2 Esp 685; Chaplin v Hawes (1828) 3 C 

& P 554; Pluckwell v Wilson (1832) 5 C & P 375; Wallace v Bergius 1915 SC 205), or even with one 

emerging suddenly from a side road (Dorrington v Griff Fender (Swansea) Ltd [1953] 1 All ER 1177, 

[1953] 1 WLR 690, CA). See also West v Hughes of Beaconsfield [1971] RTR 298, where a cyclist 

turning right was held not to be negligent in moving to the middle of the road. 

3 Baker v Market Harborough Industrial Co-operative Society Ltd [1953] 1 WLR 1472, CA; France 
v Parkinson [1954] 1 All ER 739, [1954] 1 WLR 581, CA; Davison v Leggett (1969) 133 JP 552, 
CA, where both motorists were held liable for a head-on collision in the middle lane of a three- 
lane highway. 

4 Bray v Palmer [1953] 2 All ER 1449, [1953] 1 WLR 1455, CA. 
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47. Speed. The speed at which a vehicle is driven is material to the question of 
liability. When a certain speed will be considered dangerous varies with the 
nature, conditions and use of the particular highway and the amount of traffic 
which actually is, or may be expected to be, on it!. The driver of a vehicle should 
usually drive at a speed that will permit him to stop well within the distance he 
can see is clear”, although it is not conclusive evidence of negligence to exceed that 
speed?. The question is always one of fact*, but, if the driver strikes a person or 
object without seeing that person or object, he may be placed in the dilemma that 
either he was not keeping a sufficient look out, or that he was driving too fast 
having regard to the limited look out that could be kept, for example at night? or 
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in fog®. A driver is not bound to foresee that a vehicle travelling in front of him 
may stop suddenly without warning or apparent cause”, and 1t will usually be 
negligent so to stop unless urgent cause arises®. 


1 Even though the defendant motorist exceeds the speed limit a court could infer that he was not 

negligent: Barna v Hudes Merchandising Corpn (1962) 106 Sol Jo 194, CA. As to the duty of care 

owed by a police motor cyclist when he is exempted from observing a speed limit, see Gaynor 

v Allen [1959] 2 QB 403, [1959] 2 All ER 644. 

See the Highway Code 1977, para. 46. As to the authority of this code, see ROAD TRAFFIC. 

Morris v Luton Corpn [1946] KB 114, [1946] 1 All ER 1, CA. 

Tidy v Battman [1934] 1 KB 319, CA, approved in Stewart v Hancock [1940] 2 All ER 427, PC. 

The driver was held to have been negligent in Tart v G. W. Chitty & Co Ltd [1933] 2 KB 453; 

Baker v E. Longhurst & Sons Ltd [1933] 2 KB 461, CA; Henley v Cameron [1949] LJ R 989, CA; Hill- 

Venning v Beszant [1950] 2 All ER 1151, CA; Lee v Lever [1974] RTR 35, CA. The driver was held 

not to have been negligent in Evans v Downer & Co Ltd [1933] 2 KB 465n, CA; Tidy v Battman 

[1934] 1 KB 319, CA; Scott v M’Intosh 1935 SC 199; Stewart v Hancock [1940] 2 All ER 427, PC; 

Morris v Luton Corpn [1946] KB 114, [1946] 1 All ER 1, CA. 

6 See the Highway Code 1977, para. 50; and see also Harvey v Road Haulage Executive [1952] 1 KB 
BACA 

7 Croston v Vaughan [1938] 1 KB 540, [1937] 4 All ER 249, CA. However, the driver of the vehicle 

behind may be negligent if he drives to close and cannot pull up in time when the vehicle ahead 

brakes suddenly: Thompson v Spedding [1973] RTR 312, CA. 

Gussman v Gratton-Storey (1968) 112 Sol Jo 884, CA. 
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48. Cross roads. There is an obligation to take special care at cross roads!. The 
driver of a vehicle which approaches a major road from a side road ought to give 
way to traffic on the major road?, but the driver of a vehicle on the major road is 
not absolved from the duty of taking care to avoid collision with a vehicle 
emerging from a side road?. Where there is a collision at cross roads of equal 
status, there is a guiding rule that the vehicle which has the other on its right hand 
side must give way?. The driver of a vehicle in general owes no duty to traffic 
entering a light-controlled crossing against the lights. However, a driver has no 
absolute right to enter a road junction merely because the lights have turned in his 
favour; he is bound to ensure that it is safe for him to do so?. 


1 As to railway crossings, see: RAILWAYS. 

2 Macandrew v Tillard 1909 SC 78; M' Allester v Glasgow Corpn 1917 SC 430. 

3 Lang v London Transport Executive [1959] 3 All ER 609, [1959] 1 WLR 1168; Watkins v Moffat (1967) 
111 Sol Jo 719, CA. A person driving along a main street is under no duty to drive in such a 
manner as to be able to stop short should a car be driven straight across out of a side road: 
Humphrey v Leigh [1971] RTR 363, CA. 

4 MacIntyre v Coles [1966] 1 All ER 723n at 724n, [1966] 1 WLR 831 at 834, CA, per Sellers LJ. 

5 Joseph Eva Ltd v Reeves [1938] 2 K B 393, [1938] 2 All ER 115, CA; Radburn v Kemp [1971] 3 AILER 
249, [1971] 1 WLR 1502, CA. 


49. Pedestrians. Persons on foot have a right to be on the highway and are 
entitled to the exercise of reasonable care on the part of persons driving vehicles 
on it, but they must take reasonable care of themselves?, and may be answerable 
if they occasion accidents to vehicles’. The amount of care reasonably to be 
required of them depends on the usual and actual state of the traffic*, and on the 
question whether or not the foot passenger is at an approved and indicated 
pedestrian crossing?. A driver owes no special duty to infirm persons on the 
highway unless he knows or should have known of their infirmityS. 
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Craig v Glasgow Corpn (1919) 35 TLR 214, HL; Boss v Litton (1832) 5 C & P 407; and see Anderson 
v Blackwood 1885 23 Sc LR 227. Merely because a motorist does not see a pedestrian before 
colliding with him in a dark unlit street does not mean that he is negligent: Knight v Fellick [1977] 
RTR 316, CA. 

Kayser v London Passenger Transport Board [1950] 1 All ER 231; Cotton v Wood (1860) 8 CBNS 568; 
Hawkins v Cooper (1838) 8 C & P 473; Williams v Richards (1852) 3 Car & Kir 81; M‘Lean 
v Glasgow Corpn 1918 55 Sc LR 619; Gaffney v Dublin United Tramways Co Ltd [1916] 2 IR 472 
(Ir. CA). As to contributory negligence, see para. 70, post. 

Nance v British Calumbia Electric Rly Co Ltd [1951] AC 601 at 611, [1951] 2 All ER 448 at 450, 451, 
PC; Barry v MacDonald (1966) 110 Sol Jo 56. 

Franklin v Bristol Tramways and Carriage Co Ltd [1941] 1 KB 255, [1941] 1 All ER 188, CA; Sparks 
v Edward Ash Ltd [1943] KB 223, [1943] 1 All ER 1, CA (both cases of accidents during wartime 
lighting restrictions). 

Williams v Richards (1852) 3 Car & Kir 81; Springett v Ball (1865) 4 F & F 472. If the crossing is an 
uncontrolled one within the meaning of the ‘Zebra’ Pedestrian Crossing Regulations 1971, S.I. 
1971 No. 1524 (amended by S.I. 1977 No: $48), an absolute obligation is imposed on the driver to 
give precedence to pedestrians on it (Kozimor v Adey (1962) 106 Sol Jo 431), although the 
pedestrian will be contributorily negligent if he steps off the footpath when the vehicle is close to 
the crossing. In Frank v Cox (1967) 111 Sol Jo 670, CA, a driver turning at a light-controlled 
crossing hit a pedestrian with the light in his favour, and it was held that the driver’s conduct was 
sO monstrous that there was no duty on the pedestrian to guard against that risk. 

6 A blind or deaf man who crosses the traffic on a busy street cannot complain if he is run over by a 
careful driver who does not know of and could not be expected to observe and guard against the 
man’s infirmity: Hay (or Bourhill) v Young [1943] AC 92 at 109, [1942] 2 All ER 396 at 405, HL, per 
Lord Wright. For cases where infirm persons recovered damages, see Stapley v London, Brighton 
and South Coast Rly Co (1865) LR 1 Exch 21 (deaf man); and Daly v Liverpool Corpn [1939] 2 All 
ER 142 (slow and elderly woman). 
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50. Defective and unattended vehicles. Driving a defective vehicle where the 
defect might reasonably have been discovered is a negligent act’. It is negligent to 
leave a vehicle unattended either on a slope where it runs down of itself?, or in 
such special circumstances that the mischievous intervention of a stranger to 
restart it should have been foreseen?. To leave a horse and cart unattended on the 
highway may be evidence of negligence’. 
1 Barkway v South Wales Transport Co Ltd [1950] AC 185, [1950] 1 All ER 392, HL. In Henderson 
v Henry E. Jenkins & Sons [1970] AC 282, [1969] 3 All ER 756, HL, the sudden failure of brakes on 
a lorry owing to a corroded pipe in the hydraulic braking system was held to impute negligence 
to the owners; and see Burkin v Bilezikdji (1889) 53 JP 760, where a horse which was too large was 
put into the shafts of a van. 
2 Hambrook v Stokes Bros [1925] 1 KB 141, CA; Parker v Miller (1926) 42 TLR 408, CA. 
3 Martin v Stanborough (1924) 41 TLR 1, CA. See however para. 43, ante. 
4 Cutler v United Dairies (London) Ltd [1933] 2 KB 297, CA; Haynes v Harwood [1935] 1 KB 146, CA; 
Aldham v United Dairies (London) Ltd [1940] 1 KB 507, [1939] 4 All ER 522, CA. 


51. Inference of negligence. The nature of an accident may be such that the 
mere happening of it is evidence of negligence!. Examples are where a motor 
vehicle without apparent cause leaves the highway? or overturns’, or in fair 
visibility runs into an obstacle*, or is suddenly and violently brought to a 
standstill5, or swerves®, or brushes the branches of an overhanging tree”. Similarly, 
it is prima facie evidence of negligence that a vehicle should collide with a street 
refuge’, or endanger pedestrians on the pavement either by mounting it? or by 
overhanging and sweeping across it'%, A prima facie case of negligence by 
inference from the circumstances is not displaced merely by proof of skidding'* 
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unless the skid is shown to have happened without fault on the part of the 
diver =. : 


For the application of the maxim res ipsa loquitur, see paras. 7-61, post. 

Barkway v South Wales Transport Co Ltd [1950] AC 185, [1950] 1 All ER 392, HL. 

Halliwell v Venables (1930) 99 LJKB 353, CA; Liffen v Watson (1939) 161 LT 351. 

Randall v Tarrant [1955] 1 All ER 600, [1955] 1 WLR 255, CA (stationary vehicle in broad 
daylight); Craig v Glasgow Corpn (1919) 35 TLR 214, HL (man driving cows). A motorist who 
parks his vehicle in such a position and in such circumstances that he ought reasonably to foresee 
that other road users who are not keeping a proper look out might collide with it may be held 
liable in negligence for such a collision: see Chop Seng Heng v Thevannasan s/o Sinnapan [1975] 3 
All ER 572, PC. 

Mars v Glasgow Corpn 1940 SC 202. 

O’Hara v Central SMT Co Ltd 1941 SC 363. 

Radley v London Passenger Transport Board [1942] 1 All ER 433. 

Liffen v Watson (1939) 161 LT 351. 

Barnes UDC v London General Omnibus Co (1908) 100 LT 115, DC; McGowan v Stott (1923) 143 LT 
217, CA; Ellor v Selfridge & Co Ltd (1930) 46 TLR 236. 

10 Isaac Walton & Co Ltd v Vanguard Motor Bus Co Ltd (1908) 25 TLR 13, DC; Laurie v Raglan 
Building Co Ltd [1942] 1 KB 152, [1941] 3 All ER 332, CA. i 

Gibbons v Vanguard Motor Bus Co Ltd (1908) 72 JP sos, DC; Laurie v Raglan Building Co Ltd [1942] 
1 KB 152, [1941] 3 All ER 332, CA; Liffen v Watson (1939) 161 LT 351. In Richley v Faull (Richley, 
Third Party) [1965] 3 All ER 109, [1965] 1 WLR 1454, it was held that a violent and unexplained 
skid was evidence of negligence. 

12 Wing v London General Omnibus Co [1909] 2 KB 652, CA; Parker v London General Omnibus Co 
Ltd (1909) 101 LT 623, CA (driver attempting to avoid pedestrian who stepped into road); Hunter 
v Wright [1938] 2 All ER 621, CA; Browne v De Luxe Car Services [1941] 1 KB 549, [1941] 1 All ER 
383, CA (dangerous condition of granite setts). 
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52. Duty to the public in respect of premises. An occupier of premises! 
adjoining a highway? or other public place? is under an obligation to take 
reasonable care not to injure members of the public, and is liable* if, in 
consequence of failing to exercise such care, a person is injured (1) where the 
occupier knew or ought reasonably to have known? that the premises were in a 
state likely to cause injury to persons passing by either as a result of dangers on the 
surface of the highway? or as a result of objects falling from above”; or (2) where 
the nature of the occupation of the premises or the acts done by persons upon the 
premisesé were such that resultant injury to passers-by on the highway should 
reasonably have been foreseen’. 

If an injury occurs through the unauthorised interference of a third person 
causing what would otherwise be safe to become dangerous, an occupier of 
premises is not hiable!® unless he instigated or ought to have foreseen and provided 
against such interference!!. 


1 As to who is an occupier, see para. 19, ante. 

2 Bolton v Stone [1951] AC 850 at 860, [1951] 1 All ER 1078 at 1082, HL, per Lord Normand. The 
occupier will usually be liable in nuisance if he causes injury to such persons. The question of his 
liability in negligence is material only where the injury is due to some cause not actionable as a 
nuisance, e.g. to say some isolated act not amounting to a continuing state of affairs: Stone v 
Bolton [1950] 1 KB 201 at 205, [1949] 2 All ER 851 at 852, CA, per Singleton LJ, at 208 and at 855 
per Jenkins LJ. As to the liability of a person other than an adjoining occupier for the creation of 
or failure to remove dangers on the highway, see para. 42, ante. 

The duty apparently extends to public places other than highways: see Pickard v Smith (1861) 10 
CBNS 470 at 479 (railway platform); Shiffman v Venerable Order of the Hospital of St John of 
Jerusalem [1936] 1 All ER 557 (public park). The occupier is liable in nuisance to persons who 
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inadvertently and without negligence stray upon his premises from the highway, provided that 
the danger substantially adjoins the highway: see HIGHWAYS, vol. 21, para. 428. The occupier may 
also be answerable to such persons if he is under a particular duty to fence off his land and has 
failed to do so, although there is no general duty to provide or maintain fences : see BOUNDARIES, 
vol. 4, paras. 878 et seq.; HIGHWAYS, vol. 21, para. 429. Persons who stray from the highway 
upon private premises through want of care are trespassers. For their position, see para. 30, ante. 
As to liability in nuisance, see LANDLORD AND TENANT; NUISANCE, para. 315, post. 

Where all reasonable care has been taken to prevent injury being caused by the state of the 
premises, and all reasonably probable events have been foreseen and provided against, the 
occupier is not liable. Thus the occupier of land from which an overhanging tree falls across the 
highway is not liable if an ordinarily prudent landowner would have been unaware of danger: 
Caminer v Northern and London Investment Trust Ltd [1951] AC 88, [1950] 2 All ER 486, HL. As to 
the liability in nuisance of the occupier in such a case, see HIGHWAYS, vol. 21, para. 425. For the 
cases in which the employment of a contractor to do work affects the liability of the owner or 
occupier, see EMPLOYMENT, vol. 16, paras. 757, 760. 

O’Keefe v Edinburgh Corpn 1911 SC 18 (ice on highway formed by defective public fountain). 
Defective cellar plates or insufficiently guarded openings upon the highway will usually amount 
to nuisances (see HIGHWAYS, vol. 21, para. 421; NUISANCE, para. 332, post) but it seems that liability 
exists in negligence also: see Pickard v Smith (1861) 10 CBNS 470 (cellar flap left open); 
Braithwaite v Watson (1889) 5 TLR 331 (insecure cellar plate); Jewson v Gatti (1886) 2 TLR 441, CA 
(insufficient barrier around openings); Stevenson v Edinburgh Magistrates 1934 SC 226 (occupier 
liable in respect of gap in area railings caused by a car accident). 

Kearney v London and Brighton Rly Co (1871) LR6Q B759, Ex Ch (falling brick); Tarry v Ashton (1876) 
1 QBD 314 (falling lamp); Beveridge v Kinnear & Co 1883 21 Sc LR 260 (faultily secured warehouse 
door struck and caused to fall by load descending from above); Palmer v Bateman [1908] 2 IR 393, 
CA (falling guttering); McLoughlin v Warrington Corpn (1910) 75 JP 57, CA (falling stone); 
Williams v McCombie (1913) 48 LJo 241 (falling casement window); Mackie v Dumbartonshire 
County Council (1927) 71 Sol Jo 710, HL (falling tree); Shiffman v Venerable Order of the Hospital of 
St John of Jerusalem [1936] 1 All ER 557 (falling flagpole); Brown v Harrison (1947) 63 TLR 484, CA 
(fall of dying tree); but cf. the cases cited in note 5, supra. In Quinn v Scott [1965] 2 All ER 588 at 
593, [1965] 1 WLR 1004 at 1012 (falling tree), Glyn Jones J said “the safety of the public must take 
precedence over the preservation of the amenities and [I] cannot hold that the [National] Trust’s 
duty to care for the countryside diminishes to any degree the duty not to subject users of this 
highway to unnecessary danger”. See also Bedman v Tottenham Local Board of Health (1887) 4 TLR 
22 (low and dangerous archway leading from highway to private road and held substantially to 
form part of highway); Evans v Edinburgh Corpn [1916] 2 AC 45, HL (no negligence by occupier 
suddenly to open outwards a door on to the highway). Where the fall of an object is the result of 
a dangerous state of affairs as contrasted with an isolated act it will usually amount to a nuisance: 
see HIGHWAYS, vol. 21, para. 425; NUISANCE, para. 336, post. 

Reedie v London and North Western Rly Co (1849) 4 Exch 244 (fall of a stone intended for building 
operations); Byrne v Boadle (1863) 2 H & C 722 (fall of bale of goods); Taylor v Dick 1897 4 SLT 
297 (rifle shots); Walsh v Holst & Co Ltd [1958] 3 All ER 33, [1958] 1 WLR 800, CA (falling brick) ; 
Carmarthenshire County Council v Lewis [1955] AC 549, [1955] 1 All ER 565, HL, where a driver 
was killed swerving to avoid a child running from a playground; Hilder v Associated Portland 
Cement Manufacturers Ltd [1961] 3 All ER 709, [1961] 1 WLR 1434, where a driver was injured by a 
ball kicked from field on which defendants allowed children to play. See also the cases cited in 
note 9, infra. See also Briggs v Oliver (1866) 4 H & C 403 (packing case placed on public 
pavement); Watson v Ellis (1885) 1 TLR 317; De Teyron v Waring (1885) 1 TLR 414 (both cases 
where carpets were placed on the public pavement). As to the failure of an owner or occupier of 
land adjoining a highway to prevent his animals from straying on to the highway, see ANIMALS, 
vol. 2, para. 431. As to the liability of an occupier of land who stores or uses explosives, see 
NUISANCE, paras. 338-341, post. 

McDowall v Great Western Rly Co [1903] 2 KB 331, CA (no liability where trespassing boys 
caused defendant's trucks to run away and cross a highway); Bolton v Stone [1951] AC 850, [1951] 1 
All ER 1078, HL (cricket ball struck from adjoining ground; injury to passer-by not reasonably 
foreseeable); see also Ward v Abraham 1910 SC 299, where it was held not negligent to play 
cricket near neighbour’s premises; and see note $, supra. 

McDowall v Great Western Rly Co [1903] 2 KB 331, CA; Murphy v Smith 1886 23 Sc LR 709 
(occupier not liable for unauthorised forcible interference with sliding door to a yard; the groove 
had become blocked); cf. Beveridge v Kinnear & Co 1883 21 Sc LR 260 (occupier liable where a 
faultily secured door was thrown into the street by being hit with a bale of goods lowered from a 
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third person’s warchouse). As to the effect of intervening acts by third persons, see generally 
DAMAGES, vol. 12, para. 1143. 

Rickards v Lothian [1913] AC 263, PC; Wheeler v' Morris (1915) 84 LJ KB 1435, CA; Braithwaite 
v Watson (1889) 5 TLR 331, where it was held to be negligent to leave a cellar plate unsecured so 
that a third person could move it; and see the cases cited in note 6, supra. If the occupier knew or 
ought to have known of the altered and dangerous condition he may be liable in nuisance. As to 
liability for nuisances created by third persons, see HIGHWAYS, vol. 21, para. 435; NUISANCE, paras. 


365-367, post. 


= 
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(6) NEGLIGENCE IN RELATION TO STATEMENTS 


53. The nature and scope of the duty. A person owes a duty of care not to 
make false statements which result in physical harm to another! or to his 
property?. 

In certain circumstances there is a duty not to make false statements which cause 
economic loss3, In order to be liable for such a false statement the defendant must 
have assumed some responsibility for the advice, opinion or information which he 
has tendered to the plaintiff, and the circumstances must be such that the plaintiff 
could reasonably rely on the defendant’s skill or judgment*. The duty of care will 
then exist if the defendant is, or holds himself out to be, carrying on a business or 
profession which involves the giving of that advice or information®, or if he has a 
financial interest in the transaction on which he gives advice?. A plaintiff who 
suffers financial loss due to the negligent omission of a defendant to inform him of 
some fact may also be able to recover’. 

Where a person is in the position of an arbitrator, with a duty to hold the scales 
evenly between two other parties for the purposes of resolving by the exercise of 
his own judgment a matter that is not agreed between them, he may not be liable 
for a negligent statement made by him which causes loss to either party; however, 
in order to establish immunity from suit it is necessary for the arbitrator to show 
that a formulated dispute between at least two parties had been remitted to him to 
resolve in such a manner that he was called upon to exercise a judicial function and 
the parties had agreed to accept his decision®. 

A barrister is not liable for negligence in respect of his conduct of a cause in 
court’. This immunity extends to pre-trial work where the act is so intimately 
connected with the conduct of the case in court that it can fairly be regarded as a 
preliminary decision affecting the way the case would be conducted when it came 
to a hearing, but it does not extend to advice not to take proceedings!®. A solicitor 
who draws up a will so negligently that a bequest that he has been instructed to 
draft is void is liable in negligence to the beneficiary, even though he did not 
instruct the solicitor!?. 

It remains uncertain whether, if advice is given on a business or professional 
basis or in the course of business activities by someone who does not hold himself 
out as carrying on the business of giving advice in that sphere, a duty of care is 
owed'*. No duty of care arises where the advice is given casually in a social 
context). 


1 De Freville v Dill (1927) 96 LJKB 1056, where a doctor, whose negligent certification of the 
plaintiff as a person of unsound mind led to the plaintiff’s detention in a mental home, was held to 
be liable; Clayton v Woodman & Son (Builders) Ltd [1962] 2 QB 533, [1961] 3 All ER 249, where an 
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architect was liable to a bricklayer for careless statements about how to carry on building work 
which resulted in harm to the bricklayer who relied on those statements; revsd. on another point 
[1962] 2 QB 533, [1962] 2 All ER 33, CA; Sharp v Avery and Kerwood [1938] 4 All ER 85, CA, 
where the defendant cyclist negligently performed his undertaking to guide a vehicle on which 
the plaintiff was a passenger, and the plaintiff was able to recover for the ensuing harm. 
Dutton v Bognor Regis UDC [1972] 1 QB 373, [1972] 1 All ER 462, CA, where a local authority, 
when its building inspector negligently and erroneously certified that a new house complied with 
its byelaws as to foundations, was held liable to a subsequent buyer of the house for the damage 
two years later to the house caused by subsidence; Anns v Merton London Borough Council [1978] 
AC 728, [1977] 2 All ER 492, HL. 

See Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, [1963] 2 All ER 575, HL, which 
overruled Candler v Crane, Christmas & Co [1951] 2 KB 164, [1951] 1 All ER 426, CA. As to 
negligent misrepresentations in relation to contract, see MISREPRESENTATION, vol. 31, paras. 1063, 
1099 et seq. 

Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, [1963] 2 All ER 575, HL, where the 
plaintiff’s asked their bankers to inquire into the financial stability of a company with which they 
were having business dealings. Their bankers made inquiries of the company’s bankers, the 
defendants, who carelessly gave favourable references about the company. Reliance on those 
references caused the plaintiff’s to lose £17,000. An action based on those careless statements failed 
solely because the defendants had expressly disclaimed any responsibility. As to the effect of the 
Unfair Contract Terms Act 1977 on these disclaimers, see para. 67, post. Liability for breach of the 
duty not to make false statements has been imposed in several subsequent cases: e.g. Ministry of 
Housing and Local Government v Sharp [1970] 2 QB 223, [1970] 1 All ER 1009, CA, where the 
defendants negligently carried out their duties relating to the local land charges register by 
omitting a charge from an official certificate of search which they supplied on request; Coats 
Patons (Retail) Ltd v Birmingham Corpn (1971) 69 LGR 356, where the defendants were liable for 
careless answers to the “Inquiries of Local Authority” form applied for by the plaintiff’s; Esso 
Petroleum Co Ltd v Mardon [1976] QB 801, [1976] 2 All ER 5, CA, where a petroleum company 
carelessly advised a prospective tenant of its petrol station about the likely throughput of petrol. 
Mutual Life and Citizens’ Assurance Co Ltd v Evatt [1971] AC 793, [1971] 1 All ER 150, PC. 

W. B. Anderson & Sons Ltd v Rhodes (Liverpool) Ltd [1967] 2 All ER 850; approved in Mutual Life 
and Citizens’ Assurance Co Ltd v Evatt [1971] AC 793, [1971] 1 All ER 150, PC. 

Cherry Ltd v Allied Insurance Brokers [1978] 1 Lloyd’s Rep 274, where an insurance broker was held 
liable for negligently failing to inform his clients that their insurers had cancelled their fire policy; 
Argy Trading Development Co Ltd v Lapid Developments Ltd [1977] 3 AUER 785, [1977] 1 WLR 444, 
where it was held that a lessor owed no duty to a lessee, who had contracted to insure the 
demised premises, to inform him that he had ceased to insure. 

See Sutcliffe v Thackrah [1974] AC 727, [1974] 1 All ER 859, HL, where an architect carelessly 
certified the amount of work done on a building contract; Arenson v Casson, Beckman, Rutley & 
Co [1977] AC 405, [1975] 3 All ER 901, HL, where it was alleged that an auditor of a private 
company who, on request, valued shares in the company in the knowledge that his valuation was 
to determine the price to be paid for them under a contract of sale, made a negligent valuation on 
which the buyer relied. 

Rondel v Worsley [1969] 1 AC 191, [1967] 3 All ER 993, HL. 

See Saif Ali v Sidney Mitchell & Co (a firm) [1980] AC 198, [1978] 3 All ER 1033, HL. 

Ross v Caunters [1979] 3 All ER 580, [1979] 3 WLR 605, where it was left undecided whether the 
liability arose under the rule in M' Alister (or Donoghue) v Stevenson [1932] AC 562, HL, or the rule 
in Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465, [1963] 2 All ER 575, HL. See also 
Midland Bank Trust Co Ltd v Hett, Stubbs and Kemp (a firm) [1979] Ch 384, [1978] 3 All ER $71. 
Mutual Life and Citizens’ Assurance Co Ltd v Evatt [1971] AC 793, [1971] 1 All ER 150, PC, where 
the plaintiff policyholder in the defendant insurance company asked for advice on the financial 
stability of an associated company of it, and it was held that the defendant was not liable for 
any negligent advice given by it because giving such advice was not its business. The minority 
view of the court was that the defendant was liable because there is no requirement that the 
advisor must be an expert in the particular subject matter. This issue cannot be regarded as 
conclusively settled by the majority decision of the Judicial Committee. In Esso Petroleum Co Ltd 
v Mardon [1976] QB 801, [1976] 2 All ER 5, CA, Ormrod LJ agreed with the minority view in 
Mutual Life and Citizens’ Assurance Co Ltd v Evatt, supra, Shaw LJ seemed to agree with it and 
Lord Denning MR found it unnecessary to give his ruling. See also Howard Marine and Dredging 
Co Ltd v A. Ogden E Sons (Excavations) Ltd [1978] QB $74, [1978] 2 All ER 1134, CA, where the 
members of the court disagreed on whether it was reasonable to rely on an unofficial answer on 
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the telephone to a request for factual information relating to a business transaction. See also 
McNally v Welltrade International Ltd [1978] IRLR 490. 
13 Mutual Life and Citizens’ Assurance Co Ltd v Evatt [1971] AC 793, [1971] 1 All ER 150, PC. 


3. CIVIL PROCEEDINGS AND REMEDIES 
(1) THE PROVING OF NEGLIGENCE 


(i) Burden of Proof 


54. Proving negligence. The burden of proof! in an action for damages for 
negligence rests primarily on the plaintiff?, who, to maintain the action, must 
show that he was injured by a negligent act or omission for which the defendant is 
in law responsible?. This involves the proof of some duty owed by the defendant 
to the plaintiff*, some breach of that duty?, and an injury to the plaintiff between 
which and the breach of duty a causal connection must be established”. Therefore, 
it is insufficient for the plaintiff to prove a breach of duty to a third person”, or a 
breach of duty without proving injury®, or to prove injury without proving a 
breach of duty?, or injury which may or may not be caused by a breach of duty?0. 

However, if the plaintiff proves injury resulting from conduct which can be 
reasonably explained only by attributing to the defendant a breach of duty", or 
which points prima facie to a breach of duty on the defendant's part!?, the burden 
of proof is shifted, and it is then for the defendant to show that he has taken all 
reasonable precautions to avoid the act complained of13. 


— 


As to the burden of proof generally, see EVIDENCE, vol. 17, paras. 13—19. 

The plaintiff must similarly prove negligence if, having suffered direct injury, he relies upon 
unintentional trespass: Fowler v Lanning [1959] 1 QB 426, [1959] 1 All ER 290. It is because the 
burden of proving negligence is on the plaintiff that there is no defence of inevitable accident, 
properly so-called, and judgments in actions of negligence no longer contain the expression; in 
such cases the defendant is merely denying the plaintiff’s plea that he was negligent. 

Hammack v White (1862) 11 CBNS 588; Manzoni v Douglas (1880) 6 QBD 145. 

Heaven v Pender (1883) 11 QBD 503 at 507, CA, per Brett MR. 

Toomey v London, Brighton and South Coast Rly Co (1857) 3 CBNS 146; Cornman v Eastern 
Counties Rly Co (1859) 4 H & N 781 at 786; Welfare v London, Brighton and South Coast Rly Co 
(1869) LR 4 QB 693; Cotton v Wood (1860) 8 CBNS 568; and see paras. 10 et seq., ante. Where 
negligence is alleged, the facts to be set out must be those which show a duty to take reasonable 
care and in what respects that duty has been disregarded: Gautret v Egerton (1867) LR 2 CP 371 at 
374; approved in West Rand Central Gold Mining Co v R [1905] 2 KB 391 at 399, DC. For 
examples of the limits to be placed on the particulars of negligence which must be pleaded, see 
Logue v British Thomson-Houston Co Ltd [1956] NI 179. 

6 Robinson v Post Office [1974] 2 All ER 737, [1974] 1 WLR 1176, CA; McGhee v National Coal Board 
[1972] 3 All ER 1008, [1973] 1: WLR 1, HL; Craig v Glasgow Corpn (1919) 35 TLR 214 at 215, HL, 
per Lord Buckmaster; Jones v Great Western Rly Co (1930) 47 TLR 39 at 41, HL, per Lord Haldane 
LC; Hanson v Lancashire and Yorkshire Rly Co (1872) 20 WR 297; Smith v Midland Rly Co (1887) 57 
LT 813; Metropolitan Rly Co v Jackson (1877) 3 App Cas 193, HL; see DAMAGES, vol. 12, paras. 1138 
et seq. 

Hay (or Bourhill) v Young [1943] AC 92, [1942] 2 All ER 396, HL. 

Remorquage a Hélice SA v Bennetts [1911] 1 KB 243; and see paras. 78 et seq., post. 

Lovegrove v London, Brighton and South Coast Rly Co (1864) 16 CBNS 669 at 692, per Willes J. 
Bird v Great Northern Rly Co (1858) 28 LJ Ex 3; Smith v Great Eastern Rly Co (1866) LR 2 CP 4; 
Czech v General Steam Navigation Co (1867) LR 3 CP 14; Bridges v North London Rly Co (1874) LR 
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7 HL 213; Smith v Midland Rly Co (1887) 57 LT 813 (the mere fact that cattle were found to be 
injured when unloaded from defendant’s trucks, where they were sound when loaded, was not 
sufficient to establish negligence, for the injuries might have been due to some other cause, such 
as the restiveness of the cattle); cf. Manchester, Sheffield and Lincolnshire Rly Co v Woodcock (1871) 
25 LT 335; Powell v M’Glynn and Bradlaw [1902] 2 IR 154, CA; Daniel v Metropolitan Rly Co (1868) 
LR 2 CP 216 at 222 (revsd. on another point (1871) LR 5 HL 45); Williams v Great Western Rly Co 
(1874) LR 9 Exch 157. 

11 Czech v General Steam Navigation Co (1867) LR 3 CP 14, disapproving Great Western Rly Co of 
Canada v Fawcett (1863) 1 Moo PCCNS 101; The Glendarroch [1894] P 226, CA. 

12 Simson v London General Omnibus Co (1873) LR 8 CP 390; cf. Skinner v London, Brighton and South 
Coast Rly Co (1850) 5 Exch 787; Williams v Great Western Rly Co (1874) LR 9 Exch 157; and see 
Wakelin v London and South Western Rly Co (1886) 12 App Cas 41, HL; London, Tilbury, and 
Southend Rly Co v Paterson (1913) 29 TLR 413, HL; United Machine Tool Co v Great Western Rly 
Co (1914) 30 TLR 312. 

13 Hunter v Wright [1938] 2 All ER 621, CA, where the defendant proved that her car mounted the 
pavement without any fault of hers; cf. Evans v Bustard & Sons Ltd [1952] 1 Lloyd’s Rep 81, CA, 
where the plaintiff fell through a gap between the defendants’ ship’s rail and gangway, and the 
defendants failed to prove that adequate breast ropes were provided in the gap. The effect of the 
Civil Evidence Act 1968, s. 11, is that proof of a conviction for an offence involving negligence 
casts on the defendant the burden of disproving negligence relating to that incident: Wauchope v 
Mordecai [1970] 1 All ER 417, [1970] 1 WLR 317, CA, where the plaintiff was held to have 
established negligence by proving that the defendant was convicted of having negligently opened 
the door of his car as the plaintiff approached on his bicycle. See also EVIDENCE, vol. 17, para. 190. 
As to the operation of res ipsa loquitur, see paras. $7 et seq., post. 


55. Evidence equally balanced. If the plaintiff only establishes facts which 
are equally consistent with the accident being the result of his own or the 
defendant’s negligence, he cannot succeed'. He cannot recover when the cause of 
the damage is left in doubt or is attributable with equal reason to some cause other 
than the defendant’s negligence?. However, if negligence on the defendant’s part 
which might have caused the injury is established, it may be sufficient for the 
plaintiff to prove facts which show a greater likelihood that the injury was caused 
by the defendant's negligence than his own’. 


1 Wakelin v London and South Western Rly Co (1886) 12 App Cas 41, HL; Craig v Glasgow Corpn 
(1919) 35 TLR 214 at 216, HL; Jones v Great Western Rly Co (1930) 47 TLR 39, HL; cf. Pomfret 
v Lancashire and Yorkshire Rly Co [1903] 2 KB 718, CA; Reynolds v Thomas Tillings Ltd (1903) 19 
TLR 539; Morgan v Sim, The London (1857) 11 Moo PCC 307 at 311; Russell v London and South 
Western Rly Co (1908) 24 TLR 548, CA; Ramage and Ferguson v Forsyth 1890 28 Sc LR 26; 
McKenzie v Chilliwack Corpn [1912] AC 888, PC; Cole v De Trafford (No. 2) [1918] 2 KB 523, CA; 
Mersey Docks and Harbour Board v Procter [1923] AC 253, HL; Moore v R. Fox & Sons [1956] 1 QB 
$96, [1956] 1 All ER 182, CA, explaining The Kite [1933] P 154. Where two vehicles collide in the 
middle of a road their drivers are, in the absence of evidence justifying any other conclusion, to 
be treated as equally to blame: see para. 46, ante. 

2 Muddle v Stride (1840) 9 C & P 380 (if perils of the sea required a higher degree of care to be taken 
than was taken, the plaintiff should succeed). 

3 Fenna v Clare & Co [1895] 1 QB 199; Smith v Midland Rly Co (1887) 57 LT 813, applying Harris 
v Midland Rly Co (1876) 25 WR 63, DC; Williams v Great Western Rly Co (1874) LR 9 Exch 157. 


56. Negligence of the plaintiff. It is for the plaintiff to prove facts from which 
the proper inference is that the injury complained of was the result of the 
defendant’s negligence!. However, it is not necessary for him in the first instance 
to prove that there was no negligence on his part?, unless, from the other facts 
which he proves, the inference that he alone was negligent could as properly be 
drawn’. 
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The burden of proving that he was not negligent himself may, however, be 
subsequently placed on him by the evidence given on behalf of the defendant*. If 
the acts of both parties are negligent and come closely together, the plaintiff must 
prove that the defendant’s act was a direct cause of the injury although not 
necessarily that the defendant had the last opportunity of avoiding it?. If the 
evidence shows that the plaintiff’s negligence was subsequent to that of the 
defendant, the plaintiff can succeed only if he shows that his act did not supersede 
the direct consequences of the defendant’s act so as to prevent its being a cause of 
the injury?. 


1 Bettany v Waine (1885) 1 TLR 588, DC, citing Wakelin v London and South Western Rly Co (1884) 
[1896] 1 QB 189n at 193n, CA, per Bowen LJ. 

2 Wakelin v London and South Western Rly Co (1886) 12 App Cas 41 at 47, HL, per Lord Watson; 
and see Dublin, Wicklow and Wexford Rly Co v Slattery (1878) 3 App Cas 1155, HL. 

3 Wakelin v London and South Western Rly Co (1886) 12 App Cas 41 at 45, HL, per Lord Halsbury 

LC; McKenzie v Chilliwack Corpn [1912] AC 888, PC. 

Wakelin v London and South Western Rly Co (1886) 12 App Cas 41 at 47, HL, per Lord Watson; 

Barry Rly Co v White (1901) 17 TLR 644, HL; Heranger (Owners) v Diamond (Owners) [1939] AC 

94 at 104, HL; Caswell v Powell Duffryn Associated Collieries Ltd [1940] AC 152 at 172, [1939] 3 All 

ER 722 at 735, HL. As to contributory negligence generally, see paras. 68 et seq., post. 

Swadling v Cooper [1931] AC 1, HL; Boy Andrew (Owners) v St Rognvald (Owners) [1948] AC 140, 

[1947] 2 All ER 350, HL; and see paras. 68 et seq., post. 

The Ovingdean Grange [1902] P 208, CA. As’to effective cause, see DAMAGES, vol. 12, para. 1141. 
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(ii) Res Ipsa Loquitur 


57. Inference of defendant’s negligence. Under the doctrine res ipsa loquitur! 
a plaintiff establishes a prima facie case of negligence where (1) it is not possible for 
him to prove precisely what was the relevant act or omission which set in train the 
events leading to the accident, and (2) on the evidence as it stands at the relevant 
time it is more likely than not that the effective cause of the accident was some act 
or omission of the defendant or of someone for whom the defendant is 
responsible, which act or omission constitutes a failure to take proper care for the 
plaintiff’s safety?. There must be reasonable evidence of negligence. However, 
where the thing which causes the accident is shown to be under the management 
of the defendant or his employees, and the accident is such as in the ordinary 
course of things does not happen if those who have the management use proper 
care, it affords reasonable evidence, in the absence of explanation by the 
defendant, that the accident arose from want of care?. 


1 Le. the facts speak for themselves. 

2 Lloyde v West Midlands Gas Board [1971] 2 All ER 1240 at 1246, [1971] 1 WLR 749 at 755, CA, per 
Megaw LJ; Turner v Mansfield Corpn (1975) 119 Sol Jo 629, CA. 

3 Scott v London and St Katherine Docks Co (1865) 3 H & C 596, Ex Ch. The plaintiff cannot rely 
upon an inference of negligence unless he has alleged in the pleadings and proved at the trial the 
facts from which the inference is to be drawn: Esso Petroleum Co Ltd v Southport Corpn [1956] AC 
218, [1955] 3 All ER 864, HL, where the plaintiffs alleged that the grounding of a ship by which 
they were injured was the result of negligent navigation by the master and it was found by the 
trial judge that the ship grounded owing to a fracture of the stern frame which upset her steering 
and not owing to negligent navigation. It was held that it was not open to the plaintiffs on their 
allegations at the trial to contend in the alternative that the very event of the fracture and 
grounding showed the ship to have been unseaworthy. It is not necessary to plead the doctrine; it 
is enough to prove the facts which make it applicable: Bennett v Chemical Construction (Great 
Britain) Ltd [1971] 3 All ER 822, [1971] 1 WLR 1571, CA. 
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58. Absence of explanation. The maxim res ips4 loquitur applies only where 
the causes of the accident are unknown but thé inference of negligence is clear 
from the nature of the accident. If the causes-are sufficiently known the case ceases 
to be one where the facts speak for themselves and the court has to determine 
whether or not, from the known facts, negligence is to be inferred!. 


1 See Barkway v South Wales Transport Co Ltd [1950] AC 185, [1950] 1 All ER 392, HL, where the 
tyre of a bus burst and the bus mounted the pavement and fell down an embankment; res ipsa 
loquitur did not apply because the court had evidence of the circumstances of the accident and 
the negligent system of tyre inspection in the defendant’s garage. See also Bolton v Stone [1951] 
AC 850 at 859, [1951] 1 All ER 1078 at 1081, HL, per Lord Porter; Roe v Minister of Health [1954] 2 
QB 66, [1954] 2 All ER 131, CA; McArthur v Dominion Cartridge Co [1905] AC 72, PC; Farrell 
v Limerick Corpn (1911) 45 ILT 169; Flannery v Waterford and Limerick Rly Co (1877) IR 11 CL 30, 
per Palles CB; Brophy v J. C. Bradfield & Co Ltd [1955] 3 All ER 286, [1955] 1 WLR 1148, CA. A 
plaintiff who is able to present a partial account of how an accident happened is still not precluded 
from relying on res ipsa loquitur for further inferences essential to the winning of his case; the 
partial explanation may make it more obvious that an inference of negligence can be drawn: 
Ballard v North British Rly Co 1923 SC (HL) 43 at 54, per Lord Dunedin. Of course, as in Barkway 
v South Wales Transport Co Ltd, supra, even if res ipsa loquitur is inapplicable because all the 
material facts are proved, those facts may be found to constitute negligence. 


59. Control. In order that the maxim res ipsa loquitur should apply the 
defendant must be in control of the thing which causes the accident!. It is not 
always essential that the defendant be in complete control of all the circumstances, 
provided that the happening of the accident is evidence of negligence on the part 
of the defendant or someone for whom he is responsible?. If the instrumentality is 
in the control of one of several employees of the same employer, and the plaintiff 
cannot point to the particular employee who is in control, the rule may still be 
invoked so as to make the employer vicariously liable’. 


1 Turner v Mansfield Corpn (1975) 119 Sol Jo 629, CA, where the plaintiff driver of the defendant’s 
dust cart was injured when its back raised itself up as he drove it under a bridge. It was held that 
because the plaintiff was in control and yet could furnish no evidence from which negligence by 
the defendants could be inferred, he failed. See also Gee v Metropolitan Rly Co (1873) LR 8 QB 
161, where a few minutes after a train started the door flew open and the plaintiff fell out. It was 
held that there was evidence of negligence by the railway company; cf. Easson v London and North 
Eastern Rly Co [1944] KB 421, [1944] 2 All ER 425, CA, where the plaintiff failed because the doors 
of an express corridor train are not continuously under the railway company’s control. 

2 McGowan v Stott (1923) in (1930) 99 LJKB 357n, where the doctrine was held applicable to 

highway accidents where the defendant was in charge of the vehicle causing the damage. Where 

the apparatus is in the plaintiff’s house, e.g. gas apparatus, the onus is on the plaintiff to show that 
it was improbable that persons other than the defendant could have interfered with it; only then 

can he invoke res ipsa loquitur: Lloyde v West Midlands Gas Board [1971] 2 All ER 1240, [1971] 1 

WLR 749, CA. 

Cassidy v Ministry of Health [1951] 2 KB 343, [1951] 1 All ER 574, CA. If a surgeon is shown to be 

in general command of an operation, and the patient cannot establish whether it was the 

malpractice of the surgeon or one of the theatre staff which inflicted damage on him in the course 
of that operation, it seems that res ipsa loquitur applies in an action of negligence against the 
surgeon: see Mahon v Osborne [1939] 2 KB 14, [1939] 1 All ER 535, CA. If on the other hand, the 
surgeon is not in control of all the relevant stages of treatment, and if the plaintiff cannot prove 
that the act complained of took place at a time when the defendant surgeon was in control, res 
ipsa loquitur cannot be relied on: Morris v Winsbury-White [1937] 4 Al ER 494; cf. Roe v Minister 
of Health [1954] 2 QB 66 at 80, [1954] 2 All ER 131 at 135, CA, per Somervell LJ. In Walsh v Holst 

& Co Ltd [1958] 3 All ER 33, [1958] 1 WLR 800, CA, the doctrine was extended further: when the 

defendant’s duty is so extensive that he is answerable for the negligence of his independent 

contractor, and an accident occurs while the independent contractor is performing the work 
delegated to him, the plaintiff can invoke res ipsa loquitur against both the defendant and his 
independent contractor. 
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60. Occurrences that cannot happen without carelessness. The harm must 
be of such a kind that it does not ordinarily happen if proper care is being taken. 
The courts apply the doctrine of res ipsa loquitur to things falling from buildings‘, 
and to accidents resulting from defective machines, apparatus or vehicles”. It 
applies where motor cars mount the pavement? or where aircraft crash on taking 
off 4. On the other hand, it was held inapplicable where a fire, having been left by a 
lodger in his grate, spread from his room and damaged neighbouring rooms. 
Even though the matter is not one of common experience, where an unexplained 
accident occurs from a thing under the defendant’s control, and medical or other 
expert evidence shows that such accidents would not happen if proper care were 
used, there is at least evidence of negligence for the court®. 


1 Byrne v Boadle (1863) 2 H & C 722 (flour barrel falling from upper window onto plaintiff walking 
on the street below); Kearney v London and Brighton Rly Co (1871) LR 5 QB 411; affd. (1871) LR6 
QB 759. 

2 Ballard v North British Rly Co 1923 SC (HL) 43, (defective coupling on train). 

McGowan v Stott (1923) in (1930) 99 LJK B 357n, CA; Ellor v Selfridge & Co Ltd (1930) 46 TLR 236; 

Laurie v Raglan Building Co Ltd [1942] 1 KB 152, [1941] 3 All ER 332; Watson v Thomas S. Whitney 

& Co Ltd [1966] 1 All ER 122, [1966] 1 WLR 57, CA, where car door handle projecting over a 

pavement caught a pedestrian’s sleeve. 

4 Fosbroke-Hobbes v Airwork Ltd and British-American Air Services Ltd [1937] 1 AILER 108. Of the many 

other cases, see e.g. Chaproniére v Mason (1905) 21 TLR 633, CA (stone in bun); Grant 

v Australian Knitting Mills Ltd [1936] AC 85, PC (excess of sulphites in woollen pants); Skinner 

v London, Brighton and South Coast Rly Co (1850) 5 Exch 787 (trains colliding); Angus v London, 

Tilbury and Southend Rly (1906) 22 TLR 222 (train stopping jerkily); The Valdes (1915) 31 TLR 144 

(ship running down ship at anchor). 

Sochacki v Sas [1947] 1 All ER 344. 

Mahon v Osborne [1939] 2 KB 14, [1939] 1 All ER 535, CA (swabs left in patient’s body after 

operation); Cassidy v Ministry of Health [1951] 2 KB 343, [1951] 1 All ER 574, CA, where it was 

held that there was prima facie evidence of negligence where a man, on leaving hospital after a 

course of radiography treatment to his hand and arm, had four stiff fingers and a useless hand. As 

to where there is a partial explanation of how an accident happened, see para. 58, ante. 
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61. Effect of application of maxim res ipsa loquitur. Where the plaintiff 
successfully alleges res ipsa loquitur its effect is to furnish evidence of negligence 
on which a court is free to find for the plaintiff 1. If the defendant shows how the 
accident happened, and that is consistent with absence of negligence on his part, he 
will displace the effect of the maxim and not be liable?. Proof that there was no 
negligence by him or those for whom he is responsible will also absolve him from 
liability’. Where the defendant does not prove either of those matters it is uncertain 
whether the effect of the maxim is to reverse the burden of proof so that the 
plaintiff is necessarily entitled to succeed, or whether the court must still decide, in 
the light of the strength of the inference of negligence raised by the maxim in 
the particular case and the standard of care called for in the circumstances, whether 
the defendant has sufficiently rebutted the inference of negligence raised by the 
plaintiff *. 


1 Ballard v North British Rly Co 1923 SC (HL) 43 at s4; McGowan v Stott (1923) in (1930) 99 
LJK B 357n; Cole v De Trafford (No. 2) [1918] 2 KB 523 at 528, CA, per Pickford LJ. The cogency 
of the inference of negligence varies from case to case; sometimes, but not always, the 
circumstances may be such that the inference of negligence is irresistible, whereas in others it may 
be less powerful so that a court is free to find for the defendant: Easson v London and North Eastern 
Rly Co [1944] KB 421 at 425, [1944] 2 AN ER 425 at 430, CA, per du Parcq LJ; Turner v Mansfield 
Corpn (1975) 119 Sol Jo 629, CA. Cases such as Moore v R. Fox & Sons Ltd [1956] 1 QB 596, [1956] 1 
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All ER 182, CA, and Ludgate v Lovett [1969] 2 All ER 1275, [1969] 1 WLR 1016, CA, must not be 
taken as deciding that res ipsa loquitur always creates an irrebuttable presumption of negligence 
in the absence of evidence from the defendant. 

2 Colvilles Ltd v Devine [1969] 2 All ER 53, [1969] 1 WLR 475, HL. 

Woods v Duncan [1946] AC 401, [1946] 1 All ER 420n, HL; Walsh v Holst & Co Ltd [1958] 3 All ER 

33, [1958] 1 WLR 800, CA; Swan v Salisbury Construction Co Ltd [1966] 2 All ER 138, [1966] 1 

WLR 204, PC. 

4 Neither of the two latest decisions of the House of Lords has settled the matter: see Henderson v 
Henry E. Jenkins & Sons [1970] AC 282, [1969] 3 All ER 756, HL, and Colvilles Ltd v Devine [1969] 2 
All ER 53, [1969] 1 WLR 475, HL. See also Pearce v Round Oak Steel Works Ltd [1969] 3 All ER 
680, [1969] 1 WLR 595, CA. In Ward v Tesco Stores Ltd [1976] 1 All ER 219, [1976] 1 WLR 810, 
CA, the plaintiff slipped on spilt yoghourt on the defendant’s supermarket floor; even though 
the plaintiff could not show how long it had been on the floor it was for the defendant to prove 
on the balance of probability that the plaintiff would still have slipped even if the defendant had a 
proper system for dealing with spillage. 
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(2) DEFENCES 
(i) Consent; Volenti Non Fit Injuria 


62. Nature of defence. Where a plaintiff relies on the breach of a duty to take 
care owed by the defendant to him it is a good defence that the plaintiff 
consented! to that breach of duty?, or, knowing of it, voluntarily incurred the 
whole risk entailed by it?. In such a case the maxim volenti non fit injuria applies4. 
This defence is to be distinguished from the plea of contributory negligence, for a 
plaintiff may have voluntarily exposed himself to the risk of being injured while 
himself exercising the utmost care for his own safety? and conversely, while 
knowledge of the risk may show contributory negligence it does not prove 
voluntary assumption of risk. 


1 The common duty of care imposed by statute upon occupiers of premises does not extend to risks 

willingly accepted as his by the visitor: see the Occupiers’ Liability Act 1957, s. 2 (5); M’Glone 

v British Railways Board 1966 SC (HL) 1, and para. 24, ante. 

Strictly the plea is a denial of any duty at all and, therefore, of any breach of duty: see Dann 

v Hamilton [1939] 1 KB 509 at 512, [1939] 1 All ER 59 at 60, per Asquith J. 

Thomas v Quartermaine (1887) 18 QBD 685 at 696, CA, per Bowen LJ, approved in Yarmouth 

v France (1887) 19 QBD 647 at 659, DC, per Lindley LJ; and in Smith v Baker & Sons [1891] AC 325 

at 337, HL. It has been said that the question is not whether the injured party consented to run the 

risk of being hurt, but whether he consented to run that risk at his own expense so that he and not 

the party alleged to be negligent should bear the loss in the event of injury; in other words the 

consent that is relevant is not consent to the risk of injury but consent to the lack of reasonable 

care that may produce that risk: Kelly v Farrans Ltd [1954] NI 41 at 45, per Lord Macdermott. 

4 The maxim is “volenti” and not “scienti”, that is, acceptance of the risk as distinct from mere 
knowledge of it. A person may know of a danger and be obliged to incur it: Thrussell v 
Handyside & Co (1888) 20 QBD 359; Thomas v Quartermaine (1887) 18 QBD 685 at 696, CA, per 
Bowen LJ; Membery v Great Western Rly Co (1889) 14 App Cas 179, HL; Baker v James [1921] 2 
KB 674 at 683. 

5 Thomas v Quartermaine (1887) 18 QBD 685 at 697, CA, per Bowen LJ. 

6 Bill v Short Bros and Harland Ltd [1963] NI 1, HL; and see Dawrant v Nutt [1960] 3 All ER 681, 
[1961] 1 WLR 253. As to agreements to exclude or limit liability for negligence, see para. 67, post. 
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63. Application of the defence. In order to establish the defence, the plaintiff 
must be shown not only to have perceived the existence of danger but also to have 
appreciated it fully! and voluntarily accepted the risk?. The question whether the 
plaintiff’s acceptance of the risk was voluntary is generally one of fact, and the 
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answer to it may be inferred from his conduct in the circumstances. The inference 
of acceptance is more readily to be drawn in cases where it is proved that the 
plaintiff knew of the danger and comprehended it?, for example where the danger 
was apparent or proper warning was given of it and where there is nothing to 
show that he was obliged to incur it*, than in cases where he had knowledge that 
there was danger but not full comprehension of its extent®, or where, while taking 
an ordinary and reasonable course, he had no adequate opportunity of electing 
whether he would accept the risk®. Thus a passenger who travels in a car does not 
necessarily accept the risk of negligent driving even though he knows that the 
driver is under the influence of alcohol’ or is a learner®. 

Where the relationship of employer and employee exists the defence of volenti 
non fit injuria is theoretically available? but is unlikely to succeed. If the employee 
was acting under the compulsion of his duty to his employer, acceptance of the 
risk will rarely be inferred!°. Owing to his contract of employment an employee 
is not generally in a position to choose freely between acceptance and rejection of 
the risk, and so the defence does not apply in an action against his employer. 
However, if the action is against any person other than the employer the contract 
of employment is no concern of that person, and the employee is to be regarded in 
law as free to choose, although he is not so in fact!!. 

The maxim volenti non fit injuria will not apply if the act which results in 
injury is done to prevent danger to persons!” or damage to property?3, 


1 Thomas v Quartermaine (1887) 18 QBD 685, CA; Letang v Ottawa Electric Rly Co [1926] AC 725, 
PC; Merrington v Ironbridge Metal Works Ltd [1952] 2 All ER 1101, where the plaintiff fireman was 
aware only of a small fire and not of another, more deep-seated, nearby. Where a notice in a car 
stated that passengers travelled at their own risk the defence applied even though both parties 
thought that it did not affect the liability of the insurers: Bennett v Tugwell [1971] 2 QB 267, [1971] 
2 All ER 248. If a passenger did understand such a notice, the fact that he was a minor would not 
deprive the driver of the defence (Buckpitt v Oakes [1968] 1 All ER 1145), but a young German girl 
who did not understand the notice had not assumed the risk (Geier (formerly Braun) v Kujawa, 
Weston and Warne Bros (Transport) Ltd [1970] 1 Lloyd’s Rep 364). See also para. 64, post. 

2 Williams v Birmingham Battery and Metal Co [1899] 2 QB 338, CA; Cutler v United Dairies (London) 

Ltd [1933] 2 KB 297, CA; Dynen v Leach (1857) 26 LJ Ex 221; Smith v Baker & Sons [1891] AC 325, 

HL. A fireman (Merrington v Ironbridge Metal Works Ltd [1952] 2 All ER 1101) or a watchman 

(D'Urso v Sanson [1939] 4 All ER 26) enters a burning building in the course of his duty and is not 

accepting the risk voluntarily. 

See Thomas v Quartermaine (1887) 18 QBD 685 at 696, CA, per Bowen LJ; Giles v LCC (1903) 2 

LGR 326. However, such knowledge is no more than evidence of assumption of risk (Kelly 

v Farrans Ltd [1954] NI 41 at 47, per Lord MacDermott); and see Baker v James [1921] 2 KB 674 at 

683, per McCardie J. 

Torrance v Ilford UDC (1909) 25 TLR 355, CA, where it was held that a carter had elected to take 

the risk when he saw and had the opportunity of appreciating the danger involved in driving 

over a road which the defendant had covered with a large quantity of granite, yet drove on, with 
the result that his horse was injured; Sylvester v Chapman Ltd (1935) 79 Sol Jo 777, where 1t was 
held that the plaintiff unnecessarily put his hand near the bars of a leopard's cage. 

Smith v Austin Lifts Ltd [1959] 1 All ER 81, [1959] 1 WLR 100, HL. 

Clayards v Dethick and Davis (1848) 12 QB 439 (approved in A. C. Billings & Sons Ltd v Riden 

[1958] AC 240, [1957] 3 All ER 1, HL); Thompson v North Eastern Rly Co (1862) 2 B & S 119; 

Osborne v London and North Western Rly Co (1888) 21 Q B D 220, DC (passenger using dangerous steps 

at a station). See the criticism of freedom to choose as a test in A. C. Billings & Sons Ltd 

v Riden [1958] AC 240 at 256, [1957] 3 All ER 1 at 9, HL, per Lord Reid. 

Dann v Hamilton [1939] 1 KB so, [1939] 1 All ER so, the decision in which was approved in 

Slater v Clay Cross Co Ltd [1956] 2 QB 264 at 270, 271, [1956] 2 All ER 625 at 628, CA, where the 

plaintiff by walking through the tunnel of a light railway accepted the risk of normal running 

of a railway, but not of negligence by the train driver. 

8 Nettleship v Weston [1971] 2 QB 691, [1971] 3 All ER 581, CA. 
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9 Ifthe employment is necessarily dangerous the employee must be prepared to take such risks as 
the employer cannot reasonably eliminate: Clarke v Holmes (1862) 7 H & N 937 at 943, Ex Ch, per 
Cockburn CJ; Watt v Hertfordshire County Council [1954] 2 All ER 368 at 370, 371, [1954] 1 WLR 
835 at 837, 838, CA (fireman); cf. Bowater v Rowley Regis Corpn [1944] KB 476 at 479, 481, [1944] 1 
AU ER 465 at 465, 467, CA (carter’s horse bolting). See also Withers v Perry Chain Co Ltd [1961] 3 
All ER 676, [1961] 1 WLR 1314, CA, where the plaintiff was susceptible, to her and her 
employer’s knowledge, to dermatitis, and her employer found work for her which entailed a 
slight risk of the disease, and the employer was held not liable for her contracting it. In Imperial 
Chemical Industries Ltd v Shatwell [1965] AC 656, [1964] 2 All ER 999, HL, where the claim rested 
on vicarious liability for joint and flagrant disobedience of a safety rule by the plaintiff and his 
wrong-doing fellow employee, and where the fellow employee was not the superior of the 
plaintiff or one whose orders the plaintiff was bound to obey, the employer had available against 
the plaintiff employee the defence of volenti non fit injuria. 

10 Bowater v Rowley Regis Corpn [1944] KB 476, [1944] 1 All ER 465, CA, applied in London Graving 

Dock Co Ltd v Horton [1951] AC 737 at 744, 783, [1951] 2 All ER 1 at 4, 27, 28, HL. 

London Graving Dock Co Ltd v Horton [1951] AC 737 at 755, [1951] 2 All ER 1 at 11, HL; Smith 

v Austin Lifts Ltd [1959] 1 All ER 81 at 94, [1959] 1 WLR 100 at 118, HL. However, in Burnett 

v British Waterways Board [1973] 2 All ER 631, [1973] 1 WLR 700, CA, a lighterman was injured in 

the defendant’s dock having read a notice that he entered it at his own risk and it was held that he 

was not barred by the defence of volenti non fit injuria because he had not agreed to be bound by 
the notice and had no choice in the matter. 

12 Haynes v Harwood [1935] 1 KB 146, CA (approving Brandon v Osborne, Garrett & Co Ltd [1924] 1 
KB 548, and criticising dicta of Scrutton LJ in Cutler v United Dairies (London) Ltd [1933] 2 KB 
297, CA); The Gusty and the Daniel M [1940] P 159 (ship in peril); Morgan v Ayler [1942] 1 ANER 
489 (child on highway); Ward v T. E. Hopkins & Son Ltd [1959] 3 AN ER 225, [1959] 1 WLR 966, 
CA (doctor risking fumes). 

13 D’Urso v Sanson [1939] 4 All ER 26 (fire; employee acting in the course of duty); Steel v Glasgow 
Tron and Steel Co Ltd 1944 SC 237 (runaway railway wagon). 
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64. Passengers in vehicles. The application of the defence of volenti non fit 
injuria is greatly modified where vehicles are being used in circumstances in which 
third party insurance is compulsory. If any other person is carried in or upon the 
vehicle while the user is so using it, any antecedent agreement or understanding 
between them (whether intended to be legally binding or not) is of no effect so far 
as it purports or might be held to negative or restrict any such liability of the user 
to passengers, or to impose any conditions with respect to the enforcement of any 
such liability, and the fact that a person so carried has willingly accepted as his the 
risk of negligence on the part of the user must not be treated as negativing any 
such liability of the usert. 


1 Road Traffic Act 1972, s. 148 (3); and see ROAD TRAFFIC. 


65. Games, sports and entertainments. A person engaged in playing a lawful 
game takes on himself the risks incidental to being a player!, and has no remedy 
by action for injuries received in the course of the game unless they are caused by 
some unfair act or foul play?. If the game is unlawful the fact that the plaintiff has 
consented to the risks may not in itself be a bar to his recovering damages in 
respect of any injury arising out of it?. However, if the injury arises from an act 
done in the direct execution of the illegal common purpose, it seems that the 
plaintiff may be debarred from recovering on the principle that an action which 
arises from an immoral cause cannot be sustained‘. 

A spectator of a lawful sport or entertainment can recover in respect of injury 
resulting from the negligent act of one of the players or the ornission by the 
promoters to guard against accidents which are foreseeable and not inherent in the 
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sport or entertainment5, unless it can be shown that he agreed to take the risk of 
being injured by such negligence®. 


Giles v LCC (1903) 68 JP 10. He does not take on himself additional risks due to the provision of 

unsuitable premises: Gillmore v LCC [1938] 4 All ER 331, CA (slippery floor provided for 

physical training). 

2 Reid v Mitchell 1885 22 ScLR 748. 

3 See Boulter v Clark (1747) Bull NP 16 (there can be no consent to assault in the course of unlawful 
fighting); Matthew v Ollerton (1693) Comb 218; and CRIMINAL LAW, vol. 11, para. 1213; TRESPASS. 

4 See National Coal Board v England [1954] AC 403 at 428, 429, [1954] 1 All ER 546 at 558, HL, per 
Lord Asquith. 

5 Wilks (formerly an infant) v Cheltenham Home Guard Motor Cycle and Light Car Club [1971] 2 ANER 
369, [1971] 1 WLR 668, CA. See also paras. 18 et seq., ante. 

6 Welsh v Canterbury and Paragon Ltd (1894) 10 TLR 478 (acrobatic performance); Cleghorn 

v Oldham (1927) 43 TLR 465 (golf); Hall v Brooklands Auto-Racing Club [1933] 1 KB 205, CA 

(motor racing); Murray v Harringay Arena Ltd [1951] 2 KB 529, [1951] 2 All ER 320, CA (ice 

hockey); Wooldridge v Sumner [1963] 2 QB 43, [1962] 2 All ER 978, CA (horse show). 
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(ii) Other Matters of Defence 


66. Limitation of actions. The general rule is that actions for damages for 
negligence may not be brought after the expiration of six years from the date on 
which the cause of action occurred'!. Where the damages claimed by the plaintiff 
consist of or include damages in respect of personal injuries to the plaintiff or any 
other person, no such action may be brought after the expiration of three years 
from that date?. Personal injuries and damage to property, although they have 
been occasioned by the same wrongful act, are infringements of different rights 
and give rise to distinct causes of action, so that the expiry of time for an action for 
personal injuries is no bar to an action for damage to property?. An action under 
the Fatal Accidents Act 1976 may not be brought if the death occurred when the 
person injured could no longer maintain an action and recover damages in respect 
of the injury*. An action under that Act may not be brought after the expiration 
of three years from the date of death or the date of knowledge? of the person for 
whose benefit the action is brought, whichever is the later®. The court has power to 
override the time-limit for personal injury actions or actions under the Fatal 
Accidents Act 1976’. The general periods of limitation laid down by the Limitation 
Act 1939 do not apply to any action for which a special period® of limitation is 
imposed’. 

In general the period of limitation under the Limitation Act 1939 begins to run 
when the cause of action accrues!®. In negligence actions, since damage is an 
essential part of the cause of action, the period of limitation runs from the date of 
the damage and not of the act which causes the damage'!, but time will usually 
not start to run until the damage was or should have been discovered!?. Similarly, 
in personal injury actions time begins to run from the date of the plaintiff’s 
knowledge! if this date is later than the date on which the cause of action 
acemed'?, 

If on the date when any right of action accrued the person to whom it accrued 
was under a disability**, the action may be brought at any time before the 
expiration of six years (or in certain cases three years! or less!7) from the date 
when the person ceased to be under a disability or died, whichever event first 
occurred, notwithstanding that the period of limitation has expired!?8. 
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1 Limitation Act 1939, s. 2 (1) (a). As to the six-year period generally, see LIMITATION OF ACTIONS, 
vol. 28,- para. 657. p 

Limitation Act 1939, s. 2A (1)-(4); Limitation Act 1975, s. 1. As to time-limits generally in personal 

injury actions, see LIMITATION OF ACTIONS, vol. 28, paras. 691-697. The plaintiff cannot evade the 

three-year rule by relying on a cause of action in trespass instead of negligence: Letang v Cooper 

[1965] 1 QB 232, [1964] 2 All ER 929, CA. 

Brunsden v Humphrey (1884) 14 QBD 141, CA. 

Limitation Act 1939, s. 28 (2); Limitation Act 1975, s. 1; Fatal Accidents Act 1976, s. 6 (1), Sch. 1, 

para. 3 (b). See further LIMITATION OF ACTIONS, vol. 28, para. 693. 

For the application of this provision where there is more than one person for whose benefit an 

action is brought, see LIMITATION OF ACTIONS, vol. 28, para. 693, text and note 7. 

ere Act 1939, s. 2B (3); Limitation Act 1975, s. 1; Fatal Accidents Act 1976, s. 6 (1), Sch. 1, 

para. 3 (b). 

See the Limitation Act 1939, s. 2D (1); Limitation Act 1975, s. 1. See further LIMITATION OF 

ACTIONS, vol. 28, para. 604. 

As to proceedings for which special time-limits are provided, see LIMITATION OF ACTIONS, vol. 

28, para. 610. They include actions against carriers of goods by sea or carriers by railway or 

carriers by air, and actions arising out of collisions between vessels or in respect of salvage 

services. 

Limitation Act 1939, s. 32; Limitation Act 1975, s. 4 (4), Sch. 1, para. 4. See further LIMITATION of 

ACTIONS, vol. 28, para. 620. 
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10 As to the accrual of a cause of action, see generally LIMITATION OF ACTIONS, vol. 28, para. 222. 
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t Backhouse v Bonomi (1861) 9 HL Cas 503; Whitehouse v Fellowes (1861) 10 CBNS 765; Hodsden 
v Harris (1669) 2 Wms Saund (1871 Edn) 150 at 166, note (q); Lloyd v Wigney (1830) 6 Bing 489; 
Wordsworth v Harley (1830) 1 B & Ad 391; Roberts v Read (1812) 16 East 215; Gillon v Boddington 
(1824) Ry & M 161; Howell v Young (1826) 5 B & C 259; and see DAMAGES, vol. 12, paras. 1134 et 
seq. As to the date from which time runs in the case of an action for negligence amounting to a 
breach of a contractual duty, see LIMITATION OF ACTIONS, vol. 28, para. 685. 


12 Anns v Merton London Borough Council [1978] AC 728, [1977] 2 All ER 429, HL, where a council 


I 


inspector approved a building which proved defective, and time was held to run from the date of 
discovery of the defects or when they should have been discovered; approving Sparham-Souter 
v Town and Country Developments (Essex) Ltd [1976] QB 858, [1976] 2 All ER 65, CA, where, three 
years after the council inspector negligently inspected house foundations, cracks appeared 
making the house uninhabitable, and it was held that the damage was not sustained by the 
plaintiff until he discovered or should have discovered defects. A number of cases in which it was 
held that time ran from the damage and not its discovery have been overruled: see Sparham- 
Souter v Town and Country Developments (Essex) Ltd, supra (dictum of Lord Reid in Cartledge v E. 
Jopling & Sons Ltd [1963] AC 758 at 772, [1963] 1 All ER 341 at 343, HL, applied; dicta of Diplock 
LJ in Bagot v Stevens Scanlan & Co Ltd [1966] 1 QB 197 at 203, [1964] 3 All ER 577 at 579, and of 
Lord Denning MR in Dutton v Bognor Regis UDC [1972] 1 QB 373 at 396, [1972] 1 All ER 462 at 
474, CA, disapproved; and Higgins v Arfon Borough Council [1975] 2 All ER 589, [1975] 1 WLR 
524, overruled). Hidden defective building work may constitute concealed fraud which prevents 
time from running: see LIMITATION OF ACTIONS, vol. 28, paras. 916, 919. As to the accrual of cause 
of action for breach of the duty to build dwellings properly, see vol. 28, para. 622, text and note 
14. 

As to the date of a person's knowledge for the purpose of the application of the limitation period 
in personal injury actions, see LIMITATION OF ACTIONS, vol. 28, para. 692. 


Uy 


14 Limitation Act 1939, s. 2A (4) (b); Limitation Act 1975, s. 1. 
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$ Le. was a minor or a person of unsound mind: Limitation Act 1939, s. 31 (2). As to the meaning 
of “disability”, see further LIMITATION OF ACTIONS, vol. 28, para. 867. 

6 Le. in cases of personal injury actions: see the Limitation Act 1939, s. 2A (4); Limitation Act 1975, 
ST 


17 Le. in cases of contribution between joint tortfeasors: see the Limitation Act 1963, s. 4 (1); Civil 
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Liability (Contribution) Act 1978, Sch. 1, para. 6. See further LIMITATION OF ACTIONS, vol. 28, 


para. 696. ee 
Limitation Act 1939, s. 22 (1), (2); Limitation Act 1975, s. 2. See further as to the effect of disability, 


LIMITATION OF ACTIONS, vol. 28, para. 868. 
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67. Agreements to exclude or restrict liability. The Unfair Contract Terms 
Act 1977! applies to liability for negligence, which for this purpose means the 
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breach? of any common law duty to take reasonable care or exercise reasonable 
skill (but not any stricter duty) or of the common duty of care? imposed by the 
Occupiers’ Liability Act 19574. The negligence must arise from things done or to 
be done by a person in the course of a business> (whether his own business or 
another’s) or from the occupation of premises used for business purposes of the 
occupier®. 

A person to whom the Unfair Contract Terms Act 1977 applies cannot by 
reference to any contract term or to a notice’ given to persons generally or to 
particular persons exclude or restrict his liability for death or personal injury” 
resulting from negligence!%. There is one class of transaction where liability for 
any kind of loss or damage (not only death or personal injury) cannot be excluded 
or restricted!!; that is where, in the case of goods of a type ordinarily supplied for 
private use or consumption, loss or damage arises from the goods proving 
defective while in consumer use!? and results from the negligence of a person 
concerned in the manufacture or distribution of the goods*3. In such a case the 
manufacturer or distributor cannot exclude or restrict his liability for the loss or 
damage by reference to any contract term or notice contained in or operating by 
reference to a guarantee!‘ of the goods!5. 

In the case of loss or damage other than death or personal injury, a person to 
whom the Act applies cannot so exclude or restrict'® his liability for negligence 
except insofar as the term or notice satisfies the requirement of reasonableness!’ It 
is for those claiming that a contract term or notice satisfies the requirement of 
reasonableness to show that it does!8, 

The Act does not abolish the defence of volenti non fit injuria!®. It provides that 
where a contract term or notice purports to exclude or restrict liability for 
negligence a person’s agreement to or awareness of it is not of itself to be taken as 
indicating his voluntary acceptance of any risk?°. 

Several other statutes prevent persons from contracting out of liability for 
negligence?!. Even if the validity of a contract term is unaffected by legislation, 
the court still has to construe the contract in order to decide how far it excludes or 
restricts liability in negligence??, 


1 The Unfair Contract Terms Act 1977 came into force on Ist February 1978: s. 31 (1). It does not 
apply to contracts made before that date, but subject to this restriction it applies to liability for 
loss or damage suffered on or after that date: s. 31 (2). 

2 It is immaterial whether the breach was inadvertent or intentional, or whether liability for it 
arises directly or vicariously: ibid., s. 1 (4). 

3 As to the common duty of care, see para. 22, ante. 

4 See the Unfair Contract Terms Act 1977, s. 1 (1), and CONTRACT, vol. 9, para. 366A (Cum. Supp.). 

5 “Business” includes a profession and the activities of any government department or local or 

public authority: ibid., s. 14. 

See ibid., s. 1 (3), and CONTRACT, vol. 9, para. 366A (Cum. Supp.). 

“Notice” includes an announcement, whether or not in writing, and any other communication 

or pretended communication: ibid., s. 14. 

Where the Unfair Contract Terms Act 1977 prevents the exclusion or restriction of any liability it 

also prevents (1) making the liability or its enforcement subject to restrictive or onerous 

conditions (s. 13 (1) (a)); (2) excluding or restricting any right or remedy in respect of the liability, 
or subjecting a person to any prejudice in consequence of his pursuing any such right or remedy 

(s. 13 (1) (b)); and (3) excluding or restricting rules of evidence or procedure (s. 13 (1) (c)). To that 

extent it also prevents excluding or restricting liability by reference to terms and notices which 

exclude or restrict the relevant obligation or duty: s. 13 (1). 

9 ‘Personal injury” includes any disease and any impairment of physical or mental condition: 

ibid., s. 14. 
10 See ibid., s. 2 (1), and CONTRACT, vol. 9, para. 3664 (Cum. Supp.). 
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11 “Goods” has the same meaning as in the Sale of Goods Act 1979 (see s. 61 (1)): Unfair Contract 
Terms Act 1977, s. 14; Interpretation Act 1978, s. 17 (2) (a). 

12 Goods are to be regarded as “in consumer use” when a person is using them, or has them in his 

possession for use, otherwise than exclusively for the purposes of a business: Unfair Contract 

Terms Act 1977, s. $ (2) (a). 

See ibid., s. 5 (1), and CONTRACT, vol. 9, para. 366A (Cum. Supp.). As to the liability in negligence 

of manufacturers and distributors, see paras. 37-41, ante. 

14 Anything in writing is a guarantee if it contains or purports to contain some promise or assurance 
(however worded or presented) that defects will be made good by complete or partial 
replacement, or by repair, monetary compensation or otherwise: ibid., s. 5 (2) (b). 

Is See ibid., s. 5 (1), and CONTRACT, vol. 9, para 366A (Cum. Supp.). 

16 It is uncertain whether there is liability under the rule in Hedley Byrne & Co Ltd v Heller & Partners 
Ltd [1964] AC 465, [1963] 2 All ER 575, HL (see para. 53, ante), where the defendant’s careless 
statement causes the plaintiff economic loss but is accompanied by an unreasonable disclaimer of 
liability. It could be argued that a duty under that rule never arises until the defendant has 
voluntarily entered into a relationship with the plaintiff in which he accepts the responsibility for 
careless statements. 

17 Contract terms are required to be fair and reasonable to be included, having regard to the 
circumstances which were, or ought reasonably to have been, known to or in the contemplation 
of the parties when the contract was made: Unfair Contract Terms Act 1977, s. 11 (1). For a 
notice which is not contractual, the requirement of reasonableness is that it should be fair and 
reasonable to allow reliance on it, having regard to all the circumstances obtaining when the 
liability arose or (but for the notice) would have arisen: s. 11 (3). 

18 See ibid., s. 11 (5), and CONTRACT, vol. 9, para. 366A (Cum. Supp.). 

19 As to the defence of volenti non fit injuria, see paras. 62-65, ante. 

20 See the Unfair Contract Terms Act 1977, s$. 2 (3), and CONTRACT, vol. 9, para. 366A (Cum. Supp.). 

21 The Law Reform (Personal Injuries) Act 1948, s. 1 (3), renders void any agreement excluding or 
limiting an employer’s liability in respect of personal injuries caused to an employee or 
apprentice by the negligence of persons in common employment with him. Statutory restrictions 
also apply to agreements to exclude or limit liability for negligent breaches of contractual duty in 
the case of building societies (see BUILDING SOCIETIES, vol. 4, para. 1597), company officers (see 
COMPANIES, vol. 7, para. 523), solicitors (see the Solicitors Act 1974, s. 60 (5), and SOLICITORS), and 
carriers by air (see CARRIERS, vol. $, para. 397; AVIATION, vol. 2, para. 1317), road (see 
CARRIERS, vol. 5, para. 397) and sea (see the Carriage of Goods by Sea Act 1924, Schedule, art. HI, 
r. 8, and see CARRIERS, vol. 5, para. 397; SHIPPING). 

22 See Alderslade v Hendon Laundry Ltd [1945] KB 189, [1945] 1 All ER 244, CA; White v John 
Warrick & Co Ltd [1953] 2 AlL ER 1021, [1953] 1 WLR 1285, CA; Adler v Dickson [1955] 1 QB 158, 
[1954] 3 All ER 397, CA; J. Spurling Ltd v Bradshaw [1956] 2 All ER 121 at 125, CA. Hone v Benson 
(1978) 248 Estates Gazette 1013. Contracts with third persons are no defence as against the plaintiff 
(Haseldine v C. A. Daw & Son Ltd [1941] 2 KB 343 at 379, [1941] 3 All ER 156 at 185, CA), unless it 
can be said that the contracting party contracted as the plaintiff's agent, as where one person buys 
a ticket for another (Grand Trunk Rly Co of Canada v Robinson [1915] AC 740, PC; Fosbroke- 
Hobbes v Airwork Ltd and British-American Air Services Ltd [1937] 1 All ER 108). See also Lee Cooper 
Ltd v C. H. Jeakins & Sons Ltd [1967] 2 QB 1, [1965] 1 All ER 280, CA; Morris v C. W. Martin & 
Sons Ltd [1966] 1 QB 716, [1965] 2 All ER 725, CA. 


I 


uy 


El 


(3) APPORTIONMENT OF LIABILITY AND DAMAGES 
(i) Contributory Negligence 


68. Effect of contributory negligence. In an action for injuries arising from 
negligence it was a complete defence at common law if the defendant proved 
that the plaintiff, by some negligence on his own part, directly contributed to 
the injury’. However, the Law Reform (Contributory Negligence) Act 1945? 
provides that where any person suffers damage? as the result partly of his own 
fault and partly of the fault of any other person or persons®, a claim in respect of 
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that damage is not to be defeated by reason of the fault of the person suffering the 
damage, but the damages recoverable® in respect thereof are to be reduced to 
such extent as the court’ thinks just and equitable having regard to the claimant’s 
share in the responsibility for the damage®. This provision does not operate to defeat 
any defence arising under a contract? and does not raise the limit of damages 
recoverable where any contract or enactment provides for the limitation of 
liability!°. Where any person dies as the result partly of his own fault and partly of 
the fault of any other person or persons, and accordingly, if an action were 
brought for the benefit of his estate!!, the damages recoverable would be reduced 
under this provision, any damages recoverable in an action brought for the benefit 
of his dependants!? under the Fatal Accidents Act 197613 are reduced to a 
proportionate extent!*, Where, in any case to which that provision applies, one of 
the persons at fault avoids liability to any other such person or his personal 
representative by pleading the Limitation Act 1939 or any other enactment 
limiting time!5, he is not entitled to recover any damages from that other person 
or representative!®. 


1 See Frances (Owners) v Highland Lock (Owners) [1912] AC 312, HL; The Blow Boat [1912] P 217. 

2 The Law Reform (Contributory Negligence) Act 1945 applies to contributory negligence on land 
the principle which the Maritime Conventions Act 1911 applied to collisions at sea. The Act of 
1911 is unaffected: Law Reform (Contributory Negligence) Act 1945, s. 3 (1). 

3 “Damage” includes loss of life and personal injury: ibid., s. 4. Where one of two wrongdoers has 
alone been sued and has therefore been held liable to pay to the plaintiff the whole of the damages 
recoverable by him, that wrongdoer cannot be held to have suffered damage for the purpose of 
s. I (1) so as to entitle him to recover from the other wrongdoer a share of the damages: Drinkwater 
v Kimber [1952] 2 QB 281, [1952] 1 All ER 701, CA. 

4 “Fault” means negligence, breach of statutory duty or other act or omission which gives rise to a 
liability in tort or would, apart from the Law Reform (Contributory Negligence) Act 1945, give 
rise to a defence of contributory negligence: s. 4. Certain statutes provide that damage for which 
a person is liable thereunder is for the purpose of the Law Reform (Contributory Negligence) 
Act 1945 to be treated as resulting from his fault: see e.g. the Animals Act 1971, s. 10, the 
Merchant Shipping (Oil Pollution) Act 1971, s. 1 (5), and the Control of Pollution Act 1974, 
s. 88 (4). It is not finally settled that the Law Reform (Contributory Negligence) Act 1945 permits 
reduction of damages in actions based on contract. In Quinn v Burch Bros (Builders) Ltd [1966] 2 
QB 370, [1965] 3 All ER 801 (affd. on other grounds [1966] 2 QB at 381, [1966] 2 All ER 283, CA), 
Paull J held that the Act applied, not to a mere negligent breach of contract, but only where the 
defendant violated a contractual duty to take care. In Sole v W. J. Hallt Ltd [1973] QB 574, [1973] 1 
All ER 1032, following Quinn v Burch Bros (Builders) Ltd, supra, it was held that contributory 
negligence barred altogether a claim in contract under the Occupiers’ Liability Act 1957, s. $ (1), 
but not a claim in tort under s. 2 (1). In Sayers v Harlow UDC [1958] 2 All ER 342, [1958] 1 WLR 
623, CA, it was held that, where the plaintiff sued in both contract and negligence, contributory 
negligence was a defence to either cause of action. This case was applied in De Meza and Stuart 
v Apple, Van Straton, Shena and Stone [1974] 1 Lloyd’s Rep 508 (aftd. on other grounds [1975] 1 
Lloyd’s Rep 498, CA), where damages were reduced for breach of contract on account of the 
plaintiff’s failure to notice the defendant’s error. 

5 As to actions between joint tortfeasors, see para. 77, post. 

6 The court must find and record the total damages which would have been recoverable if the 
claimant had not been at fault: Law Reform (Contributory Negligence) Act 1945, s. 1 (2). Where 
any case to which s. 1 (1) applies is tried with a jury, the jury must determine the total damages 
which would have been recoverable if the claimant had not been at fault and the extent to which 
those damages are to be reduced: s. 1 (6). A county court has no power to assess total damages 
beyond the limit of the court's jurisdiction even though, by reason of the plaintiff’s fault, the 
damages actually recoverable are within the limit: Kelly v Stockport Corpn [1949] 1 All ER 893, 
CA, doubted and not followed in Artt v W. G. and T. Greer [1954] NI 112. 

7 “Court” means, in relation to any claim, the court or arbitrator by or before whom the claim falls 
to be determined: Law Reform (Contributory Negligence) Act 1945, $. 4. 

8 Ibid., s. 1 (1). The Act binds the Crown in cases in which the Crown is liable in tort: Crown 
Proceedings Act 1947, s. 4 (3). The defence of contributory negligence must be specifically 
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pleaded: Fookes v Slaytor [1978] 1 WLR 1293, CA. The provisions of the Law Reform 
(Contributory Negligence) Act 1945 govern the manner in which a court may exonerate an air 
carrier wholly or partly from his negligence liability under Convention for the Unification of 
Certain Rules relating to International Carriage by Air (“The Warsaw Convention”) (Warsaw, 
12th October 1929; TS 11 (1933); Cmd. 4284): see the Carriage by Air Act 1961, s. 6, Sch. 1, art. 
21, and AVIATION, vol. 2, para. 1389. 

9 As to other statutory restrictions on contracts limiting negligence liability, see para. 67, ante. 

10 Law Reform (Contributory Negligence) Act 1945, s. 1 (1) proviso. 

11 Le. under the Law Reform (Miscellaneous Provisions) Act 1934, s. I (1): see EXECUTORS, vol. 17, 
paras. 1536 et seq. 

12 As to the persons for whose benefit an action can be brought under the Fatal Accidents Act 1976, 
see para. 16, ante. 

13 See para. 14, ante. 

14 Fatal Accidents Act 1976, s. $. 

15 See LIMITATION OF ACTIONS, vol. 28, paras. 609. 

16 Law Reform (Contributory Negligence) Act 1945, s. 1 (5); Civil Liability (Contribution) Act 
1978, s. 9 (2), Sch. 2. As to the entitlement of a person liable in respect of any damage suffered by 
another person to recover contribution from any other person liable in respect of the same 
damage, see para. 77, post. 


69. The negligence must be contributory. In order to establish contributory 
negligence the defendant has to prove that the plaintiff’s negligence was a cause of 
the harm! which he has suffered in consequence of the defendant’s negligence?. 
The question is not who had the last opportunity of avoiding the mischief but 
whose act caused the harm?. The question must be dealt with broadly and upon 
commonsense principles. Where a clear line can be drawn, the subsequent 
negligence is the only one to be considered; however, there are cases in which the 
two acts come so closely together, and the second act of negligence is so much 
mixed up with the state of things brought about by the first act, that the person 
secondly negligent might invoke the prior negligence as being part of the cause of 
the damage so as to make it a case of apportionment*. The test is whether the 
plaintiff in the ordinary plain commonsense of the business contributed to the 
damage’. 


1 A person may be guilty of contributory negligence even though his conduct in no way 
contributed to the accident itself if his act or omission contributed to the nature or extent of his 
injuries: O’Connell v Jackson [1972] 1 QB 270, [1971] 3 All ER 129, CA (failure of motor cyclist to 
wear crash helmet); Froom v Butcher [1976] QB 286, [1975] 3 All ER 520, CA (failure to wear a 
safety belt). However, the harm sustained by the plaintiff must belong to that general class of 
perils to which the plaintiff was exposed by his negligence: see Jones v Livox Quarries Ltd [1952] 2 
QB 608, CA, where the plaintiff negligently rode on the back of a traxcavator vehicle and was 
injured when another vehicle ran into the rear of the traxcavator, this was held to be 
contributory negligence, but would not have been if while so riding he had been hit by a shot 
fired by a negligent sportsman, for the plaintiff ’s carelessness did not expose him to greater risk of 
such an accident. 

“The abolition of the rule that any contributory negligence, however small, on the part of a 
plaintiff defeated his claim, has no effect on causation” : Stapley v Gypsum Mines Ltd [1953] AC 

663 at 677, [1953] 2 All ER 478 at 483, HL, per Lord Porter; cf. Imperial Chemical Industries Ltd 
v Shatwell [1965] AC 656 at 677, [1964] 2 All ER 999 at 1006, 1007, HL, per Lord Radcliffe; Caswell 
v Powell Duffryn Associated Collieries Ltd [1940] AC 152 at 165, [1939] 3 All ER 722 at 730, HL, per 
Lord Atkin: “I find it impossible to divorce any theory of contributory negligence from the 
concept of causation”. 

Boy Andrew (Owners) v St Rognvald (Owners) [1948] AC 140 at 149, [1947] 2 All ER 350 at 353, 354, 
HL, per Viscount Simon. Since this case, the doctrine of “last opportunity”, first formulated in 
Davies v Mann (1842) 10 M & W 546 and approved in Radley v London and North Western Rly Co 
(1876) 1 App Cas 754, HL, has no place as a test of causation and is obsolete: Davies v Swan Motor 
Co (Swansea) Ltd [1949] 2 K B 291 at 321, 322, [1949] 1 All ER 620 at 629, 630, CA, per Denning LJ; 

Jones v Livox Quarries Ltd [1952] 2 QB 608 at 615, CA, per Denning LJ. 
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4 See Admiralty Comrs v SS Volute (Owners) [1922] 1 AC 129 at 144, HL, per Viscount Birkenhead; 
Swadling v Cooper [1931] AC 1, HL; Henley v Cameron [1949] LJR 989, CA, where the defendant 
left his car unlit on the highway at night, and*the plaintiff’s husband, riding a motor cycle, 
collided with it and was killed, and was held contributorily negligent; Jones v Livox Quarries Ltd 
[1952] 2 QB 608 at 616, CA, per Denning LJ; Marvin Sigurdson v British Colombia Electric Rly Co 
Ltd [1953] AC 291 at 299, PC; Harvey v Road Haulage Executive [1952] 1 KB 120, CA; Rouse 
v Squires [1973] QB 880, [1973] 2 All ER 903, CA. Since the Law Reform (Contributory 
Negligence) Act 1945 made apportionment possible the courts have not striven so hard to find 
that the plaintiff’s negligence played no part in the ensuing accident: see Stapley v Gypsum Mines 
Ltd [1953] AC 663 at 667, [1953] 2 All ER 478 at 483, HL, per Lord Porter. In Radburn v Kemp 
[1971] 3 AN ER 249, [1971] 1 WLR 1502, CA, the plaintiff cyclist negligently failed to stop before 
the car driven by defendant collided with him; it was held that there was no contributory 
negligence because the defendant failed to prove that the plaintiff would have avoided the 
collision had he stopped when he should first have seen the defendant’s car. 

s Admiralty Comrs v SS Volute (Owners) [1922] 1 AC 129 at 145, HL, per Viscount Birkenhead. 


70. Contributory negligence not dependent on the duty of care. The 
existence of contributory negligence does not depend on any duty owed by the 
plaintiff to the defendant! and all that is necessary to establish a plea of 
contributory negligence is for the defendant to prove that the plaintiff did not in 
his own interest take reasonable care of himself and contributed by this want of 
care to his own injury’. 


1 In the expression “contributory negligence” the word “negligence” thus bears a different 
meaning from negligence as an actionable wrong, where the existence of a duty owed to another 
person is essential. This is not to say that in all cases a plaintiff who is guilty of contributory 
negligence owes to the defendant no duty to act carefully. For example, when a pedestrian steps 
carelessly into the roadway he is both guilty of contributory negligence and in breach of a duty 
of care to approaching traffic (Nance v British Columbia Electric Rly Co Ltd [1951] AC 601 at 611, 
[1951] 2 All ER 448 at 451, PC); and see Williams v Richards (1852) 3 Car & Kir 81 at 82; Davies 
v Swan Motor Co (Swansea) Ltd [1949] 2 KB 291, [1949] 1 All ER 620, CA. 

2 Nance v British Columbia Electric Rly Co Ltd [1951] AC 601 at 611, [1951] 2 All ER 448 at 451, PC. 


71. Standard of care in contributory negligence. The standard of care in 
contributory negligence is what is reasonable in the circumstances, and this usually 
corresponds to the standard of care in negligence!. The standard of care depends 
upon foreseeability. Just as actionable negligence requires the foreseeability of 
harm to others, so contributory negligence requires the foreseeability of harm to 
oneself. A person is guilty of contributory negligence if he ought reasonably to 
have foreseen that, if he did not act as a reasonably prudent person, he might hurt 
himself?. A plaintiff must take into account the possibility of others being careless?. 
As with negligence, the standard of care is objective in that the plaintiff is assumed 
to be of normal intelligence and skill in the circumstances‘. To this rule there is 
one clear exception, that is children, who are required only to show that degree of 
care reasonable in a child of their age?. It may be that physical disabilities such as 
defective hearing or eyesight of an old person may also be taken into account®. 


1 A. C. Billings & Sons Ltd v Riden [1958] AC 240, [1957] 3 All ER 1, HL. 

2 See Samways v Westgate Engineers (1962) 106 Sol Jo 937, CA, where a dustman cut by glass 
protruding from a carton put out for refuse by the defendants was contributorily negligent in not 
wearing gloves provided by his employers. The burden of proving contributory negligence is on 
the defendant: Wakelin v London and South Western Rly Co (1886) 12 App Cas 41, HL; Heranger SS 
(Owners) v SS Diamond (Owners) [1939] AC 94, HL. 

3 Jones v Livox Quarries Ltd [1953] 2 QB 608 at 615, CA, per Denning LJ; Grant v Sun Shipping Co 
Ltd [1948] AC 549 at 567, [1948] 2 All ER 238 at 247, HL, per Lord du Parcq. 
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4 Baxter v Woolcombers (1963) 107 Sol Jo 553, CA, where the plaintiff workman’s contributory 
negligence lay in not complying with instructions; the court refused to take account of his 
known low intelligence. 

Gough v Thorne [1966] 3 All ER 398, [1966] 1 WLR 1387, CA; Jones v Lawrence [1969] 3 All ER 267 

(no contributory negligence by a child aged seven showing care reasonable for his age); Yachuk 

v Oliver Blais Co Ltd [1949] AC 386, [1949] 2 All ER 150, PC (child aged nine not contributorily 

negligent in meddling with gasoline can which he had bought ostensibly for his mother’s car). 

The decisions before 1945 are not reliable pointers now because in many cases judges denied 

contributory negligence and awarded damages to the child, where today they would apportion 

responsibility. 

6 See Daly v Liverpool Corpn [1939] 2 All ER 142, where it was held to be relevant that a pedestrian 
injured when crossing a road was sixty-seven years old. However, an authoritative post-1945 
English decision is lacking. The standard of care which a defendant has to show towards a 
plaintiff of known disability e.g. blindness, is higher in appropriate circumstances: see Haley 
v London Electricity Board [1965] AC 778, [1964] 3 All ER 185, HL, and para. 11, ante. 


La 


72. Dilemma produced by negligence. If the negligence of the defendant puts 
the plaintiff in a position of imminent personal danger then conduct by the 
plaintiff which in fact operates to cause harm to him, but which is nevertheless 
reasonable in the agony of the moment, does not amount to contributory 
negligence’. 


1 Jones v Boyce (1816) 1 Stark 493, where owing to a defective rein the horses in a coach became 
ungovernable while going down a hill and ran into some piles, and the plaintiff chose to jump off 
the coach rather than run the risk of being overturned. It was held that he could recover damages. 
See also Brandon v Osborne, Garrett & Co Ltd [1924] 1 KB 548; Chaplin v Hawes (1828) 3 C & P 554, 
followed in Turley v Thomas (1837) 8 C & P 103; Stoomvaart Maatschappy Nederland v Peninsular 
and Oriental Steam Navigation Co (1880) 5 App Cas 876, HL; Wallace v Bergius 1915 SC 205. 


73. Knowledge by the plaintiff. Knowledge by the plaintiff of an existing 
danger or of the defendant’s negligence may be an important element in 
determining whether or not he has been guilty of contributory negligence!. The 
question is not whether the plaintiff realised the danger but whether the facts 
which he knew would have caused a reasonable person in his position to realise the 
danger?. It is a question of fact in each case whether the knowledge of the plaintiff 
in the particular circumstances made it so unreasonable for him to do what he did 
as to constitute contributory negligence. The knowledge which a plaintiff has of 
the dangers of railways or places where the public has rights of access and of the 
precautions taken in respect of such dangers, may tend either to establish or to 
refute contributory negligence. On the one hand, the plaintiff must act reasonably 
with regard to the dangers which he knows, or ought to know, exist*, and to any 
regulations or other precautions imposed for the purpose of avoiding them”. On 
the other hand, he is entitled to rely on reasonable care and proper precautions 
being taken®, and, in places to which the public has access, he is entitled to assume 
the existence of such protection as the public has through custom become justified 
in expecting’. 


1 A.C. Billings & Sons Ltd v Riden [1958] AC 240, [1957] 3 AHER 1, HL, where the plaintiff, finding 
that her way had negligently been blocked by the defendants, attempted to use another route 
which she knew and which a reasonable person with that knowledge would have realised to be 
dangerous, and it was held that the plaintiff and the defendants were equally at fault; approving 
Clayards v Dethick and Davis (1848) 12 QB 439. 

2 A.C. Billings E Sons Ltd v Riden [1958] AC 240 at 255, [1957] 3 All ER 1 at 8, HL (a reasonable 
person does not for this purpose mean a paragon of circumspection). 
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E.g. Smith v Baker & Sons [1891] AC 325, HL; Osborne v London and North Western Rly Co (1888) 
21 QBD 220, where knowledge of the dangerous condition of steps in a railway station and 
careful user of them when an alternative route was possible was held not to be contributory 
negligence; Stuart v Evans (1883) 49 LT 138; Thompson v North Eastern Rly Co (1862) 2 B & S 106 at 
119; Thomas v Quartermaine (1887) 18 QBD 685, CA; Williams v Birmingham Battery and Metal Co 
[1899] 2 QB 338 at 345, CA; Grant v Drysdale 1883 20 Sc LR 744; Smerkinich v Newport Corpn 
(1912) 76 JP 454; Clifford v Charles H. Challen & Son Ltd [1951] 1 KB 49s, [1951] 1 All ER 72, CA; 
Bill v Short Bros & Harland Ltd [1963] NI 1, HL. 

Manning v London and North Western Rly Co (1907) 23 TLR 222, CA (evidence admitted of 
platforms of equal depth at other stations); Goldberg v Glasgow and South Western Rly Co 1907 SC 
1035 (passengers injured by starting of train); Ketch Frances (Owners) v Highland Loch (Owners) 
[1912] AC 312, HL (ketch injured by lying near launching place after warning). 

Benson v Furness Rly Co (1903) 88 LT 268, DC; Drury v North Eastern Rly Co [1901] 2 KB 322, DC 
(injury caused by shutting carriage door). Non-compliance with regulations which are habitually 
disregarded is not necessarily sufficient to establish contributory negligence: Dublin, Wicklow and 
Wexford Rly Co v Slattery (1878) 3 App Cas 1155, HL. 

Davey v London and South Western Rly Co (1883) 12 QBD 70, CA; R. and W. Paul Ltd v Great 
Eastern Rly Co (1920) 36 TLR 344; Curtin v Great Southern and Western Rly Co of Ireland ((1887) 22 
LR Ir 219 (Ir. CA); M’Donnell v Great Southern and Western Rly Co of Ireland (1888) 24 LR Ir 369, 
CA; Falkiner v Great Southern and Western Rly Co of Ireland (1871) IR 5 CL 213. 

Smith v South Eastern Rly Co [1896] 1 QB 178, CA; Dublin, Wicklow and Wexford Rly Co v 
Slattery (1878) 3 App Cas 1155, HL; Rosenbaum v Metropolitan Water Board (1910) 26 TLR 510 
(where a new trial was ordered on the question of danger: (1910) 27 TLR 103, CA); Mercer 
v South Eastern and Chatham Rly Co’s Managing Committee [1922] 2 KB $49, where the 
defendants regularly locked the crossing gaté when a train was due, and the plaintiff relying 
on this was hurt because they omitted to do so on a train’s approach. 

Conduct which has been held to constitute contributory negligence includes standing at the 
open door of a carriage while a train was slowing down and coming into the station (Folkes 
v North London Rly Co (1892) 8 TLR 269), attempting to get into a train while it was in motion, 
although it may have been started while the passenger was opening the door (Avis v Great Eastern 
Rly Co (1892) 8 TLR 693, CA), and getting out of a train at a station without first ascertaining 
whether it was alongside the platform (Sharpe v Southern Rly Co [1925] 2 KB 311, CA). However, 
it is not necessarily contributory negligence to lean against a carriage door (Gee v Metropolitan 
Rly Co (1873) LR 8 QB 161, Ex Ch, cited with approval in Grant v Sun Shipping Co Ltd [1948] AC 
$49 at 567, [1948] 2 All ER 238 at 247, HL). 


74. Doctrine of identification. The defendant may plead the contributory 
negligence of an employee of the plaintiff where the employee is acting in the 
course of his employment!. On the other hand, the contributory negligence of an 
independent contractor is not imputed to the principal?, and that of a driver is not 
imputed to a passenger’, nor is that of a spouse imputed to the wife or husband‘. 
When a child is accompanied by an adult the contributory negligence of the adult 
is not imputed to the child’. 
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Carberry v Davies [1968] 2 All ER 817, [1968] 1 WLR 1103, CA. In Dawrant v Nutt [1960] 3 AU ER 
681, [1961] 1 WLR 253, a passenger riding in a motor-cycle combination whose front lights were 
(to her knowledge) out of order was held liable for contributory negligence as against another 
driver who negligently collided with the motor-cycle. 

Burrows v March Gas and Coke Co (1872) LR 7 Exch 96, Exch Ch. 

E Bernina (1888) 13 App Cas 1, HL, where the same principle was held to apply in the case of 
ships. 

Mallett v Dunn [1949] 2 KB 180, [1949] 1 All ER 973; Berrill v Road Haulage Executive [1952] 2 
Lloyd’s Rep 490, where a wife was driving her husband’s car not as his employee or agent, and it 
was held that her contributory negligence did not prevent her husband recovering in full for 
damage to the car. This case, and France v Parkinson [1954] 1 All ER 739, [1954] 1 WLR 581, CA, 
also decided that the contributory negligence of a bailee is not imputed to a bailor. See also 
Lampert v Eastern National Omnibus Co Ltd [1954] 2 All ER 719n, [1954] 1 WLR 1047. 

Oliver v Birmingham and Midland Motor Omnibus Co Ltd [1933] 1 KB 35. 
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75. Traffic cases. In a very large number of claims arising out of road accidents 
issues Of contributory negligence arise. Although the question is essentially 
whether the plaintiff has taken reasonable care for his own safety in the 
circumstances, certain principles have emerged. It may be contributory negligence 
for an ordinary car passenger not to wear a seat belt!, and for a motor cyclist not 
to wear a crash helmet?. There is no rule of law that a motorist who collides with 
an unlit vehicle on a highway at night must be contributorily negligent; all 
depends on the circumstances. A driver must approach a pedestrian crossing 
prepared for ill-advised actions on the part of pedestrians*, but there is no rule of 
law that a driver who collides with a pedestrian on a crossing is precluded from 
alleging contributory negligence by the pedestrian5. A driver who crosses a 
junction controlled by lights is negligent if he enters the crossing against the lights, 
but there is no rule of law that a motorist who enters with the lights in his favour 
cannot be guilty of contributory negligencef. 


1 Froom v Butcher [1976] QB 286, [1975] 3 All ER 520, CA. This rule does not apply where the driver 
does not mention the belt to someone who is unaccustomed to it (Geier (formerly Braun) 
v Kajawa, Weston and Warne Bros (Transport) Ltd [1970] 1 Lloyd’s Rep 365), nor where the plaintiff 
has a phobia about wearing a belt (Condon v Condon [1978] RTR 483). It is not contributory 
negligence not to fit or wear a belt in a vehicle not required by law to be fitted with a belt: 
Hoadley v Dartford District Council [1979] RTR 359, CA. For the responsibility of a drunken 
passenger with a drunken driver, see Owens v Brimmell [1977] QB 859, [1976] 3 All ER 76s. 
O'Connell v Jackson [1972] 1 QB 270, [1971] 3 All ER 129, CA. 

Tidy v Battman [1934] 1 KB 319. To park a lorry with lights on on the wrong side of the road has 

been held to be contributory negligence: Chisman v Electromation (Export) Ltd (1969) 6 KIR 456, 

CA. See also Thompson v Spedding [1973] RTR 312, CA, which decided that where the defendant 

runs his car into the rear of the plaintiffs car he may still prove contributory negligence; and 

Chop Seng Heng v Thevannasan s/o Sinnapan [1975] 3 All ER 572, PC. 

London Passenger Transport Board v Upson [1949] AC 155, [1949] 1 All ER 60, HL. 

At first some thought that Bailey v Geddes [1938] 1 KB 156, [1937] 3 All ER 671, CA, did lay down 

such a rule, but many subsequent cases, e.g. Knight v Sampson [1938] 3 All ER 309, Chisholm 

v London Passenger Transport Board [1939] 1 KB 426, Clifford v Drymond (1975) 120 Sol Jo 149, CA, 

show that in the particular circumstances contributory negligence by such a pedestrian may be 

established. In Barry v MacDonald (1966) 110 Sol Jo 56, a pedestrian stepped off the kerb without 
looking and killed a cyclist and it was held that the pedestrian was liable and there was no 

contributory negligence by the cyclist. See also Kerley v Downes [1973] RTR 188, CA, where a 

pedestrian was knocked down while walking on a country road in the same direction as the 

traffic and was held not contributorily negligent even though he violates the Highway 

Code: Powell v Phillips [1972] 3 All ER 864, CA). Where a vehicle’s door handle projected over 

the pavement and caught the sleeve of a pedestrian it was held to be no defence for the driver 

that the pedestrian was near the edge of the pavement: Watson v Thomas S. Whitney & Co Ltd 

[1966] 1 All ER 122, [1966] 1 WLR 57, CA. 

6 Joseph Eva Ltd v Reeves [1938] 2 KB 393, [1938] 2 All ER 115, CA; Radburn v Kemp [1971] 3 AILER 
249, [1971] 1 WLR 1502, CA. In Frank v Cox (1967) 111 Sol Jo 670, CA, the defendant passed 
traffic lights at green, then turned right and knocked down a pedestrian who had the lights in his 
favour, and it was held that the pedestrian was not contributorily negligent, for he had no duty to 
safeguard himself against such monstrous driving. A motorist on a major road who collides with 
a motorist emerging from a side road may be guilty of contributory negligence: Button v Fenner 


(1967) 117 NLJ 213. 
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76. Apportionment. In a case of contributory negligence the damages 
recoverable by the plaintiff are to be reduced to such extent as the court thinks just 
and equitable having regard to the claimant’s share in the responsibility for the 
damage’. The court has regard both to the blameworthiness of each party and the 
relative importance of the acts in causing the damage (often called causative 
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potency)?. An appellate court will be very reluctant to interfere with the 
apportionment of blame or damages by the trial judge”, but it will do so if the trial 
judge has erred in principle, misapprehended the facts or made a clearly erroneous 
apportionment*. A partially successful plaintiff is entitled to full costs on the usual 
rule that costs follow the event?. 


1 Law Reform (Contributory Negligence) Act 1945, s. 1 (1). The equivalent provision in the 
Maritime Conventions Act 1911 is that the liability to make good the damage or loss is to be in 
proportion to the degree in which each vessel was in fault: s. 1 (1). If the plaintiff’s negligence 
contributes within the meaning of the Law Reform (Contributory Negligence) Act 1945, the 
court is obliged to reduce the damages by some amount: Boothman v British Northrop Ltd (1972) 13 
KIR 112, CA. Where the contributory negligence consists of not wearing a seat belt in a motor 
vehicle, the damages should be reduced by 25 per cent if the injuries would have been prevented 
altogether by wearing a belt, but only by 15 per cent if the injuries would nevertheless have 
occurred but would have been less severe: Froom v Butcher [1976] QB 286, [1975] 3 All ER 520, 
CA. 

2 Davies v Swan Motor Co (Swansea) Ltd [1949] 2 KB 291, [1949] 1 All ER 620, CA; Stapley 
v Gypsum Mines Ltd [1953] AC 663 at 682, [1953] 2 All ER 478 at 486, HL, per Lord Reid. For the 
complexities of apportionment where, after the original accident for which both are to blame, a 
subsequent accident occurs, in consequence of the original accident, to one of the parties and in 
which both are to blame, see The Calliope [1970] P 172, [1970] 1 All ER 624. 

3 The MacGregor [1943] AC 197, [1943] 1 All ER 33, HL; Ramoo son of Erulapan v Gan Soo Swee 
[1971] 3 All ER 320, [1971] 1 WLR 1014, PC. 

4 Quintas v National Smelting Co Ltd [1961] 1 All ER 630, [1961] 1 WLR 401 CA; Kerry v Carter 

[1969] 3 All ER 723, [1969] 1 WLR 1372, CA. 

William A. Jay & Sons v J. S. Veevers Ltd [1946] 1 All ER 646. Where the plaintiff and the defendant 

claim against each other and both are found negligent the award of costs is discretionary: Smith 

v W. H. Smith & Sons Ltd [1952] 1 All ER 528, CA. 


in 


(ii) Joint Tortfeasors 


77. Joint tortfeasors. A defendant cannot excuse himself for the consequences of 
his misconduct by proving that the negligence of a third person contributed to the 
plaintiff’s injury’. Where a plaintiff sues two or more defendants who are liable on 
account of their negligent conduct in respect of the same damage, he will be 
awarded his entire damages against each defendant?. Although the court has 
power to apportion the damages as between the defendants, and frequently does 
so, it has power to apportion them as against the plaintiff, even though the 
defendants sever their defences and plead several pleas* and even though their 
culpability may vary?. 

Judgment recovered against any person? liable in respect of any debt or damage 
is no bar to an action’, or the continuance of an action, against any other person 
who is (apart from any such bar) jointly liable with him in respect of the same 
debt or damage?. If more than one action is brought in respect of any damage by 
or on behalf of the person by whom it was suffered? against persons liable in 
respect of the damage (whether jointly or otherwise), the plaintiff is not entitled to 
costs in any of those actions, other than that in which judgment is first given, 
unless the court is of the opinion that there was reasonable ground for bringing 
the action!°. 


1 Grant v Sun Shipping Co Ltd [1948] AC 549, [1948] 2 All ER 238, HL. 
2 London Association for the Protection of Trade v Greenlands Ltd [1916] 2 AC 15 at 31, HL, per Lord 
Atkinson; Cassell & Co Ltd v Broome [1972] AC 1027 at 1063, [1972] 1 All ER 801 at 817, HL, per 
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Lord Hailsham of St Marylebone LC. See also Nowlan v Brunswick Construction Ltd (1973) 34 
DLR (3d) 422 (NB App Div). Accordingly, where a person travelling as a passenger in a vehicle 
belonging to a third person is injured by the defendant's negligence, he is entitled to recover in 
full against the defendant notwithstanding that the driver of the vehicle in which the plaintiff is 
travelling may also have been guilty of some negligence contributing to the accident: The 
Bernina (1888) 13 App Cas 1, HL; Mathews v London Street Tramways Co (1888) 58 LJQB 12, DC; 
Mallett v Dunn [1949] 2 KB 180, [1949] 1 All ER 973; Lampert v Eastern National Omnibus Co Ltd 
[1054] 2 All ER 719n, [1954] 1 WLR 1047. 

As to the court’s power to apportion damages, see DAMAGES, vol. 12, para. 1211A (Cum. Supp.). 
Heydon’s Case (1612) 11 Co Rep sa; Austen v Willward (1601) Cro Eliz 860; Crane and Hill 
v Hummerstone (1606) Cro Jac 118; Cocke v Jennor (1614) Hob 66; Matthews v Coal (1615) Cro Jac 384; 
Greenlands Ltd v Wilmshurst and London Association for the Protection of Trade [1913] 3 KB 507 at 528, 
CA, per Vaughan Williams LJ; revsd. on other grounds sub nom. London Association for the 
Protection of Trade v Greenlands Ltd [1916] 2 AC 15, HL. 

Eliot v Allen (1845) 1 CB 18; Clark v Newsam (1847) 1 Exch 131. If a jury apportions the damages, 
judgment for the plaintiff may not be entered in the amounts so apportioned: see Dawson 
v M’Clelland (1899) 2 IR 486, CA; Damiens v Modern Society Ltd (1910) 27 TLR 164; Chapman v Lord 
Ellesmere [1932] 2 KB 431 at 471, CA. 

This includes the Crown: Civil Liability (Contribution) Act 1978, s. 5. 

Le. an action brought in England and Wales: ibid., s. 6 (4). 

Ibid., s. 3. A person is liable in respect of any damage for the purposes of the Civil Liability 
(Contribution) Act 1978 if the person who suffered it (or anyone representing his estate or 
dependants (as defined in the Fatal Accidents Act 1976, s. 1 (3), (4): see para. 16, ante)) is entitled to 
recover compensation from him in respect of that damage (whatever the legal basis of his 
liability, whether tort, breach of contract, breach of trust or otherwise): Civil Liability 
(Contribution) Act 1978, s. 6 (1), (3). 

This includes a reference to an action brought for the benefit of the estate or dependants of the 
person who suffered the damage: ibid., s. 6 (2). 

Ibid., s. 4. It should be noted that it is only the recovery of costs which is controlled by this 
provision. The former rule under which the sums recoverable by way of damages under 
successive judgments could not in the aggregate exceed the amount of damages awarded by the 
judgment first given has been abolished: s. 9 (2), Sch. 2. 


(4) DAMAGES 


(i) Inter Vivos 


78. General principles in personal injuries cases. A person injured by 
another’s wrong is entitled to general damages for non-pecuniary loss such as his 
pain and suffering’, past and future, and his loss of amenity and enjoyment of life?. 
Even in cases where he is unconscious and will remain so for the rest of his life he is 
entitled to substantial damages for the invasion of his body?. 


In addition the plaintiff is entitled to recover damages in respect of pecuniary 


loss, past and future, such as loss of earnings, medical expenses and cost of nursing 
care, and for loss of earning capacity where he is handicapped in the labour 


market!. 


1 


2 
3 


Damages are also recoverable for loss of expectation of life*. 


Damages for pain, suffering and loss of amenities can be equated with solatium in Scots law: 
Allan v Scott 1972 SLT as. 

See para. 79, post. 

See Wise v Kaye [1962] 1 QB 638, [1962] 1 All ER 257, CA; H. West & Son Ltd v Shephard [1964] 
AC 326, [1963] 2 All ER 625, HL, where the plaintiff had seven years’ expectation of life and 
£17,500 general damages were awarded of which £2,500 were attributable to the possibility of 
the plaintiff being aware of her condition; Andrews v Freeborough [1967] 1 QB 1, [1966] 2 Al ER 
721, CA. An award to a person who is unconscious or insensible should include a sum for loss of 
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future earnings: Lim Poh Choo v Camden and Islington Area Health Authority [1980] AC 174, [1979] 
2 All ER 910, HL. 
4 See para. 82, post. 
5 See para. 80, post. 


a 


79. Non-pecuniary loss: the pattern. Damages awarded for pain and suffering 
and loss of amenity constitute a conventional sum which is taken to be the sum 
which society deems fair, fairness being interpreted by the courts in the light of 
previous decisions. Thus there has been evolved a set of conventional principles 
providing a provisional guide to the comparative severity of different injuries, and 
indicating a bracket of damages into which a particular injury will currently fall. 
The particular circumstances of the plaintiff, including his age and any unusual 
deprivation he may suffer, is reflected in the actual amount of the award!. 

The fall in the value of money leads to a continuing reassessment of these 
awards and to periodic reassessments of damages at certain key points in the 
pattern where the disability is readily identifiable and not subject to large 
variations in individual cases?. 


1 The statement in the text is intended to be a distillation of the principles daily applied by all 
courts, and is not therefore supported by citation of particular authorities. The age of the injured 
person may make a considerable difference because, for example, an old lady with a broken and 
deformed leg will have fewer years to suffer than a young woman with a similar injury. The 
courts are not astute to make any large differentiation in the loss of enjoyment of life according to 
the plaintiff’s job, walk of life or interests, since the disability itself constitutes the bulk of the 
damages; so that a totally blinded dustman’s damages for the injury itself will be in the same 
bracket as those of a blinded art-critic. The loss of job satisfaction, and the frustration caused by 
loss of a faculty especially important to the plaintiff are, however, taken into account. If a 
celebrated concert pianist lost two fingers she would not merely receive a high award for future 
loss of earnings, but would also properly receive a higher award than most people for the injury 
itself, since the blighting of her career might be a continuing source of unhappiness, not present 
in other cases. “The conventional figure for loss of a limb or a faculty is only the starting point 
for a voyage of assessment which may, and generally does, end up at a different figure”: Yorkshire 
Electricity Board v Naylor [1968] AC 529 at 549, [1967] 2 All ER 1 at 11, HL, per Lord Devlin, 
obiter. 

2 Damages for the loss of sight in one eye are the traditional way of reflecting the fall in the value 
of money. The pattern has been as follows: 

1960: £1,500 not so low as to be varied on appeal: Bloomfield v British Transport Commission 
[1960] 2 QB 86, [1960] 2 All ER 54, CA. 

1961: £2,000 established as the approximate standard figure: Wharton v Sweeney (1961) 105 Sol 
Jo 887, CA; Bastow v Bagley & Co Ltd [1961] 3 All ER 1101, [1961] 1 WLR 1494, CA. 

1965: A figure between £2,000 and £3,000 was established. “For my part I think that in 1965 
the figure should be a good deal nearer £3,000 than £2,000”: Quinn v J. W. Green (Painters) Ltd 
[1966] 1 QB 500, [1965] 3 All ER 785, CA, per Salmon LJ. 

1971: £3,500 was established: Watson v Heslop [1971] RTR 308, CA. 

1974: £4,000 to £4,500 is generally regarded as the proper sum: cf. Report on Personal Injury 
Litigation—Assessment of Damages 1973 (Law Com. no. 56), para. 20. 

1978: £6,000: Palmer v White & Sons (1978) Times, 13th June. 

Recent awards for the loss of sight in both eyes have been £20,000 for a man aged forty-seven 
with some pre-existing vulnerability to eye injury, but for which the award would have been 
£24,000 (Goodliffe v Snyder [1972] CLY 896); £24,000 was the basic yardstick but £36,000 was 
awarded to a young girl with additional disability (Hamp v Sisters of St Joseph’s Hospital Mount 
Carmel Convent School [1972] CL Y 895). 

Another useful indicator might have been damages awarded to a person in a coma, where 
individual circumstances, other than age and life-expectation, play only a minor part. Such cases 
are cited in para. 78, note 3, ante. If those awards were updated on the same scale as damages for 
an eye, a girl in a coma with seven years to live would now receive £30,000. If such an updating 
were to occur, then awards for certain plaintiffs would appear, by comparison, to be too low. 
Assessments should be made in the light of inflation, although the application of a rigid multiplier 
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to accord arithmetically with the changing value of the pound is not desirable: Walker v John 
McLean and Sons Ltd [1979] 2 All ER 96s, [1979] 1 WLR 760, CA. 

There is no rule that a standard figure should be awarded as general damages for slight personal 
injuries: Parry v English Electric Co Ltd [1971] 2 All ER 1094, [1971] 1 WLR 664, CA. 

For later examples of the quantum of damages awarded for personal injuries, see Halsbury’s 
Laws Annual Abridgment volumes and Halsbury’s Laws Current Service, Monthly Review. 


80. Loss of expectation of life. The shortening or loss of expectation of life 
constitutes a head of damage’, both in the case of a deceased person? where 
damages are claimed on behalf of his estate? and in the case of a surviving 
plaintift*. 

Damages for loss of expectation of life are in all cases represented by a small 
conventional sum, taking some but not much account of the prospect of a healthy 
and happy life as opposed to an unhappy one, some account of the age of the 
sufferer, and account of the degree of shortening of life>. 

In the case of a surviving and conscious plaintiff additional damages may be 
awarded in respect of his suffering due to knowledge of his shortened life- 
expectancy?. 


1 The Law Commission has recommended that claims for loss of expectation of life as a separate 
head of non-pecuniary loss should be abolished, but that the award of damages in respect of 
shortened life-expectancy (see the text and note 6, infra) should continue: Report on Personal 
Injury Litigation—Assessment of Damages 1973 (Law Com. no. 56), paras. 99, 107. Where a claim 
derives from liability arising under the Congenital Disabilities (Civil Liability) Act 1976, no 
damages are recoverable under this head unless the child lives for at least forty-eight hours: s. 4 


(4). 
Flint v Lovell [1935] 1 KB 354 at 368, CA, per Roche LJ; approved in Rose v Ford [1937] AC 826, 
[1937] 3 All ER 359, HL; Benham v Gambling [1941] AC 157, [1941] 1 All ER 7, HL (£200 for 
deceased child aged two and one-half years; one criterion is the prospect of a healthy and happy 
life); Yorkshire Electricity Board v Naylor [1968] AC 529, [1967] 2 All ER 1, HL. In the last- 
mentioned case, which related to a healthy happy man aged twenty who had become engaged a 
week before his death, the House of Lords rescinded the award of £1,000 by the Court of Appeal 
and substituted a “moderate” and conventional award of £500. Whilst this sum may become 
higher owing to the fall in the value of money, the case establishes that the prospects of future 
health and happiness play little part in the award, which is of a conventional sum: cf. Cain v 
Wilcock [1968] 3 All ER 817n, [1968] 1 WLR 1961, CA (£500 in the case of a girl aged two and one- 
half years where the fall in the value of money was referred to); but see also Burns v Edman [1970] 
2 QB 541, [1970] 1 All ER 886, where Crichton J took judicial notice of the fact that the life of a 
criminal is an unhappy one, and awarded £250 in respect of the death of a thirty-two year old 
man who lived by crime; Crosby v O’Reilly and Gulf Oil Co Ltd [1973] 6 W WR 632 (Alta. App 
Div). 
3 Damages on behalf of the estate may be claimed under the Law Reform (Miscellaneous 
Provisions) Act 1934, s. I: see EXECUTORS, vol. 17, para. 1563, and para. 13, ante. 
4 Wise v Kaye [1962] 1 QB 638, [1962] 1 All ER 257, CA; H. West & Son Ltd v Shephard [1964] AC 
326, [1963] 2 All ER 625, HL (woman aged forty-one in virtual coma; seven years’ expectation: 
£ 500); Smith v Central Asbestos Co Ltd [1972] 1 QB 244 at 259-261, [1971] 3 All ER 204 at 211-213, 
CA, per Lord Denning MR (where the trial judge’s awards for loss of expectation of life are set 
out, though not appealed against; in this case life expectation ranged from six to twenty-five 
years, and awards ranged from £200 to £500); affd. on another point sub nom. Central Asbestos 
Co Ltd v Dodd [1973] AC 518, [1972] 2 All ER 1135, HL. A plaintiff is not entitled to damages in 
respect of the loss of the prospect of making provision for his dependants: Richards v Highway 
Ironfounders (West Bromwich) Ltd [1955] 3 All ER 205, [1955] 1 WLR 1049, CA. 
See the cases cited in notes 1, 4, supra. 
Oliver v Ashman [1962] 2 QB 210 at 231, [1961] 3 All ER 323 at 332, CA, per Holroyd Pearce LJ; 
H. West € Son Ltd v Shephard [1964] AC 326, [1963] 2 All ER 625, HL; Smith v Central Asbestos Co 
Ltd [1972] 1 QB 244 at 254, [1971] 3 All ER 204 at 211, CA, per Denning MR, who referred to “the 
agony of contemplating an early death”; affd. on another point sub nom. Central Asbestos Co Ltd 
v Dodd [1973] AC 518, [1972] 2 All ER 1135, HL. 
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81. Overlapping of damages. If the plaintiff is awarded high damages in 
respect of pecuniary loss, such as future loss of earnings, his general damages for 
pain and suffering may be reduced!. Similarly, if a plaintiff is compensated for loss 
of earnings, part of which he would have spent on an amenity or hobby which he 
can no longer enjoy, it seems that his general damages may be reduced?. 

Both these principles have proved controversial’. 


1 Smith v Central Asbestos Co Ltd [1972] 1 QB 244, [1971] 3 All ER 204, CA, considered on another 
point sub nom. Central Asbestos Co Ltd v Dodd [1973] AC 518, |1972] 2 All ER 1135, HL; Sales 
v Dicks Asbestos and Insulating Co Ltd (1967) 19th October (unreported), a decision of Roskill J 
referred to in Smith v Central Asbestos Co Ltd, supra, at 262 and at 213 per Lord Denning MR; 
Lim Poh Choo v Camden and Islington Area Health Authority [1980] AC 174, [1979] 2 All ER 910, 
HL. In Smith v Central Asbestos Co Ltd, supra, at 262 and at 213 the reason was given that when a 
man is stricken with a disease like asbestosis it must be a comfort to him to know that he is 
getting full compensation for loss of his future earnings. It was also noted that high wages often 
represent danger money in respect of risks which the plaintiff no longer incurs after his injury. 

Since Jefford v Gee [1970] 2 QB 130, [1970] 1 All ER 1202, CA, it has been necessary for the 
courts to itemise damages under the heads of pain and suffering etc. and past and future 
pecuniary loss for the purpose of calculating interest, so earlier decisions, discouraging such a 
practice, are no longer operative. See also Harris (infant) v Harris [1973] 1 Lloyd’s Rep 445, CA; 
applied in Moriarty v McCarthy [1978] 2 All ER 213, [1978] 1 WLR 155. l 

2 Fletcher v Autocar and Transporters Ltd [1968] 2 QB 322 at 351, [1968] 1 All ER 726 at 747, CA, per 
Diplock LJ. See also the dissenting judgment of Salmon LJ at 364 and 751 for the view that this 
factor should only be taken into account if the court was proposing to add something to the 
normal measure in respect of the loss of a particular amenity. 

3 The Law Commission has proposed that damages should be separately assessed for non- 
pecuniary and pecuniary loss, and added together without adjustment for ““overlap”: see Report 
on Personal Injury Litigation—-Assessment of Damages (Law Com. no. $6), paras. 193—198, 214. 
The same report makes other proposals for more detailed itemisation of heads of damage. 


82. Pecuniary loss through personal injuries. In the case of pecuniary loss, 
such as loss of profits or earnings, the principle of restitutio in integrum applies, 
that is the plaintiff is entitled to be put in the position in which he would have 
been if the injury had not occurred!, though deductions may fall to be made for 
benefits received?, and as regards future loss the chances, both favourable and 
unfavourable, fall to be reflected in the award3. 


1 Livingstone v Rawyards Coal Co (1880) 5 App Cas 25 at 39, HL, per Lord Blackburn, quoted with 
approval in British Transport Commission v Gourley [1956] AC 185 at 197, [1955] 3 All ER 769 at 799, 
HL; and see this case generally. As to the loss of future earnings of child plaintiffs, see Taylor 
v Bristol Omnibus Co Ltd [1975] 2 AU ER 1107, [1975] 1 WLR 1054, CA. 

2 See para. 83, post. 

3 As to the assessment of future losses, see paras. 86, 87, post. 


83. Deduction for benefits received or receivable. In an action for damages 
for personal injuries!, in assessing those damages? there must be taken into 
account’, against any loss of earnings or profits which has accrued or probably 
will accrue to the injured person from his injuries, one-half of the value of any 
rights* which have accrued’ or probably will accrue® in respect of certain specified 
benefits’ for the five years beginning with the time when the cause of action 
accrued®. 

The deductibility of other sums received from public sources, such as 
unemployment benefit’, supplementary benefit!® and state retirement pensions!! 
is not yet authoritatively resolved. If deductible, they would be deductible in full. 
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Attendance and mobility allowances under the Social Security Act 1975 are not 
deductible’?. 

Payments made by an employer under a legal obligation are deductible unless 
the contract of employment provides for reimbursement out of damages 
recovered, in which case the plaintiff may claim the loss!3. 

Payments made voluntarily by an employer!*, payments made out of charitable 
motives!5, pensions (whether contributory or non-contributory)!® and insurance 
money?” are not deductible. Nor is the financial benefit of free maintenance in 
hospital under the National Health Service!8. 


1 For this purpose “personal injury” includes any disease and any impairment of a person’s physical 
or mental condition, and “injured” is to be construed accordingly: Law Reform (Personal 
Injuries) Act 1948, s. 6. An action for damages for personal injuries includes any such action 
arising out of a contract: s. 2 (1). 

2 In cases where the damages otherwise recoverable are subject to reduction under the law relating 
to contributory negligence or are limited by or under any Act or by contract, the reference to 
assessing the damages for personal injuries is to be taken as referring to the total damages which 
would have been recoverable apart from the reduction or limitation: ibid., s. 2 (3). 

3 The words “shall... be taken into account” in ibid., s. 2 (1), do not confer on the court a 
discretion whether or not to make a deduction but, where a precise assessment of the amount is 
not possible the court may arrive at a round sum: Flowers v George Wimpey & Co Ltd [1956] 1 QB 
73, [1955] 3 All ER 165; Hultquist v Universal Pattern and Precision Engineering Co Ltd [1960] 2 QB 
467, [1960] 2 All ER 266, CA. 

4 In determining the value of the rights there is to be disregarded any increase of an industrial 
disablement pension in respect of the need for constant attendance: Law Reform (Personal 
Injuries) Act 1948, s. 2 (2). 

5 If benefits have not been claimed and are time-barred they are valueless and no deduction falls to 
be made in respect of them under ibid., s. 2: see Eley v Bedford [1972] 1 QB 155 at 157, [1971] 3 All 
ER 285 at 287, 288, where Mackenna J applied an obiter dictum of Devlin J in Flowers v George 
Wimpey € Co Ltd [1956] 1 QB 73 at 85, [1955] 3 All ER 165 at 171, although it seems arguable that 
the view taken in Eley v Bedford, supra, is not correct and that the Law Reform (Personal Injuries) 
Act 1948, s. 2 (1), refers to valuable rights which have accrued since the injury, even though they 
are not of value at the time of the trial. In Eley v Bedford, supra, it was further held that the 
plaintiff’s failure to mitigate her loss by claiming benefits was not a ground for reducing her 
damages because (1) the Law Reform (Personal Injuries) Act 1948, s. 2, contained an exhaustive 
statement of the circumstances in which damages might be reduced by reason of national 
insurance benefits and, if a case did not fall within s. 2, there was no ground for reduction, and (2) 
she had been ignorant of her right to claim benefits. 

6 Cf. Ferguson v Durastic Ltd and Ben Line Steamers Ltd [1951] 1 Lloyd’s Rep 324 at 328, per Croom- 

Johnson J (notional sum of £3 deducted for benefits likely to accrue after trial). 

Le. sickness benefit, invalidity benefit, non-contributory invalidity pension, injury benefit or 

disablement benefit: Law Reform (Personal Injuries) Act 1948, s. 2 (1); Social Security 

(Consequential Provisions) Act 1975, s. 1 (3), Sch. 2, para. 8; Social Security Pensions Act 1975, 

s. 65 (1), Sch. 4, para. 4. Disablement benefit taken in the form of a gratuity is treated as benefit for 

the period taken into account by the assessment of the extent of the disablement in respect of 

which it is payable: Law Reform (Personal Injuries) Act 1948, s. 2 (6); Social Security 

(Consequential Provisions) Act 1975, Sch. 2. As to these benefits, see NATIONAL HEALTH. 

Even though the court finds that the period of incapacity due to the accident is shorter than the 
period for which industrial injury benefit and disablement benefit were awarded, half of the total 
amount of the award must be taken into account: Stott v Sir William Arrol & Co Ltd [1953] 2 QB 
92, [1953] 2 All ER 416; Flowers v George Wimpey & Co Ltd [1956] 1 QB 73, [1955] 3 All ER 165; 
but see Dunn v J. A. Weir Ltd 1959 SLT (Sh Ct) 13. 

A disablement gratuity is to be treated as benefit for the period taken into account by the 
assessment of the extent of the disablement in respect of which it is payable: Law Reform 
(Personal Injuries) Act 1948, s. 2 (6); Social Security Act 1973, s. 100 (2) (a), Sch. 27, para. 11. The 
amount of the disablement gratuity to be taken into account is one-half of such proportion of the 
gratuity as the five year period mentioned in the text (or the unexpired portion of it) bears to 
the injured person’s expectation of life, if the gratuity is for life, or to any less period specified for 
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the duration of the gratuity: Hultquist v Universal Pattern and Precision Engineering Co Ltd [1960] 2 
QB 467, [1960] 2 All ER 266, CA. 

Law Reform (Personal Injuries) Act 1948, s. 2 (1). This subsection is not to be taken as requiring 
both the gross amount of the damages before taking into account the rights and the net amount 
after taking them into account to be found separately: s. 2 (1). The Act binds the Crown: s. 4. 
Unemployment benefit was held to be deductible in Foxley v Olton [1965] 2 QB 306, [1964] 3 All 
ER 248n, following a decision to the same effect in Parsons v BNM Laboratories Ltd [1964] 1 QB 95, 
[1963]2 AILER 658, CA (a case of wrongful dismissal) ; see also Nabi v British Leyland (UK) Ltd [1980] 1 
ALLE R667, [1980] 1 WLR 529, C A. In Cheeseman v Bowaters United Kingdom Paper Mills Ltd[1971]3 All 
ER 513, [1971] 1 WLR 1773, CA, deductibility was not argued, and the court evidently acted on the 
assumption that the benefit was deductible. The question was left open in Parry v Cleaver [1970] AC 1, 
[1969] 1 AUER 555, HL, the leading case on general principles of deductibility. On principle, if the 
payment is analogous to payment of wages under a contractual duty (see Parsons v BNM Laboratories 
Ltd, supra, at 130, 131 and 675, 676, per Harman LJ) it is deductible; but if it is a “combination of 
insurance and national benevolence” (see Parry v Cleaver, supra, at 19 and at 562, per Lord Reid) it 
might be non-deductibleon the analogy ofmoney arising under a policy ofself-insurance; cf. thetext 
and note 17, infra. 

National assistance payments (now replaced by supplementary benefits) were held not to be 
deductible in Foxley v Olton [1965] 2 QB 306, [1964] 3 All ER 248n, where Stephenson J was 
influenced by the discretionary nature of the payments, but this element was discarded as the 
dominant one in Parry v Cleaver [1970] AC 1, [1969] 1 All ER 555, HL (police pension). It would 
seem, however, that the discretionary element might lead to the application of a principle similar 
to that which applies to payments by an employer not under a contractual duty, and therefore 
the benefit would be non-deductible; cf. the text and note 14, infra. See also Eldridge v Videtta 
(1964) 108 Sol Jo 137. 

State retirement pensions were held not to be deductible in Hewson v Downs [1970] 1 QB 73, 
[1969] 3 All ER 193, where Park J followed Parry v Cleaver [1970] AC 1, [1969] 1 All ER 555, HL, 
in which Lord Reid at 13, 14 and at 557, $58, and Lord Pearce at 38 and at 578, both invoked the 
doctrine of public policy, applying by analogy the statutory provisions for non-deductibility of 
pensions in fatal accidents claims. 

In a wrongful dismissal case a redundancy payment was held by Arnold J to be deductible in 
Stocks v Magna Merchants Ltd [1973] 2 All ER 329, [1973] 1 WLR 1505; but the contrary view was 
taken by Donaldson J in Yorkshire Engineering and Welding Co Ltd v Burnham [1973] 3 All ER 1176, 
[1974] 1 WLR 206, NIRC. 

Bowker v Rose (1978) 122 Sol Jo 147, CA. 

Browning v War Office [1963] 1 QB 750, [1962] 3 All ER 1089, CA; Parry v Cleaver [1970] AC 1, 

[1969] 1 All ER 555, HL; Turner v Ministry of Defence (1969) 113 Sol Jo 585, CA; Cunningham 

v Harrison [1973] QB 942 at 950, [1973] 3 All ER 463 at 468, CA, per Denning MR. The reason the 

deduction is to be made appears to be that the plaintiff cannot recover in respect of loss of wages 

when he is receiving wages, whether described as wages or sick pay. An employer who makes 

advance contractual arrangements for an employee but does not guard himself by a repayment 

clause, and whose employee would like to pay him back, is thus at a disadvantage compared with 

an employer who makes a voluntary payment after the accident and others who render 

voluntary services. 

Cunningham v Harrison [1973] QB 942, [1973] 3 All ER 463, CA. 

See e.g. Parry v Cleaver [1970] AC 1 at 14, [1969] 1 All ER 555 at 557, 558, HL, per Lord Reid, and 

at 39 and at 579 per Lord Wilberforce. 

Parry v Cleaver [1970] AC 1, [1969] 1 All ER 555, HL. The pension due to disability must be set off 

against any claim in respect of future diminution of pension after anticipated retiring age: Parry 

v Cleaver, supra. 

E k v Great Western Rly Co (1874) LR 10 Exch 1; Parry v Cleaver [1970] AC 1, [1969] 1 All 
$55, HL. 

Daish v Wauton [1972] 2 QB 262, [1972] 1 All ER 25, CA. 


84. Losses suffered by others. A plaintiff is entitled to claim damages in respect 
of services provided by a third person which were reasonably required by the 
plaintiff because of his physical needs attributable to the accident, and the question 
whether he was under a moral or contractual obligation to pay for the services is 
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irrelevant; the amount of the loss is the proper and reasonable cost of supplying 
the plaintiff’s need!. 


1 Donnelly v Joyce [19741 QB 454, [1973] 3 All ER 475, CA (mother gave up part-time job to care 
for six year old plaintiff), approving Schneider v Eisovitch [1960] 2 QB 430, [1960] 1 All ER 169 
(friends went to France to bring home the plaintiff, injured and widowed in accident), and 
applying Roach v Yates [1938] 1 KB 256, [1937] 3 All ER 442, CA (wife and sister-in-law gave up 
jobs to nurse plaintiff), and Liffen v Watson [1940] 1 KB 556, [1940] 2 All ER 213, CA (plaintiff 
recovered for value of lost board and lodging provided by employer, although father housed her 
free after the accident). In Donnelly v Joyce, supra, the court disapproved Haggar v de Placido 
[1972] 2 All ER 1029, [1972] 1 WLR 716, and McDonnell v Stevens (1967) Times, 8th April, 
doubted the usefulness of Allen v Waters & Co [1935] 1 KB 200, and impliedly overruled Gage 
v King [1961] 1 QB 188, [1960] 3 All ER 62. The same principle as to the plaintiff’s right to redress 
applies where the plaintiff’s wife has nursed him even though she has not given up paid work to 
do so: Cunningham v Harrison [1973] QB 942, [1973] 3 All ER 463, CA; Davies v Tenby Corpn 
(1974) 118 Sol Jo 549, CA. See also Taylor v Bristol Omnibus Co Ltd [1975] 2 All ER 1107, [1975] 1 
WLR 1054, CA. 


85. The incidence of tax on earnings. The plaintiff’s pecuniary loss is 
computed after taking into account deductions which would have been made on 
his earnings or profits by way of tax, in cases where his damages will not be 
subject to tax in his hands!. On the other hand a tax rebate has been held to be 
deductible from damages for loss of earnings?. 


1 British Transport Commission v Gourley [1956] AC 185, [1955] 3 All ER 796, HL; Lyndale Fashion 
Manufacturers v Rich [1973] 1 All ER 33, [1973] 1 WLR 73, CA; Hartley v Sandholme Iron Co Ltd 
[1974] 3 All ER 475, [1974] 3 WLR 445. Contrast cases where damages are taxable: Riches 
v Westminister Bank Ltd [1947] AC 390, [1947] 1 All ER 469, HL; see also Parsons v BNM 
Laboratories Ltd [1964] 1 QB os, [1963] 2 All ER 658, CA (wrongful dismissal; damages for 
wrongful dismissal are in general taxable, but the first £5,000 is exempt from tax: see the Income 
and Corporation Taxes Act 1970, ss. 187, 188, and INCOME TAXATION, vol. 23, para. 685). 

2 Hartley v Sandholme Iron Co Ltd [1974] 3 All ER 475, [1974] 3 WLR 445. 


86. Computation of future pecuniary loss: the multiplier and other 
factors. Since a plaintiff can invest his damages, the lump sum award in respect of 
future loss must be discounted to reflect his receipt of interest on invested funds, 
the intention being that the plaintiff will each year draw interest and some capital 
(the interest element decreasing and the capital drawings increasing with the 
passage of years), so that he is compensated each year for his annual loss, and the 
fund will be exhausted at the age which the court assesses to be the correct age, 
having regard to all contingencies!. 

The calculation depends on selecting an assumed rate of interest, but for the 
ordinary case the experience of the courts has evolved a system in which a 
“multiplier” should be used as the normal and primary method of assessment of 
pecuniary loss. Thus, for a plaintiff in his thirties, having a normal expectation of 
working life, a multiplier of fourteen or fifteen has often been taken?. 

The assumed return on investment must, however, be a net return after tax, and 
therefore evidence is admissible, and in cases of large awards may be essential, as to 
the impact of tax on interest. In such cases either the multiplicand (the annual loss) 
or the multiplier will have to be increased, or some other method may be used to 
ascertain the impact of tax on interest. Actuarial evidence is admissible, but the 
courts do not encourage such evidence”. 
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1 The statements in the text are based mainly on the judgments in Taylor v O'Connor [1971] AC 
115, [1970] 1 All ER 365, HL. See also Mallett v McMonagle [1970] AC 166 at 175, [1969] 2 All ER 
178 at 189, HL, per Lord Diplock, suggesting that-interest rates should be taken at 4 to 5 per cent, 
although this suggestion was not adopted in Taylor v O’Connor, supra. 

2 See Nicholls v National Coal Board [1976] ICR 266, CA. 

3 For limits on the use of actuarial evidence, see Mitchell v Mulholland (No. 2) [1972] 1 QB 6s, [1971] 
2 All ER 1205, CA. The Law Commission has recommended legislation to promote the use of 
actuarial evidence: see the Report on Personal Injury Litigation— Assessment of Damages 1973 
(Law Com. no. 56), para. 230. 


87. Inflation. Although the courts may take account of inflation in a general 
way, it has been said that the prospect of future wage increases due to inflation 
should in general be disregarded, since prudent investment of damages will 
provide the antidote’. 


1 Taylor v O'Connor [1971] AC 115, [1970] 1 All ER 365, HL; Mitchell v Mulholland (No. 2) [1972] 1 
QB ós, [1971] 2 AIN ER 1205, CA; Young v Percival [1974] 3 All ER 677, CA. It would seem that 
in these cases the courts had in mind that investment in growth stocks in the equity market would 
provide capital growth which would approximately offset the rise in wages. Since those cases, 
wages have risen at a very high rate, and the value of equities has been more than halved. 

Whether prudent investment in high yielding fixed-interest stocks will, after tax, produce 
extra income (over and above the income needed to contribute to the annual loss through 
inflation), so as to produce the equivalent of capital growth, would depend on the plaintiff’s tax 
position; see Cookson v Knowles [1970] AC $56, [1978] 2 All ER 604, HL. 

For a discussion and proposal for the compiling of a set of official actuarial tables which might 
include a factor allowing for inflation, see the Report on Personal Injury Litigation—Assessment 
of Damages 1973 (Law Com. no. 56), paras. 227-230. 


88. Chattels: the basic rule. The basic rule is that the measure of damages in the 
case of damage to a chattel is the cost of repair!, but if it is unreasonable from a 
business point of view to repair the article”, or if the article is damaged beyond 
repair’, then the basic measure is the cost of replacement in an available market. If 
there is no available market and it is reasonable to take steps to have a substitute 
made, the cost of the substitute may provide the measure of damages’; if there is 
no market and the making of a substitute is unreasonable, it would seem that the 
measure of damages is the value to the plaintiff at the time of the loss°. 

If an article is repaired, but its value is still less than its pre-accident value, the 
difference may be recovered®. 

No deduction is to be made from damages if there is necessary betterment due 
to repair’. 


1 The Bernina (1886) 55 LT 781; The London Corporation [1935] P 70, CA; Darbishire v Warran [1963] 
3 All ER 310, [1963] 1 WLR 1067, CA (in which it was reaffirmed that the rule is the same in 
Admiralty as at common law), citing Admiralty Comrs v SS Susquehanna [1926] AC 655 at 661, 
HL, per Viscount Dunedin; see also The Argentino (1888) 13 PD 191 at 201, CA, per Bowen LJ. 
Darbishire v Warran [1963] 3 All ER 310, [1963] 1 WLR 1067, CA, where the plaintiff chose to 
repair an eleven year-old car at a cost of £192, although the market price of a comparable car 
(not necessarily of the same make) was £85. It was held that this was unreasonable conduct as 
between plaintiff and defendant, the matter apparently being put as a principle of measure of 
damages as well as an aspect of mitigation of damage; but since the car was unusually well- 
maintained its market value was taken to be higher than an ordinary substitute. Cf. Italian State 
Rlys v Minnehaha (1921) 6 Ll L Rep 12 at 13, CA, per Lord Sterndale MR. Contrast O’Grady 
v Westminster Scaffolding Ltd (1960) [1962] 2 Lloyd’s Rep 238 (unique vehicle: cost of repairs 
recovered). It appears from the explanations in Darbishire v Warran, supra, at 313 and 1072 per 
Harman LJ, at 317 and at 1077, 1078 per Pearson LJ, and at 318 and 1074 per Pennycuick J, that the 
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decision in O’Grady v Westminster Scaffolding Ltd, supra, was probably not a departure from the 

basic rule, but a reflection of it in a case where there was no available market in which to purchase 

an unusually highly-maintained article. 

Liesbosch, Dredger v SS Edison [1933] AC 449, HL, where Lord Wright at 463 stated that the 

measure of damages was “the value of the ship to her owner as a going concern”, which connotes 

the recovery of other expenses connected with replacement; Darbishire v Warran [1963] 3 All ER 

310, [1963] 1 WLR 1067, CA. See also para. 89, post, and SHIPPING. 

4 J. and E. Hall Ltd v Barclay [1937] 3 All ER 620, CA. 

5 This residual proposition is little more than a restatement of basic principle, but in a case such as 
O'Grady v Westminister Scaffolding Ltd (1960) [1962] 2 Lloyd’s Rep 238, cited in note 2, supra, if 
repair was quite impracticable, some such principle could be invoked to award more than the 
“ordinary” market value. 

6 The Greta Holme [1897] AC 596, HL; cf. The Georgiana v The Anglican (1872) 21 WR 280. If it 
were proved in a particular case that a motor car, even though it had been fully repaired after an 
accident, nevertheless had a lower market value than it would have had if it had never been in an 
accident, it seems that the diminution in market value would be recoverable: see Payton v Brooks 
[1974] RTR 169, CA. 

7 This is the common law rule, incorporated into shipping law in The Gazelle (1844) 2 Wm Rob 
279: see SHIPPING. For the similar rule where the measure of damages in the case of injury to land 
is the cost of reinstatement, see para. 92, post. 


we 


89. Loss of use of profit-earning chattel. Where a profit-earning chattel, that 
is a chattel used by the plaintiff in the course of his business, is damaged or 
destroyed, the plantiff is entitled to loss of profits during a reasonable period of 
repair’, and in the case of destruction he is entitled to loss of profits during the 
period which is reasonably required to replace the lost article in the market?. The 
cost of a substitute, reasonably hired, may provide the measure of damages?. 


1 This is the general common law principle, always applied but remarkably devoid of authority. 
The principle is derived from shipping cases, but in the latter the application of the principle is 
complicated by considerations special to shipping. The basic authorities are: The Argentino (1888) 
13 PD 191 at 201, CA, per Bowen LJ; affd. (1889) 14 App Cas 519, HL; The Kate [1899] P 165; 
Admiralty Comrs v SS Valeria [1922] 2 AC 242, HL; The Notting Hill (1884) 9 PD 105, CA; The 
Clarence (1850) 3 Wm Rob 283; see SHIPPING. For the rule that damages can be recovered for loss 
of use only if the loss of use is consequential upon wrongful damage to a chattel, see para. 90, text 
and note 7, post. 

Liesbosch, Dredger v SS Edison [1933] AC 449, HL: see SHIPPING. For a discussion of this case in 
relation to the plaintiff’s impecuniosity, see DAMAGES, vol. 12, para. 1144, note 4. 

The Ikala [1929] AC 196 at 200, HL, per Lord Hailsham LC; cf. Moore v DER Ltd [1971] 3 AUER 
$17, [1971] 1 WLR 1476, CA. See also Daily Office Cleaning Contractors Ltd v Shefford (1977) 
Times, 22nd April. 
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90. Loss of use of non-profit-earning chattel. In the case of a chattel which is 
not employed for private gain, the plaintiff is entitled to general damages for Joss 
of uset. Where a public authority employs a chattel for public purposes it will 
usually be entitled to substantial and not nominal damages for loss of use?. There is 
no rule of thumb covering the assessment of damages in all cases, but where a 
substitute is reasonably hired the damages may be the cost of hire?; where a 
standby is kept and actually used, then a figure representing the cost of keeping 
the standby, both running cost and capital expenditure, may be taken‘; in other 
cases damages may be calculated on the basis of a percentage of the capital value of 
the chattel when the damage was inflicted or the detention commenced®. A 
private individual is entitled to general damages for inconvenience due to loss of 
use of a chattel such as a motor car?. 


Paras. 90-92 Vol. 34: Negligence 74 
eee O O IIIA 


Damages for loss of use are not in general recoverable unless the loss of use is 
consequential on some wrongful damage to a chattel’. 


The Mediana [1900] AC 113, HL. 

The Mediana [1900] AC 113, HL; The Greta Holme [1897] AC 596, HL; The Marpessa {1907] AC 
241, HL (dredger); The Asrakhan [1910] P 172 (Danish warship); Admiralty Comrs v SS Chekiang 
[1926] AC 637, HL (British warship); Admiralty Comrs v SS Susquehanna [1926] AC 655, HL 
(Admiralty oil tanker); Birmingham Corpn v Sowsbery (1969) 113 Sol Jo 877 (omnibus: application 
of decisions in shipping cases to a collision on land). 

See the cases cited in note 2, supra. 

Admiralty Comrs v SS Susquehanna [1926] AC 655, HL. 

The Greta Holme [1897] AC 596, HL; Admiralty Comrs v SS Chekiang [1926] AC 637, HL (where 
it was said that there is no absolute rule for calculating damages: see at 642 per Lord Dunedin, and 
at 646 per Lord Sumner); Admiralty Comrs v SS Susquehanna [1926] AC 655, HL; cf. The 
Hebridean Coast [1961] AC 545, [1961] 1 All ER 82, HL; Birmingham Corpn v Sowsbery (1969) 113 
Sol Jo 877; and see SHIPPING. 

6 Berrill v Road Haulage Executive [1952] 2 Lloyd’s Rep 490. Such damages are regularly awarded in 
the county court; the cost of hire of a substitute vehicle may provide the measure of damages. If- 
the defendant provides a substitute, in general no damages are recoverable: Macrae v Swindells 
[1954] 2 All ER 260, [1954] 1 WLR 597. i 

Thus, if there is no actionable wrong in relation to a chattel, even though the plaintiff may be 
deprived of its use, there is no cause of action: see SCM (United Kingdom) Ltd v W. J. Whittall & 
Son Ltd [1971] 1 QB 337, [1970] 3 All ER 245, CA; Spartan Steel and Alloys Ltd v Martin & Co 
(Contractors) Ltd [1973] QB 27, [1972] 3 All ER 557, CA; and see DAMAGES, vol. 12, para. 1133. 
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91. Further damage. Further damage, beyond the prima facie measure, may be 
included in the damage for which the plaintiff can recover, if it is within the 
requirement of foreseeability in the particular circumstances of the case and 
otherwise within the general principles of recoverability’. 


1 See DAMAGES, vol. 12, paras. 1127 et seq., and, in particular, paras. 1138-1140. 


92. Injury to land: general principles. The prima facie measure of damages 
for all torts affecting land is the diminution in value to the plaintiff or, in the case 
of a plaintiff in possession with full ownership, the cost of reasonable 
reinstatement!. In the latter case no deduction falls to be made merely because the 
plaintiff gets “new for old”, that is to say a betterment which is the necessary 
result of reinstatement?. In addition, consequential loss of profits may be 
recovered in accordance with general principles? and, in the case of a private 
individual, such consequential loss as a necessary stay in a hotel, and general 
damages for inconvenience’. 


1 For many years the diminution in value was thought to be the sole test in all cases: see Jefferson 
v Jefferson (1683) 3 Lev 130 at 131; Jesser v Gifford (1767) 4 Burr 2141 at 2142; Lukin v Godsall (1795) 
Peake Add Cas 15; Evelyn v Raddish (1817) Holt NP 543; Dodd v Holme (1834) 1 Ad & El 493; 
Jones v Gooday (1841) 8 M & W 146; Hide v Thornborough (1846) 2 Car & Kir 250; Hosking 
v Phillips (1848) 3 Exch 168; Johnstone v Hall (1856) 2 K & J 414 at 420; Murphy v Wexford County 
Council [1921] 2 IR 230, CA; Moss v Christchurch RDC [1925] 2 KB 750. Cf. Philips v Ward 
[1956] 1 All ER 874, [1956] 1 WLR 471, CA, where a surveyor negligently and in breach of 
contract failed to discover defects in a house, and the measure of damages was held to be the 
diminution in value, not the cost of repair. 

On analysis all such cases (other than Philips v Ward, supra, which was strictly an action in 
contract) turn either on the limited nature of the plaintiff’s interest or on the unreasonableness of 
reinstatement. Hence in Hollebone v Midhurst and Fernhurst Builders Ltd and Eastman and White of 
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Midhurst Ltd [1968] 1 Lloyd’s Rep 38, the official referee awarded the cost of reinstatement where 
it was reasonable for the plaintiff to reinstate and continue to live in his private house rather than 
accept a sum for diminution in value, sell and seek another house. This decision was approved in 
Harbutt's Plasticine Ltd v Wayne Tank and Pump Co Ltd [1970] 1 QB 447, [1970] 1 All ER 225, CA 
(factory rebuilt after destruction by fire: cost of reinstatement recovered, not difference in value 
before and after the fire). Although the latter case was strictly a case of breach of contract its 
application to tort cannot be doubted. See also Nitro-Phosphate and Odam’s Chemical Manure Co 
v London and St Katharine Docks Co (1878) 9 Ch D 503 at 520, CA; and Hole & Son (Sayers 
Common) Ltd v Harrisons of Thurnscoe Ltd [1973] 1 Lloyd’s Rep 345, county court, where the 
plaintiffs intended, before the accident, to demolish and rebuild, and were held entitled to 
damages only in respect of temporary repairs and loss of rent. As to the date of assessment, see 
Dodd Properties (Kent) Ltd v Canterbury County Council [1980] 1 All ER 928, [1980] 1 WLR 433. See 
also C. R. Taylor (Wholesale) Ltd v Hepworths Ltd [1977] 2 All ER 784, [1977] 1 WLR 659. 

2 Hollebone v Midhurst and Fernhurst Builders and Eastman and White of Midhurst Ltd [1968] 1 Lloyd’s 
Rep 38; Harbutt’s Plasticine Ltd v Wayne Tank and Pump Co Ltd [1970] 1 QB 447, [1970] 1 All ER 
225, CA. Cf. the similar principle in the case of chattels: see para. 88, note 7, ante. In the last- 
named case Cross LJ at 476 and at 242 thought that, had the defendants shown that the plaintiffs, 
in rebuilding their factory with a different and more convenient layout, had spent more than 
they would have spent in rebuilding it to the old plan, and if the planning authority would have 
allowed it to be rebuilt on the old lines, the defendants would have been entitled to claim that the 
excess spent should be deducted from the damages. 

3 For an example of the usual practice, see Harbutt’s Plasticine Ltd v Wayne Tank and Pump Co Ltd 
[1970] 1 QB 447, [1970] 1 All ER 225, CA. 

4 The statement in the text accords with general principle and practice. 


(ii) Damages where Death was Caused 


93. Actions for benefit of deceased’s estate. Where the death of the deceased 
has been caused by the act or omission giving rise to the cause of action the 
damages for that cause of action which survives for the benefit of his estate! are 
calculated without reference to any loss or gain to his estate consequent on his 
death?, except that a sum in respect of funeral expenses? may be included?. 
Exemplary damages are not recoverable?. Damages are measured upon the usual 
principles for the period between the date when the cause of action arises and the 
death. Thus damages may be awarded for earnings lost®, medical expenses 
incurred, pain and suffering undergone’ and loss of amenities? up to the time of 
death. Damages for loss of prospective earnings in the period after death can also 
be recovered?. Damages for loss of expectation of life*% are in all cases represented 
by a small conventional sum'!. Damages for the benefit of the estate are not 
reduced because a beneficiary also recovers compensation under the Fatal 
Accidents Act 1976??. 


1 Le. by virtue of the Law Reform (Miscellaneous Provisions) Act 1934: see para. 13, ante, and 
EXECUTORS, vol. 17, paras. 1563 et seq. 

2 For example, the accrual of insurance money on the death would be such a gain, and the cessation 
of an annuity such a loss: Rose v Ford [1937] AC 826 at 842, [1937] 3 All ER 359 at 368, HL, per 
Lord Wright. 

3 The particular expense has to be reasonable: Hart v Griffiths-Jones [1948] 2 All ER 729, where the 

cost of embalming was allowed, but not £225 for erecting a monument over the grave, because 

that was held wholly unreasonable. 

Law Reform (Miscellaneous Provisions) Act 1934, s. 1 (2) (c). 

Ibid., s. 1 (2) (a). For the meaning of “exemplary damages”, see DAMAGES, vol. 12, para. 1190. 

Murray v Shuter [1976] QB 972, [1975] 3 All ER 375, CA. 

Rose v Ford [1937] AC 826, [1937] 3 All ER 359, HL. 

Rose v Ford [1937] AC 826, [1937] 3 All ER 359, HL, where the deceased’s leg was amputated two 

days before her death and nominal damages fixed at £2 were approved by the House of Lords in 

lieu of the sum of £480 awarded at the trial of the action; Andrews v Freeborough [1967] 1 QB 1, 
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[1966] 2 All ER 721, CA, where £2,000 was awarded to the estate of a child aged eight for loss of 
amenities for one year during which she survived, although unconscious. 

Kandalla v British Airways Corpn (1979) 123 Sol Jo 769. Pickett v British Rail Engineeing Ltd [1980] 
AC 136, [1979] 1 All ER 774, HL, overruling Oliver v Ashman [1962] 2 QB 210, [1961] 3 All ER 
323, CA, held that a living plaintiff can claim for earnings beyond the period of his reduced life 
expectancy. In effect that overruled Murray v Shuter [1976] QB 972, [1975] 3 All ER ags; CA, 
which had held that no claim for future earnings survived under the Law Reform (Miscellaneous 
Provisions) Act 1934. Therefore in Kandalla v British Airways Corpn, supra, Griffith J made an 
award for loss of earnings of £27,550 to the estate of each of two daughters killed instantaneously 
in an air accident. 

See the cases cited in para. 80, note 2, ante. See also para. 80, note I, ante. 

In McCann v Sheppard [1973] 2 All ER 881, [1973] 1 WLR 540, CA, £750 was treated as the 
maximum conventional sum then to be awarded. In Ashraf v West Midlands Passenger Transport 
Executive and Dillon (1977) CLY 734, £1,100 was awarded to a six year-old child. 

Davies v Powell Duffryn Associated Collieries Ltd [1942] AC 601, [19042] 1 All ER 657, HL. The 
compensation recovered under the Fatal Accidents Act 1976 is reduced by the respective amounts 
of any beneficial interest of each dependant in the estate, including the value of the claim under 
the Law Reform (Miscellaneous Provisions) Act 1934. As to avoidance of duplicated damages, see 
DAMAGES, vol. 12, para. 1150. 


94. Actions under the Fatal Accidents Act 1976. Damages in actions under 
the Fatal Accidents Act 1976! are such as may be proportioned to the injury? 
resulting from the death to the dependants respectively?. Damages are based on 
the amount of pecuniary benefit which those persons might reasonably have 
expected to enjoy had the deceased person not been killed*. Regard must be had 
only to benefits which arise from the family relationship between the plaintiff and 
the deceased’. Damages cannot be recovered as a compassionate allowance or 
solatium to the dependants for their mental anguish® or loss of society caused by 
the death’. Funeral expenses may be included if incurred by the dependants for 
whose benefit the action is brought?. 
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As to the Fatal Accidents Act 1976, see paras. 14—17, ante. . 

“Injury” includes any disease and any impairment of a person's physical or mental condition: 
ibid., s. 1 (5). 

Ibid., s. 3 (1). As to the persons who may benefit, see para. 16 ante, and as to the reduction of 
damages where the deceased was guilty of contributory negligence, see paras. 68 et seq., ante. 

Taff Vale Rly Co v Jenkins [1913] AC 1 at 4, HL, per Lord Haldane; Davies v Powell Duffryn 
Associated Collieries Ltd [1942] AC 601, [1942] 1 All ER 657, HL. See also para. 93, note 12, ante. 
Burgess v Florence Nightingale Hospital for Gentlewomen [1955] 1 QB 349, [1955] 1 All ER 511, where 
it was held that a husband could not recover for the loss of the services of his deceased wife as a 
professional dancing partner; Sykes v North Eastern Rly Co (1875) 44 LJCP 191, where a father 
could not sue for loss of business contracts occasioned by the death of his son, who worked for his 
father’s firm; Malyon v Plummer [1964] 1 QB 330, [1963] 2 All ER 344, CA, where a wife was paid 
by her husband's private company a greater secretarial salary than she was worth, for tax reasons, 
and it was held that the difference between what she was worth and what she was paid (but not 
the rest of her salary) was a loss arising from the family, not the business, relationship when the 
employment ceased on his death. 

Davies v Powell Duffryn Associated Collieries Ltd [1942] AC 601 at 617, [1942] 1 All ER 657 at 665, 
HL, per Lord Wright; Blake v Midland Rly Co (1852) 18 QB 93. 

Pevec v Brown (1964) 108 Sol Jo 219 (no damages to infant son of deceased mother for disadvantage 
of care by nanny instead of by mother); Regan v Williamson [1976] 2 All ER 241 at 243, [1976] 1 
WLR 305 at 308, per Watkins J (“a wife’s companionship is to be ignored, likewise the grief and 
misery caused by her departure, and, so too, a mother’s love, guidance and influence in bringing 
up children”, yet under loss of services he made an award for loss of instruction concerning 
upbringing and homework). In Hay v Hughes [1975] QB 790 at 802, [1975] 1 All ER 257 at 261, 
CA, Edmund Davies LJ said that it might have to be considered some time whether the benefit 
of a mother’s personal attention to a child’s upbringing, morals, education and psychology has in 
the long run a financial value for the child. 
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8 Fatal Accidents Act 1976, s. 3 (3). The court applies a test of reasonableness: Stanton v Ewart F. 
Youlden Ltd [1960] 1 All ER 429, [1960] 1 WLR 543, where a gravestone, but not a marble 
memorial, was allowed. In Schneider v Eisovitch [1960] 2 QB 430, [1960] 1 All ER 169, the cost of 
relatives flying to France to arrange for the body to be brought back to England was recoverable 
as funeral expenses, whereas in Bedwell v Golding & Sons (1902) 18 TLR 436, the cost of a father’s 
travelling to his son’s funeral was denied; it was not a funeral expense, and although it was caused 
by the death it was not a head of compensation for injury by reason of the son not being alive. 
See also Dalton v South Eastern Rly Co (1858) 4 CBNS 206 at 306. 


95. Pecuniary loss must be sustained by claimants. Pecuniary loss may be 
evidenced by proof of a reasonable expectation of some future pecuniary benefit’, 
and it is not necessary that the claimant should have a legal right to such a benefit 
from the deceased? or should have actually received before the death any benefit 
of the same nature”. The loss of services gratuitously rendered, such as by a wife to 
her family, is sufficient*. A dependent parent might not have reached an age of 
requiring assistance? or a deceased child might have been too young to assist®, but 
provided that there is a reasonable expectation of pecuniary benefit at the time of 
death a claim may be made. However, a wife who deserted her husband and 
forfeited any right to maintenance failed to prove an expectation of pecuniary 
benefit when she could not establish any significant prospect of reconciliation had 


her husband lived’. 


1 Pym v Great Northern Rly Co (1863) 4 B & S 396, Ex Ch, where younger children were held to 
have sustained loss of pecuniary advantage because most of the income from the settlement of 
which the deceased had been tenant for life passed on his death to his widow and eldest child; 
Springett v Ball (1865) 4 F & F 472 at 474; Hetherington v North Eastern Rly Co (1882) 9 QBD 160, 
DC, where a crippled parent, the plaintiff, had been helped in the past by his son (the deceased), 
although not for five years before death, and it was held that there was evidence of a reasonable 
expectation of further assistance which entitled the father to damages. 

Dalton v South Eastern Rly Co (1858) 4 CBNS 296; following Franklin v South Eastern Rly Co 
(1858) 3 H & N 211. 

Baker v Dalgleish SS Co Ltd [1922] 1 KB 361 at 371, CA, per Scrutton LJ; Davies v Whiteways 
Cyder Co Ltd [1975] QB 262, [1974] 3 All ER 168, where £10,000 death duties became payable by 
the claimant because the deceased died before his gift to them became duty-free under a rule 
which required seven years to elapse between a gift and the death of the donor. 

4 Berry v Humm & Co [1915] 1 KB 627; Dolbey v Goodwin [1955] 2 All ER 166, [1955] 1 WLR $53, 
CA. Where husband and wife with either separate incomes or a joint income share their living 
expenses the amount by which their joint living expenses are less than twice the expenses of each 
one living separately is a benefit arising from the relationship, and may be the subject of a claim 
under the Fatal Accidents Act 1976 by the husband in respect of the death of his wife: Burgess 
v Florence Nightingale Hospital for Gentlewomen [1955] 1 QB 349, [1955] 1 All ER 511. In Mehmet 
v Perry [1977] 2 All ER 529, DC, a father had to leave his employment on his wife’s death because 
his child was severely ill and his home had no room for a resident housekeeper; he was awarded 
damages based on his loss of earnings. 

Franklin v South Eastern Rly Co (1858) 3 H & N 211 at 215. 

Taff Vale Rly Co v Jenkins [1913] AC 1, HL, where the deceased was a girl of sixteen and an 
apprentice. 

Davies v Taylor [1974] AC 207, [1972] 3 All ER 836, HL. No account may be taken of the fact that 
the dependant had independent means except as evidence of what support the deceased gave: 
Shiels v Cruikshank [1953] 1 All ER 874, [1953] 1 WLR 533, HL. No claim may be made by a 
widow who knew that her support came from the proceeds of her husband’s crimes: Burns 
v Edman [1970] 2 QB 514, [1970] 1 All ER 886. 
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96. Future prospects. Since damages are awarded for the loss of an expectation 
of pecuniary advantage the future prospects of the dependants must be taken into 
account; the fact that they cannot be predicted with accuracy does not absolve the 
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court from making the best estimate possible. Thus evidence may be given of a 
widow’s state of health in order to estimate her life expectancy’, or of the 
possibility that her late husband’s salary might have increased or decreased. A trial 
court should never speculate where it knows?, so that evidence may be given of 
subsequent events between the death and trial? such as the death of a claimant* or 
an increase of wages in the deceased’s trade®. In assessing damages payable to a 
widow in respect of the death of her husband the remarriage of the widow or her 
prospects of remarriage are not to be taken into account®. The fact or prospect of 
her remarriage is relevant when the claims of her children are in issue or she claims 
for the loss of support for her child’. 


1 Williamson v John I. Thornycroft & Co Ltd [1940] 2 KB 658 at 660, [1940] 4 All ER 61 at 63, CA, per 
du Parcq LJ. A widow should not be compelled, by a stay of proceedings, to submit to a medical 
examination to help ascertain her expectation of life: Baugh v Delta Water Fittings Ltd [1971] 3 All 
ER 258, [1971] 1 WLR 129s. 

2 Curwen v James [1963] 2 All ER 619 at 623, [1963] 1 WLR 748 at 753, CA, per Harman LJ. 

3 Evidence may be given of changes between the trial and the hearing of an appeal only in 

exceptional circumstances: Curwen v James [1963] 2 All ER 619, [1963] 1 WLR 748, CA; cf. 

Murphy v Stone Wallwork (Charlton) Ltd [1969] 2 All ER 949, [1969] 1 WLR 1023, HL. 

Williamson v John I. Thornycroft & Co Ltd [1940] 2 KB 658, [1940] 4 All ER 61, CA. 

The Swynfleet (1947) 81 LI L Rep 116. See also Cookson v Knowles [1979] AC 556, [1978] 2 All ER 

604, HL. 

Fatal Accidents Act 1976, s. 3 (2). This provision does not apply to a widower: see Collins v Noma 

Electric Co Ltd (1962) 106 Sol Jo 431. As to the question of whether the deceased would have 

married, see Dolbey v Goodwin [1955] 2 All ER 166, [1955] 1 WLR 553, CA. 

7 Thompson v Price [1973] QB 838, [1973] 2 All ER 846. 
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97. Deductions from damages under the Fatal Accidents Act 1976. Except 
where there is a statutory direction to the contrary', the damages to be awarded to 
the dependant under the Fatal Accidents Act 1976 must take into account any 
pecuniary benefit accruing to that dependant in consequence? of the death of the 
deceased?. If damages awarded or likely to be awarded under the Law Reform 
(Miscellaneous Provisions) Act 1934* for loss of expectation of life or for pain and 
suffering or loss of amenity during the period between injury and death are 
receivable by the dependants, the net benefit after administration expenses and 
debts have been satisfied out of those damages is deducted from the dependants” 
claim?. The award for loss of earnings between injury and death is not deducted, 
for it is a belated payment of what would have been used for the dependants’ 
benefit during the deceased’s lifetime, and does not accrue to them in consequence 
of his death. However, the award for loss of earnings after death is deducted’. 

If the dependant merely becomes the owner of assets of which he formerly had 
the use, for example a house and furniture, no deduction will be made in respect 
of them’. Where income-producing investments such as stocks and shares are 
concerned, a deduction must be made. However, this deduction is not the value of 
inherited assets as such; it is the gain to the dependant from inheriting 
immediately that which he would otherwise have probably inherited upon the 
death of the deceased in the ordinary course of things, that is the value of the 
acceleration of the payment of the investments, not their full value’. 

In assessing damages in respect of a person’s death in an action under the Fatal 
Accidents Act 1976, no account is to be taken of any insurance money!®, benefit!!, 


pension!? or gratuity!? which has been or will or may be paid as a result of the 
death. 
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1 See paramg3, anten ss 

2 A voluntary benefit bestowed from motives of affection or goodwill upon the dependant after 

the death is not to be taken as resulting from the death but from the donor’s generosity : Peacock 

v Amusement Equipment Co Ltd [1954] 2 QB 347, [1954] 2 All ER 689, CA; and see Redpath v Belfast 

and County Down Rly [1947] NI 167. However, it may be different where the donor has become 

the dependant’s stepfather, which he could not have done but for the death: Mead v Clarke 

Chapman & Co Ltd [1956] 1 AN ER 44, [1956] 1 WLR 76, CA; followed in Reincke v Gray [1964] 2 

All ER 687, [1964] 1 WLR 832, CA. In the following cases no deductions were made: Rawlinson 

v Babcock and Wilcox Ltd [1966] 3 All ER 882, [1967] 1 WLR 481 (financial help by uncle towards 

deceased’s teenage daughter); Buckley v John Allen and Ford (Oxford) Ltd [1967] 2 QB 637, [1967] 1 

All ER 539 (widow who took in lodgers after husband’s death); Howitt v Heads [1973] QB 64, 

[1972] 1 All ER 491 (widow’s earning capacity); Hay v Hughes [1975] QB 790, [1975] 1 All ER 257, 

CA (grandmother’s services in looking after child on parents’ death). See also the Fatal Accidents 

Act 1976, s. 4, and para. 98, post. 

Davies v Powell Duffryn Associated Collieries Ltd [1942] AC 601 at 609, [1942] 1 All ER 657 at 661, 

HL, per Lord Macmillan. Thus a deduction is to be made where under a settlement the claimant 

benefits in consequence of the death: Pym v Great Northern Rly Co (1863) 4 B & S 396. 

4 As to the Law Reform (Miscellaneous Provisions) Act 1934, see para. 13, ante. 

§ See Davies v Powell Duffryn Associated Collieries Ltd [1942] AC 601, [1942] 1 All ER 657, HL; 

Murray v Shuter [1976] QB 972, [1975] 3 All ER 375, CA; Feay v Barnwell [1938] 1 All ER 31; 

Farmer v Rash [1969] 1 All ER 705, [1969] 1 WLR 160; and DAMAGES, vol. 12, para. 1150. 

If the damages recoverable under the Law Reform (Miscellaneous Provisions) Act 1934 would 
be reduced on account of contributory negligence (see paras. 68 et seq., ante), any damages 
recoverable in an action brought for the benefit of dependants under the Fatal Accidents Act 1976 
are reduced to a proportionate extent: s. $. 

Murray v Shuter [1976] QB 972, [1975] 3 All ER 375, CA. 

7 Kandalla v British Airways Corpn (1979) 123 Sol Jo 769. 

8 The Queen Mary [1950] P 240 at 248, [1950] 2 All ER 22 at 26, per Hodson J; Heatley v Steel Co of 

Wales Ltd [1953] 1 All ER 480, [1953] 1 WLR 405, CA. 

Roughead v Railway Executive (1949) 65 TLR 435. See also Royal Trust Co v Canadian Pacific Rly 

Co (1922) 38 TLR 899, PC. For the method by which this allowance for acceleration is calculated, 

see Muirhead v Railway Executive (1951) unreported set out in Kemp and Kemp, The Quantum of 

Damages, vol. 2 (2nd Edn) 226; and see Daniels v Jones [1961] 3 All ER 24, [1961] 1 WLR 1103, 

CA; Voller v Dairy Produce Packers Ltd [1962] 3 All ER 938, [1962] 1 WLR 960; and Taylor 

v O'Connor [1971] AC 115, [1970] 1 All ER 365, HL. Where the deceased might have been 

expected to make substantial savings, so that his dependants would have inherited more had he 

not been killed, no deduction for acceleration is made: Kassam v Kampala Aerated Water Co Ltd 

[1065] 2 All ER 875, [1965] 1 WLR 668, PC; Taylor v O'Connor, supra. 

10 The policy need not have been taken out by the deceased; nor need the money be payable 
directly to the estate or dependants: Malyon v Plummer [1964] 1 QB 330, [1963] 2 All ER 344, CA, 
where a personal accident policy on the life of a husband was taken out by a company and policy 
money was paid to the company so that the increased value of the deceased husband’s shares in 
that company was inherited by the widow, and it was held that the increase was not deductible 
from her Fatal Accidents Act award. “Insurance money” includes a return of premiums: Fatal 
Accidents Act 1976, s. 4 (2). Where the estate consists only of Law Reform Act damages and 
insurance money, debts must be treated as payable out of the Law Reform Act damages, so that 
these damages are not deducted in full from the Fatal Accidents Act award: Joyce v British 
Electricity Authority (1955) unreported, CA, set out in Kemp and Kemp, The Quantum of 
Damages, vol. 2 (2nd Edn) 76. Cf. Schneider v Eisovitch [1960] 2 QB 430, [1960] 1 All ER 169. 

11 “Benefit” means benefit under the enactments relating to social security, including enactments in 
force in Northern Ireland, and any payment by a friendly society or trade union for the relief or 
maintenance of a member’s dependants: Fatal Accidents Act 1976, s. 4 (2). The social security 
benefits referred to are the various forms of widow’s benefit, death grant and industrial death 
benefit. A guardian’s allowance payable for the care of an orphaned child is not compensation for 
loss of dependency. See further NATIONAL HEALTH. In K v J MP Co Ltd [1976] QB 85, [1975] 1 All 
ER 1030, CA, on a claim by illegitimate children on the death of their father, their award was 
reduced because their mother would receive supplementary benefit after the death. See also 
Mehmet v Perry [1977] 2 All ER 529, DC. 

12 “Pension” includes a return of contributions and any payment of a lump sum in respect of a 
person’s employment: Fatal Accidents Act 1976, s. 4 (2). 

13 There is no statutory definition or case law on the meaning of “gratuity”. It will include any 
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voluntary payment of money direct to dependants which is not covered by the other three heads 
of ibid., s. 4 (1). It is not clear whether it would include benefits other than in money, or 
payments made not directly to dependants. > ow 

14 Ibid., s. 4 (1). The Act came into force on 1st September 1976. For the comparable provisions in 
force for causes of action arising before that date, see the Fatal Accidents Act 1959, s. 2 (1) 
(repealed). 


98. Assessment of damages under the Fatal Accidents Act 1976. The courts 
have evolved a method for calculating the amount of pecuniary benefit that 
dependants could reasonably expect to have received from the deceased in the 
future!. First the annual value to the dependants of those benefits (the 
multiplicand) is assessed. In the ordinary case of the death of a wage-earner that 
figure is arrived at by deducting from the wages? the estimated amount of his own 
personal and living expenses?. 

The assessment is split into two parts. The first part comprises damages for the 
period between death and trial*. The multiplicand is multiplied by the number of 
years which have elapsed between those two dates?. Interest at one-half the short- 
term investment rate is also awarded on that multiplicand®. The second part is 
damages for the period from the trial onwards. For that period, the number of 
years which have elapsed between the death and the trial is deducted from a 
multiplier based on the number of years that the expectancy would probably have 
lasted’ ; central to that calculation is the probable length of the deceased’s working 
life at the date of death. However, the multiplier is a figure considerably less than 
the number of years taken as the duration of the expectancy. Since the dependants 
can invest their damages, the lump sum award in respect of future loss must be 
discounted to reflect their receipt of interest on invested funds, the intention being 
that the dependants will each year draw interest and some capital (the interest 
element decreasing and the capital drawings increasing with the passage of years), 
so that they are compensated each year for their annual loss, and the fund will be 
exhausted at the age which the court assesses to be the correct age, having regard 
to all contingencies’. The contingencies of life such as illness, disability and 
unemployment have to be taken into account. Actuarial evidence is admissible, 
but the courts do not encourage such evidence!®. The calculation depends on 
selecting an assumed rate of interest. In practice about 4 or 5 per cent is selected, 
and inflation is disregarded. It is assumed that the return on fixed interest bearing 
securities is so much higher than 4 to 5 per cent that rough and ready allowance for 
inflation is thereby made!!. The multiplier may be increased where the plaintiff is 
a high tax payer!?. The multiplicand is based on the rate of wages at the date of 
trial'3. No interest is allowed on the total figure!*. 

On the death of a mother a claim for loss of household services is assessed by 
calculating the annual expense of providing substituted services and by fixing a 
multiplier which reflects the age of the children and the husband’s prospects of 
remarriage!5. 


1 Davies v Powell Duffryn Associated Collieries Ltd [1942] AC 601, [1942] 1 All ER 657, HL. 

2 The deceased’s earnings are computed after taking into account deductions which would have 
been made by way of tax: British Transport Commission v Gourley [1956] AC 185, [1955] 3 AN ER 
796, HL. Future increase or decrease in earnings must be taken into account: Mallett v McMonagle 
[1970] AC 166 at 175, [1969] 2 All ER 178 at 189, HL, per Lord Diplock. 

Savings which the deceased would have made during the rest of his life and which would have 
benefited the dependants have also to be assessed (Daniels v Jones [1961] 3 All ER 24, [1961] 1 
WER 1103, CA; Taylor v O'Connor [1971] AC 115, [1970] 1 All ER 36s, HL), but not if the court 


81 i Civil Proceedings and Remedies Paras. 98-100 


is not satisfied that the savings would have been applied for the dependants’ benefit (Gavin 

v Wilmot Breeden Ltd [1973] 3 All ER 935, {1975] 1 WLR 1117, CA). 

Taylor v O’Connor [1971] AC 115, [1970] 1 All ER 365, HL. 

The rules are laid down in Cookson v Knowles [1979] AC 556, [1978] 2 All ER 604, HL. 

The median rate of wages (after deduction of income tax) over that period is taken as the 

multiplicand: Cookson v Knowles [1979] AC $56 at 575, [1978] 2 All ER 604 at 614, HL, per Lord 

Fraser of Tullybelton. 

Cookson v Knowles [1979] AC 556 at 572, [1978] 2 All ER 604 at 611, 612, HL, per Lord Diplock. 

Cookson v Knowles [1979] AC 556 at 570, [1978] 2 All ER 604 at 609, HL, per Lord Diplock. 

Cookson v Knowles [1979] AC 556 at 575, [1978] 2 All ER 604 at 614, HL, per Lord Fraser of 

Tullybelton. The expectation of life of the dependant as well as that of the deceased must be 

taken into account: Price v Glynea and Castle Coal and Brick Co (1915) 85 LJKB 1278 at 1282, CA, 

per Bankes LJ. It also varies as between different dependants: see e.g. Kassam v Kampala Aerated 

Water Co Ltd [1965] 2 All ER 875, [1965] 1 WLR 668, PC, where eight children with ages ranging 

from three to twenty-three were held all to be dependants but for varying lengths of time. The 

expectancy of marriage of both deceased and dependants may also be relevant to an assessment of 
the length of time that the dependency would have lasted. However, see the Fatal Accidents Act 

1976, s. 3 (2), and para. 96, ante. 

9 See Taylor v O'Connor [1971] AC 115, [1970] 1 AU ER 365, HL. 

10 For limits on the use of actuarial evidence, see Mitchell v Mulholland (No. 2) [1972] 1 QB 6s, [1971] 
2 All ER 1205, CA. 

11 Mitchell v Mulholland (No. 2) [1972] 1 QB 6s, [1971] 2 All ER 1205, CA; Young v Percival [1974] 3 
All ER 677, [1975] 1 WLR 17, CA; Cookson v Knowles [1979] AC 556 at $71, [1978] 2 All ER 604 at 
661, HL, per Lord Diplock. 

12 Cookson v Knowles [1979] AC $56 at 557, [1978] 2 All ER 604 at 616, HL, per Lord Fraser of 
Tullybelton. 

13 Cookson v Knowles [1979] AC 556 at 575, [1978] 2 All ER 604 at 614, HL, per Lord Fraser of 
Tullybelton. 

14 Cookson v Knowles [1979] AC 556 at $73, [1978] 2 All ER 604 at 612, HL, per Lord Di lock. 

15 Berry v Humm & Co [1915] x KB 627; Feay v Barnwell [1938] 1 All ER 31; Jeffrey v Smith [to70] 
RTR 279, CA. 
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99. Effect of agreement by deceased or his representative to limit 
damages. If the deceased before his death has agreed that damages for personal 
injuries caused to him by the defendant’s negligence are to be limited to a cettain 
sum and his death is caused by the negligence of the defendant’s employees, the 
damages recoverable by his dependants are not normally limited to that agreed 
sum!. If the person in whose name an action may be brought agrees before 
bringing the action to accept a lump sum in settlement of the defendant’s liability, 
the agreement is not binding until each claiming dependant who is sui juris has 
approved the terms of the settlement, and the court has sanctioned the agreement 
as being for the benefit of any dependants who are minors?. 


1 Nunan v Southern Rly Co [1924] 1 KB 223, CA. 

2 Jeffrey v Kent County Council [1958] 3 AU ER 155, [1958] 1 WLR 927; explaining Condliff v Condliff 
(1874) 29 LT 831. However, the plaintiff may compromise his own personal claim: Jeffrey v Kent 
County Council, supra, at 159, 160, and at 932, 933. Where a minor or person of unsound mind is 
concerned, no settlement or compromise after an action has been brought is valid, so far as relates 
to that person's claim, without the approval of the court: see RSC Ord. 80, r. 10; Dietz v Lennig 
Chemicals Ltd [1969] AC 170, [1967] 2 All ER 282, HL; INFANTS, vol. 24, para. 897: 1; MENTAL 
HEALTH, vol. 30, para. 1025. 


100. Apportionment of damages. Although only one action may be brought 
under the Fatal Accidents Act 1976, each dependant is entitled to compensation for 
the loss resulting to him personally’. Usually the loss to the dependants as a whole 
is assessed and then apportioned between them in such shares as may be directed?. 
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Any dependant is entitled to appeal on the ground that his entitlement has been 
underestimated?. Normally where a widow and children are dependants, the 
court allocates the bulk of the award to the widow’. 


1 Pym v Great Northern Rly Co (1863) 4 B & S 396; Dietz v Lennig Chemicals Ltd [1969] 1 AC 170 at 
183, [1967] 2 All ER 282 at 285, HL, per Lord Morris of Borth-y-Gest. 

See the Fatal Accidents Act 1976, s. 3 (1); Eifert v Holt’s Transport Co Ltd [1951] 2 AUER 655n, CA, 
where the apportionment was no concern of the defendants. Alternatively, the court may 
consider each dependant separately and ascertain the total sum by addition: Yelland v Powell 
Duffryn Associated Collieries Ltd (No. 2) [1941] 1 KB 519 at 527, CA, per Luxmoore LJ. See also 
RSC Ord. 80, r. 15. 

Mead v Clarke Chapman & Co Ltd [1956] 1 All ER 44, [1956] 1 WLR 76. If the aggregate amount is 
held to be correct, an increase in one claimant’s share will result in the other dependants receiving 
less: see Williamson v John I. Thornycroft & Co Ltd [1940] 2 KB 658, [1940] 4 All ER 61, CA. 
This method has been criticised on the ground that it leaves the children unprotected if the 
widow neglects her duty to maintain the children. This criticism is the more relevant since the 
court no longer has any control over the widow’s handling of her award: see the Administration 
of Justice Act 1965, s. 19. The courts retain control over awards to minors: RSC Ord. 80, r. 12. In 
Thompson v Price [1973] QB 838, [1973] 2 All ER 846, it was held that since the widow's 
remarriage prospect was to be ignored in assessing her damages, she was to be compensated on 
the basis that she would support the child, whereas the child was to be awarded only a sum to 
cover such benefits over and above his keep as his father might have provided for him. If an 
unmarried father is killed, the mother of his children has no claim, but their children recover the 
loss of all the benefits which their father had provided for them, including such benefits given to 
the mother for the children's advantage, e.g. cost of her air fares for a family holiday, except that 
other benefits given to the mother for which after the death she would be compensated will not 
be awarded to the children as damages: K v JMP Co Ltd [1976] QB 85, [1975] 1 All ER 1030, CA. 
In K v JMP Co Ltd, supra, separate multipliers and multiplicands were used for the assessment of 
the damages of each child. That practice is likely to give a more precise assessment, but often 
judges use their discretion to use an average multiplier and single multiplicand for all the 
children: see Hay v Hughes [1975] QB 790, [1975] 1 All ER 257, CA; Mehmet v Perry [1977] 2 All 
ER s29, DC. 
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(s) TRIAL 


101. Functions of judge and jury. In those rare cases where there is still a jury 
in an action of negligence the respective functions of judge and jury are as 
follows! : the judge decides whether the defendant owed a duty to the plaintiff, 
directs the jury on the standard of care required, decides whether there is any 
evidence on which a jury may infer that that standard has not been attained, 
instructs the jury on causation and remoteness, and lays down the principles for 
assessing damages”. The jury decides whether the conduct of the parties fell below 
the standard of care as laid down by the judge, decides issues of causation and assess 
the damages?. A court has a duty to come to a definite conclusion on the evidence, 
and so must not dismiss the action because of uncertainty as to which party was 
free from blame’. 


1 For a review of the use of juries in negligence (and civil cases generally), see Williams v Beesley 
[1973] 3 All ER 144, [1973] 1 WLR 1295, HL. 

2 See Metropolitan Rly Co v Jackson (1877) 3 App Cas 193, HL. 

3 See Ryder v Wombwell (1868) LR 4 Exch 32; Banbury v Bank of Montreal [1918] AC 626 at 670 et 
seq., HL, per Lord Atkinson; Winnipeg Electric Co v Geel [1932] AC 690, PC; cf. Giblin 
v McMullen (1869) LR 2 PC 317; and see Wright v Midland Rly Co (1885) 1 TLR 406n, CA; Brown 
v Great Western Rly Co (1885) 1 TLR 406; on appeal (1885) 1 TLR 614, CA. 

4 Bray v Palmer [1953] 2 All ER 1449, [1953] 1 WLR 1455, CA. 
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102-200. When case may be withdrawn from jury. Unless there is some 
evidence of negligence the judge must not leave the issue of negligence to the jury, 
if there is one, and his failure to withdraw the case is a decision on which an appeal 
may lie’. If at the close of the plaintiff’s case counsel for the defendant submits that 
he has no case to answer the judge may put him to his election whether he relies 
on his submission of no case, or whether he will call evidence himself2. If counsel 
then elects to stand on his submission of no case he is bound by it?. If counsel has 
not been put to his election, and fails on his submission of no case, he is not 
precluded from calling evidence’. 


1 Bridges v North London Rly Co (1874) LR 7 HL 213. Even when he has heard all the evidence, a 
judge may rule “no case” and withdraw the case from the jury: Grinsted v Hadrill [1953] 1 ANER 
1188, [1953] 1 WLR 696, CA. 

2 Parry v Aluminium Corpn Ltd (1940) 162 LT 236, CA; and see Storey v Storey [1961] P 63, [1960] 3 
All ER 279, CA. 

3 Payne v Harrison [1961] 2 QB 403, [1961] 2 All ER 873, CA, where it was held that on appeal the 
matter is decided by considering the evidence as a whole, including the defendant’s evidence, 
even though his submission of no case may have been wrongly rejected. As to the powers of an 
appellate court on an appeal in civil actions including the power to order a new trial, see PRACTICE 
AND PROCEDURE. 

4 Yuill v Yuill [1945] P 15, [1945] 1 All ER 183, CA; Gilbert v Gilbert and Abdon (Adams Intervening) 
[1958] P 131, [1957] 3 All ER 604. 
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1. THE OFFICE, APPOINTMENT AND REMOVAL 
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1. THE OFFICE, APPOINTMENT AND REMOVAL 
OF NOTARIES 


MA AORBIE E OE NOTARY 


201. Meaning of ““notary””. A notary public is a duly appointed officer whose 
public office it is, among other matters, to draw, attest or certify, usually under his 
official seal, deeds and other documents, including conveyances of real and 
personal property, and powers of attorney relating to real and personal property 
situate in England and Wales, other countries in the Commonwealth or in foreign 
countries; to note or certify transactions relating to negotiable instruments; to 
prepare wills or other testamentary documents; to draw up protests or other 
formal papers relating to occurrences on the voyages of ships and their navigation 
as well as the carriage of cargo in ships. 

His office, which is one of great antiquity’, is recognised in all civilised 
countries, and by the law of nations his acts have credit everywhere?. 
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In any enactment “duly certificated notary public” means a notary public who 
either (1) has in force a practising certificate as a solicitor’, duly entered in the 
Court of Faculties* of the Archbishop of Canterbury in accordance with rules 
made by the Master of the Faculties; or (2) has in force a practising certificate as a 
notary public issued by the Court of Faculties in accordance with rules so made’. 
Thus a solicitor who is also a notary is only liable to take out one certificate, but it 
must be registered at the office of the Master of the Faculties. 


In ancient times notaries recorded matters of judicial importance as well as important private 
transactions or events where an officially authenticated record or a document drawn up with 
professional skill or knowledge was necessary or advisable. An interesting history of the origin 
and development of the office of notary will be found in Brooke’s Notary (th Edn). 
Hutcheon v Mannington (1802) 6 Ves 823 at 824, per Lord Eldon LC; and see para. 230, note 1, post. 
Le. under the Solicitors Act 1974: see ss. 9-18, and SOLICITORS. 

In the period before the Reformation the appointment of notaries throughout Western 
Christendom lay with the Pope, who so far as regards the whole of England and Wales delegated 
his powers of appointment to his legate, the Archbishop of Canterbury. Accordingly, in England 
and Wales it was under a licence or faculty granted by the Archbishop of Canterbury in exercise 
of his legatine powers that a notary in this period received the right to practise: see Ayliffe’s 
Parergon 384. The Pope’s right to exercise jurisdiction was formally ended by the Ecclesiastical 
Licences Act 1533, s. 16 (repealed), and any person applying to the Court of Rome for a faculty 
became liable to the penalty specified in the Statute of Praemunire (1392-3) (repealed). Since 1533 
all faculties appointing notaries to practise in England have, under the Ecclesiastical Licences Act 
1533, S. 11, been issued by the Archbishop of Canterbury, through his Court of Faculties, of 
which the chief officer is known as the Master of the Faculties. He is the same person as the Dean 
of the Arches: see ECCLESIASTICAL LAW, vol. 14, para. 1273. The master presides in the Court of 
Faculties, and exercises jurisdiction over the appointment of notaries (see paras. 210 et seq., post), 
and their removal (see para. 223, post) from the roll of notaries. As to the Court of Faculties, see 
ECCLESIASTICAL LAW, vol. 14, para. 1273. The Church of England, so far as it extended to Wales 
and Monmouthshire, was disestablished on 31st March 1920, and the appointment of district 
notaries practising wholly in Wales and Monmouthshire was transferred to the Lord Chancellor: 
see the Welsh Church Act 1914, ss. 1, 37; Welsh Church (Temporalities) Act 1919, s. 2; and 
ECCLESIASTICAL LAW, vol. 14, paras. 322 et seq. As to the appointment of notaries in Wales, see 
para. 219, post. 

s Solicitors Act 1974, s. 87 (1), applied to all enactments by s. 89 (7). 
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202. Classes of notaries. There are three classes of notaries, namely 
ecclesiastical’, general? and district? notaries. There are in addition notaries 
practising in Wales* and overseas. The admission of general notaries has been 
regulated by statute since 1801°, and the admission of district notaries has been 
similarly regulated since 1833, when this class of notaries was created”. The 
relevant statutes are the ublic Notaries Acts 1801, 1833 and 18438. In general, these 
Acts do not extend to ecclesiastical notaries?. In addition certain diplomatic and 
consular officers are entitled to act as notaries in foreign countries!°. 


See paras. 203, 210, 211, post. 

See paras. 204, 212 et seq., post. 

See paras. 205, 217, 218, post. 

See paras. 219, 220, post. 

See para. 221, post. 

See the Public Notaries Act 1801, s. 1. 

See the Public Notaries Act 1833. 

Le. the Public Notaries Act 1801, the Public Notaries Act 1833 and the Public Notaries Act 1843. 
Cf. the Public Notaries Act 1801, s. 14. 

See para. 206, post. 
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203. Ecclesiastical notaries. In England! the office of ecclesiastical notary? is 
normally held by the diocesan registrars and by the legal secretaries of the 
bishops. 


1 Since the disestablishment of the Church of Wales (see para. 201, note 4, ante) ecclesiastical 
notaries are not appointed for Wales. 

2 As to the appointment, powers and liabilities of ecclesiastical notaries, see paras. 210, 211, post. 

3 The offices of diocesan registrar and legal secretary are often, but not always, held by the same 
person. As to these offices, see ECCLESIASTICAL LAW, vol. 14, para. 1281. 


204. General notaries. A general notary! is a notary holding a faculty? either 
entitling him to practise in all places in England and Wales, including the area 
under the jurisdiction of the ancient Company of Scriveners of the City of 
ae or entitling him to practise in all places in England and Wales outside 
dhat arek 


Further as to general notaries, see paras. 212 et seq., post. 

“Faculty” signifies a privilege or special dispensation granted to a person by favour and 
indulgence to do that which by the law he cannot do: Termes de la Ley 324. 

See the Public Notaries Act 1801, s. 13, and CORPORATIONS, vol. 9, para. 1406. The jurisdiction 
extends over the City of London, the liberties of Westminster, the former borough of 
Southwark, and the area within a circuit of 3 miles of the City: s. 13. 
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205. District notaries. A district notary! is a notary holding a faculty entitling 
him to practise in a limited area in England or Wales? specified in his faculty?. He 
must not reside within a radius of 10 miles from the Royal Exchange, nor can the 
area where he practises be within that radius‘. 


1 Further as to district notaries, see paras. 217, 218, post. 

2 As to the appointment of district notaries to practise in Wales, see para. 219, post. 
3 See the Public Notaries Act 1833, s. 2. 

4 See ibid., s. 3. 


206. Diplomatic and consular officers acting as notaries. Every British 
ambassador, envoy, minister, chargé d’affaires and secretary of an embassy or 
a legation in any foreign country, and every British consul-general, consul, vice- 
consul, acting consul, pro-consul and consular agent, acting consul-general, acting 
vice-consul, and acting consular agent! exercising his functions in any foreign 
place may there administer any oath, take any affidavit and do any notarial act? 
which any notary public may do within the United Kingdom, and every oath, 
affidavit, and notarial act administered, sworn or done by or before such person is 
as effectual as if duly administered, sworn or done by or before any lawful 
authority in any part of the United Kingdom. 


1 As to these officials, see FOREIGN RELATIONS, vol. 18, paras. 1410, 1417. 

2 As to notarial acts, see paras. 224 et seq., post. 

3 Commissioners for Oaths Act 1889, s. 6 (1); Commissioners for Oaths Act 1891, s. 2. In order that 
any document may be admitted in evidence, it is not necessary to prove the seal or signature of 
such a person or his official character: Commissioners for Oaths Act 1889, s. 6 (2). For the power 
to apply s. 6 to Commonwealth countries or the Republic of Ireland, see EVIDENCE, vol. 17, para. 
320, note 5. 
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207. Qualification to practise; admission. No person in England and Wales is 
permitted to act as a public notary, or do any notarial act', unless he has been duly 
sworn, admitted and enrolled in the court in which notaries have been 
accustomarily sworn, admitted and enrolled?. 


1 As to notarial acts, see paras. 224 et seq., post. 

2 Public Notaries Act 1801, s. 1; Interpretation Act 1978, s. 22 (1), Sch. 2, para. § (a). These 
provisions do not apply to an ecclesiastical notary, but are observed by the Court of Faculties in 
the case of ecclesiastical notaries. 


208. Penalty for practising without authority. A person who, in his own 
name or in the name of any other person, acts or practises as a notary for gain, fee 
or reward without being able to prove, if required, that he is duly authorised so to 
do, is liable for every such offence on summary conviction to a fine not exceeding 
Liao. 

Provided he is duly certificated”, a notary public is excepted from certain penal 
provisions of the Solicitors Act 1974 which are directed against unqualified persons 
preparing instruments relating to property or legal proceedings? or preparing 
papers for probate purposes* for fee, gain or reward”. If he acts when he is not 
duly certificated® he ranks as an unqualified person” for the purposes of that Act 
and will not be able to recover any costs in respect of anything done when acting 
as a solicitor®. 

It seems that the position of an apprentice is not affected by the omission of the 
notary to renew his certificate”. 
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Public Notaries Act 1843, s. 10; Common Informers Act 1951, s. 1 (1), (3), Schedule. Proceedings 
must be brought within twelve months after the commission of the offence: Public Notaries Act 
1843, S. IO. 

For the meaning of ‘“‘duly certificated notary public”, see para 201, ante. 

See the Solicitors Act 1974, s. 22 (1), and SOLICITORS. 

See ibid., s. 23 (1), and SOLICITORS. 

Ibid., ss. 22 (2) (a), 23 (2). 

As to the issue, date and expiry of solicitors’ practising certificates, see ibid., s. 14, and SOLICITORS. 
“Unqualified person” means a person who is not qualified under ibid., s. 1, to act as a solicitor: 
s. 87 (1). 

Ibid., s. 25 (1). 

It was so provided by the Solicitors (Clerks) Act 1844, s. 4, but that section was repealed by the 
Solicitors Act 1932 and replaced by s. 22 (repealed), which did not refer to notaries. Nor did the 
corresponding provisions of the Solicitors Act 1957, s. 3 (1) proviso (repealed). There is no 
corresponding provision in the Solicitors Act 1974. 
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209. Stamp duties and fees. No stamp duties are payable in respect of (1) 
articles of apprenticeship to a notary; (2) a faculty admitting a notary to practise in 
England; (3) a notary's annual certificate; and (4) notarial acts!. 

The fees payable on the appointment of a notary public in England or of 
a general notary public in Wales amount to about £702. 


1 Fees formerly payable were abolished by the Solicitors, Public Notaries, &c., Act 1949, s. I (1) 
(repealed); Finance Act 1949, s. 35, Sch. 8, Part I (repealed). 

2 The fees are regulated by orders made by the Master of the Faculties. As to fees payable on the 
appointment of a district notary in Wales, see para. 220, post. 
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(2) APPOINTMENT OF NOTARIES 
(i) Ecclesiastical Notaries 


210. Who may be appointed. The registrar of an ecclesiastical court in England 
or the legal secretary of a bishop', or any other person who needs to be created a 
notary in order to hold any ecclesiastical office, may be appointed as an 
ecclesiastical notary. An ecclesiastical notary need not serve an apprenticeship?, 
but is appointed if personally fit as a matter of course. The appointment lies with 
the Master of the Faculties? who, in the case of ecclesiastical notaries, is entitled to 
appoint in the exercise of his discretion unaffected by the Public Notaries Acts 
1801, 1833 and 18434. 


1 As to these offices, see ECCLESIASTICAL LAW, vol. 14, para. 1281. 

2 Public Notaries Act 1801, s. 14. 

3 As to the Master of the Faculties, see para. 201, note 4, ante. 

4 Cf. Bailleau v Victorian Society of Notaries [1904] P 180 at 184, 185, Court of Faculties, per Sir Lewis 
Dibdin KC, Master of the Faculties. The master’s discretion is derived from the Ecclesiastical 
Licences Act 1533, s. 16 (repealed), which prescribed no particular qualifications: cf. Brooke’s 
Notary (9th Edn) 43. 


211. Powers and liabilities. An ecclesiastical notary must not allow his name to 
be used improperly!, nor can he have or retain an apprentice to serve him?, but 
otherwise provisions of the Public Notaries Acts 1801, 1833 and 1843 relating to 
apprenticeship and other matters do not apply to ecclesiastical notaries?. 


1 Public Notaries Act 1801, s. 14; Norwich Notaries, Eaton v Watson, Eaton v Hansell [1904] WN 24, 
Court of Faculties. 

2 Public Notaries Act 1843, s. 2. 

3 Public Notaries Act 1801, s. 14; Norwich Notaries, Eaton v Watson, Eaton v Hansell [1904] WN 24, 
Court of Faculties. 


(ii) General Notaries 


212. Grant and registration of faculty. General notaries are appointed 
pursuant to the Public Notaries Acts 1801, 1833 and 1843. 

The faculty or instrument by which a notary is certified of his appointment and 
authorised to practise issues from the Court of Faculties!, where notaries are 
sworn, admitted and enrolled, and is countersigned by the registrar of the court. 
This faculty is granted subject to the express provision that it is registered and 
subscribed by the Clerk of the Crown in Chancery? before it is available’. 


1 See the Public Notaries Act 1801, ss. 3, 10; Public Notaries Act 1843, ss. 7, 8. 
2 As to the Clerk of the Crown in Chancery, see CONSTITUTIONAL LAW, vol. 8, para. 1102. 
3 Ecclesiastical Licences Act 1533, $. 5. 


213. Service as clerk or apprentice. In order to be admitted as a notary the 
applicant must previously have been bound by a contract in writing or by 
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contract of apprenticeship! to serve as clerk or apprentice to a practising notary 
for not less than five years?. 

Within three months from the date of the contract of apprenticeship an 
affidavit, stating the date and the names and addresses of the parties to it, must be 
made by one of the subscribing witnesses of the execution of the contract, and 
must be filed by the Master of the Faculties or his surrogate or commissioners, 
who must indorse on the contract a memorandum of the date of filing the 
affidavit?. The affidavit must be produced and openly read in court before the 
applicant is enrolled as a public notary?. 

Provision is made for transferring the apprentice in the event of the death of the 
notary to whom he is apprenticed and in other events?. 


1 As to apprenticeship contracts generally, see EMPLOYMENT, vol. 16, paras. 586 et seq. 

2 Public Notaries Act 1801, s. 2; Public Notaries Act 1843, ss. 3, 6; Administration of Justice Act 
1969, s. 29. Formerly a seven-year period applied to notaries desiring to practise within the 
jurisdiction of the Scrivener’s Company. None of the provisions as to apprenticeship applies to 
ecclesiastical notaries: see para. 211, ante. Nor does a district notary need to serve an 
apprenticeship: see para. 218, ante. 

Public Notaries Act 1801, ss. 2, 4. The person filing the affidavit must record it in a book which is 
open to public inspection: s. 5. The recording fee is £5:25 and the inspection fee £2-10. The 
execution of articles of apprenticeship may be and in practice invariably is deposed to before a 
commissioner for oaths. The oaths on admission may be and sometimes are sworn before a 
commissioner specially appointed by the Master of the Faculties. The affidavit and articles are 
returned to the Court of Faculties. 

Public Notaries Act 1801, s. 3. 

See ibid., s. 8. Upon a transfer a second affidavit must be filed, and the apprentice must serve the 
residue of the original term: s. 8. 
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214. Affidavit of service as apprentice. Before an apprentice can be enrolled as 
a notary, he must make and file an affidavit of due service of the apprenticeship 
term! in the proper business, practice or employment of a notary. If, however, 
the master is a solicitor as well as a notary, the apprentice will not be disqualified 
by having served a clerkship to his master or his partner as a solicitor at the same 
time as that of his apprenticeship?, provided the apprentice does not intend to 
practise within the area under the jurisdiction of the Scriveners’ Company‘. 


1 Public Notaries Act 1801, s. 9. 

2 Ibid., s. 7. As to what counts as due service, see R v Scriveners’ Co (1830) 10 B&C 511; 
R v Scriveners’ Co (1842) 3 QB 939, as reported sub nom. Scriveners’ Co v R (1842) 12 LJ Ex 492, 
Ex Ch. 

3 Public Notaries Act 1843, s. 1. 

4 Ibid., s. 6. As to this area, see para. 204, note 3, ante. 


215. Qualification to practise within area of Scriveners’ Company. If the 
apprentice applies for a faculty enabling him to practise within the area under the 
jurisdiction of the Scriveners’ Company', he must take up the freedom of the 
Scriveners’ Company according to its rules, and obtain a certificate of the clerk of 
the company to that effect and produce it to the Master of the Faculties before 
such a faculty can issue?. 


1 As to this area, see para. 204, note 3, ante. 
2 Public Notaries Act 1801, s. 13. Under the powers of its charter and according to its rules, the 
Scriveners’ Company requires a person taking up the freedom of the company for the purpose of 
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practising as a notary in the area under its jurisdiction to pass an examination in (among other 
subjects) mercantile law, the law of real and personal property and the practice of a notary’s 
office, as well as in the language of one of the foreign European states. Fees are payable to the 
Scriveners’ Company for admission by servitude or patrimony and for admission by redemption 
to the freedom and to the livery. 


\ 


216. Powers of the Master of the Faculties as to qualification. In respect of 
the appointment of notaries admitted to practise outside the area under the 
Jurisdiction of the Scriveners’ Company!, either in England or elsewhere in the 
British Commonwealth, the Master of the Faculties has power to make rules 
requiring evidence as to the competency of the applicant and may admit or reject 
an applicant at his discretion?. 


1 As to this area, see para. 204, note 3, ante. 
2 Public Notaries Act 1843, s. 4. The existing Rules of the Court of Faculties are dated roth 
November 1833 and 23rd February 1838, and are set out in Brooke’s Notary (9th Edn) 443-445. 


(iii) District Notaries 


217. Admission as district notary. A solicitor who resides more than ro miles 
from the Royal Exchange, London, may be admitted by the Master of the 
Faculties to practise as a general district notary outside the City of London, the 
liberties of Westminster, the borough of Southwark, and outside a circuit of 10 
miles from the Royal Exchange, London!. The faculty describes the area within 
which the solicitor is authorised to practise as a notary?. 


1 Public Notaries Act 1833, ss. 2, 3; Solicitors Act 1974, s. 89 (6). 

2 Public Notaries Act 1833, ss. 1, 2. See the observations of Sir Lewis Dibdin KC, Master of the 
Faculties, in Bailleau v Victorian Society of Notaries [1904] P 180 at 183, Court of Faculties; Graham 
v Smart (1863) 9 Jur NS 387, Court of Faculties; Birmingham Notaries, Tunbridge v Mathews, 
Colmore v Mathews, Clarke v Mathews [1903] WN 158, Court of Faculties; Norwich Notaries, 
Eaton v Watson, Eaton v Hansell [1904] WN 24, Court of Faculties; Re Great Yarmouth Notaries, de 
la Lynde v Chamberlin [1918] WN 113, Court of Faculties, where the limits of the faculty were 
ordered to be settled in chambers. 


218. Appointment of district notary. No service as an apprentice is required . 
before the issue of a faculty to practise as a district notary!. The applicant presents 
a memorial to the Master of the Faculties and produces a certificate of personal 
fitness signed by two notaries?. His application must be supported by bankers, 
merchants and others residing in the district?. 

If the application is opposed by other notaries practising in the district a caveat 
may be entered, to whom, if two or more in number, notice of the application 
must be given by the applicant?. 

The Master of the Faculties must be satisfied of the fitness of the applicant, and 
that for the due convenience and accommodation of the public the number of 
notaries in the district in question is insufficient‘. 


1 Public Notaries Act 1833, s. I. 
2 Rules of the Court of Faculties dated 19th November 1833, and dated 23rd February 1838 (set out 
in Brooke’s Notary (9th Edn) 443-445), made under the Public Notaries Act 1843, s. 4. 
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3 Rules of the Court of Faculties dated 23rd February 1838. An articled clerk who has served his 
articles and is entitled to be admitted to practise as a notary is entitled to oppose the application, 
and in practice is always given notice of an application: Warwick v Cochrane, Warwick v Belk 
(1915) 32 TLR 165, Court of Faculties. 

4 Public Notaries Act 1833, ss. 1, 2. The convenience and accommodation of merchants, 
shipowners and bankers carrying on business in the district is to be considered above all things, 
and increase of population, unless accompanied by an increase of shipping and mercantile 
business, is insufficient ground for an additional appointment: Graham v Smart (1863) 9 Jur NS 
387, Court of Faculties. See also Birmingham Notaries, Tunbridge v Mathews, Colmore v Mathews, 
Clarke v Mathews [1903] WN 158, Court of Faculties; Norwich Notaries, Eaton v Watson, Eaton 
v Hansell [1904] WN 24, Court of Faculties. Although it is desirable that specific instances of the 
need of more notaries should be given where the existing notaries practising are alleged to be 
insufficient, an application to be appointed a general district notary will not be rejected only on 
the ground that no specific instances of insufficiency have been proved, if there is no other reason 
why the application should not be granted: Warwick v Cochrane, Warwick v Belk, as reported in 
[1916] WN 19, Court of Faculties; Re Great Yarmouth Notaries, de la Lynde v Chamberlin [1918] 
WN 113, Court of Faculties. See also Re Cambridge Notaries, Few v King [1919] W N 249, Court of 
Faculties; Re Birmingham Notaries, ex parte Smith, Duggan v Blakemore [1920] WN 125, Court of 
Faculties; Re Manchester Notaries, Knott v Boutflower [1922] WN 199, Court of Faculties (purchase 
by applicant of goodwill of a notarial business), There is a rule of practice that the Court of 
Facultics will appoint a second notary in a town in which only one notary is practising: Re 
Rochdale Notaries, Hudson v Boutflower [1gtoJW N 228, Court of Faculties; Re Cambridge Notaries, 
Few v King, supra; Re Gateshead Notaries, Ord v Dixon [1922] W N 286, Court of Faculties. Where 
there are two notaries public practising in one firm they are considered for the purposes of public 
convenience almost as one notary: Re Great Yarmouth Notaries, de la Lynde v Chamberlin, supra; 
Re Cambridge Notaries, Few v King, supra. Three notaries public practising in one firm are also 
considered for these purposes almost as one notary: Re Torquay Notaries (1947) 6th October 
(unreported); Re Nottingham Notaries (1948) 26th October (unreported). See also the rules cited in 
note 2, supra. 


(iv) Notaries practising in Wales 


219. Appointment. In Wales district notaries are appointed by the Clerk of the 
Crown in Chancery under powers delegated by the Lord Chancellor’. 


1 Welsh Church Act 1914, s. 37; Order of the Lord Chancellor dated 29th March 1922. 


220. Qualification. Persons applying to be admitted to practise as general 
district notaries in Wales must be admitted solicitors in actual practice!. The 
applicant must lodge in the Crown Office or send to the Clerk of the Crown at 
the House of Lords a memorial with the prescribed fee? accompanied by a 
certificate of fitness and the applicant’s last annual practising certificate?. The 
memorial must be countersigned by at least ten persons representative of the 
magistrates, bankers, merchants and principal inhabitants of the district’. 

Where there are two or more notaries already practising in the district, notice 
of the application must be given to them by the applicant®. Opposition may be 
made to the application by any notary or society of notaries so practising®. If it is 
opposed, the application is heard by the Clerk of the Crown in Chancery and the 
costs of the application and the hearing are in his discretion’. 

Every notary admitted to practise must forward his annual practising 


certificate? every year to the Clerk of the Crown for registration at the Crown 
Office”: 
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Notary Public (Welsh Districts) Rules 1924, r. 1; Interpretation Act 1978, ss. $, 23 (1), Sch. 1, 
Sch. 2, para. 6. These rules, which are dated 23rd December 1924, are set out in [1925] WN (Part 
TI) 44. 
2 The prescribed fee is £2: Crown Office Fees (Warrants and Letters Patent, etc.) Order 1938, 
S.R. & O. 1938 No. 1222. 
3 Notary Public (Welsh Districts) Rules 1924, r. 2. For forms of memorial and certificate of fitness, 
see Schedule, Forms 1, 2. 
Ibid., r. 3. 
Ibid., r. 5. For the prescribed form of notice, see Schedule, Form 3. The applicant must send to 
the Clerk of the Crown with the memorial and certificate a duplicate notice of application 
indorsed with a certificate that the notice has been so sent, and when and how it was sent: r. 5. 
Ibid., r. 6. Within seven days of service of the notice of application the respondent sends to the 
applicant and the Clerk of the Crown a notice of opposition (r. 7, Schedule, Form 4), whereupon 
the applicant sends to the respondent a copy of the memorial (r. 8). Within fourteen days after 
receiving the copy of the memorial the respondent sends to the applicant and the Clerk of the 
Crown a reply (r. 9) to which the applicant may, within fourteen days, make a further reply, 
lodging a copy in the Crown Office and sending a copy to the respondent (r. 10). Facts in issue 
are verified by affidavit (see r. 12), and there will generally be a hearing (see r. 13). The fee for 
filing notice of opposition and reply is £1 for each: Crown Office Fees (Warrants and Letters 
Patent, etc.) Order 1938. 
7 Notary Public (Welsh Districts) Rules 1924, r. 13. The fee for a commission to admit a notary 
without attendance at the Crown Office is £2, and the fee for the faculty is £12: Crown Office 
Fees (Warrants and Letters Patent, etc.) Order 1938; Crown Office Fees (Welsh District 
Notaries) Order 1946, S.R. & O. 1946 No. 617. As to the grounds of appointment, see para. 218, 
ante. 
As to the annual practising certificate, see para. 208, ante. 
9 Notary Public (Welsh Districts) Rules 1924, r. 14. 
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(v) Notaries practising in the British Commonwealth Overseas 


221. Appointment. The Master of the Faculties has power to issue a faculty to 
any person to practise as a notary in the British dominions or colonies beyond the 
seas!. 

No service of apprenticeship is required previous to the issue of the faculty, nor 
need the applicant for such a faculty be a solicitor; but the applicant must satisfy 
the Master of the Faculties that he is competent to practise as a notary, and in 
issuing the faculty the Master of the Faculties is guided mainly by considerations 
of public convenience”. The application must be supported by the local Society of 
Notaries, if such exists. 


1 For the origin of the power, see the Ecclesiastical Licences Act 1533, s. 2 (repealed). 
2 Bailleau v Victorian Society of Notaries [1904] P 180, Court of Faculties; Fay v Society of Notaries for 
the State of Victoria [1909] P 15, Court of Faculties. 


(3) REFUSAL TO APPOINT; 
STRIKING OFF THE ROLL 


222. Refusal to appoint. If the grant of the faculty is refused by the Master of 
the Faculties, complaint may be made to the Lord Chancellor, who may, by writ, 
require the reason for the refusal to be signified to the Crown, and the Crown 
may either allow the reason or, if it is held to be insufficient, direct the Master of 
the Faculties to grant the faculty’. 
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1 Public Notaries Act 1843, s. 5, applying the Ecclesiastical Licences Act 1533, s. 11. For another 
example of this power, cf. ECCLESIASTICAL LAW, vol. 14, para. 1023, note 7. 
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223. Striking notary off the roll. The Master of the Faculties has jurisdiction to 
strike a notary off the roll of notaries for misconduct as a notary or for other good 
cause!. If there is any defect in the apprenticeship articles or their registration, or in 
the service or admission and enrolment, application to strike the notary off the roll 
on that ground must be made within twelve months from his enrolment, unless 
there has been fraud, when the application may be made at any time?. 

Any notary allowing his name to be used for the benefit of an unqualified 
person may be struck off the roll’. 

Any solicitor admitted as a notary to practise in a particular district may be 
struck off the roll of notaries if he practises as a notary or performs outside the 
district mentioned in the faculty or within the City of London, the liberties of 
Westminster, the borough of Southwark or a circuit of 10 miles from the Royal 
Exchange in Londont. 
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Re Champion [1906] P 86, Court of Faculties; Re Prior, ex parte Incorporated Society of Provincial 
Notaries Public of England and Wales [1908] WN 193, Court of Faculties; Re Terrill, ex parte 
Incorporated Society of Provincial Notaries Public of England and Wales [1908] WN 194, Court of 
Faculties. Where a solicitor who was also a notary had been struck off the roll of solicitors, the 
Court of Faculties followed the finding of fact by the Divisional Court, but admitted proof of 
further facts since that decision: Re a Notary Public, ex parte Incorporated Society of Provincial 
Notaries Public (1908) Times, 19th December, Court of Faculties. As to the present procedure for 
striking a solicitor off the roll, see SOLICITORS. 

Public Notaries Act 1843, s. 9. 

Public Notaries Act 1801, s. 10. 

Public Notaries Act 1833, s. 4. 
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2. FUNCTIONS AND NOTARIAL ACTS 
(1) FUNCTIONS 


224. Preparation of legal documents. A notary is entitled to prepare deeds, 
agreements and wills relating to real and personal property situate in England and 
Wales; to prepare deeds and other documents intended to take effect in the British 
Commonwealth overseas and in foreign states in such form and language as may 
conform to the law of the place where the deed or document is intended to 
operate; to verify, authenticate, and attest by his official seal the execution of 
deeds or other documents!, contracts, and powers of attorney; to prepare 
bottomry and respondentia bonds, average agreements, and other mercantile 
documents*; and to translate? and verify the translation of documents in any 
foreign language into the English language, and vice versa‘. 


1 In Scotland a notary may execute a “will on behalf of a testator provided he has no interest in it: 
see Gorrie’s Trustee v Stiven’s Executrix 1952 SC 1. 

2 See SHIPPING. 

3 Translation charges on the current scale will be allowed on the taxation of costs in the High 
Court: see the Supreme Court Practice 1979, para. 62/28/7. 
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4 A notary's functions are not defined by statute. The account of the functions given in the text is 
based on practice. Cf. Ayliffe’s Parergon 382; Brooke's Notary (9th Edn) 16 et seq. A notarial act 
has been defined as the act of a notary authenticated by his signature and official seal, certifying 
the due execution in his presence of some instrument or verifying something done in his ` 
presence: Brooke’s Notary (9th Edn) 46. 


225. Bills of exchange. A notary is frequently employed to present an inland or 
foreign bill of exchange for acceptance or payment. The clerk of the notary 
usually presents the bill. 

If the bill is not accepted or paid, the notary “notes” the bill. Subsequently the 
notary amplifies, or, as it is commonly called, “extends” the noting by preparing, 
signing and sealing the protest!. The notary’s charges of noting and protesting a 
bill are recoverable as damages?. 


1 As to noting and protesting bills, see the Bills of Exchange Act 1882, s. 51, and BILLS OF EXCHANGE, 
vol. 4, paras. 437 et seq. For forms of protests and notarial act of honour, see 3 Forms & 
Precedents (4th Edn) 27, 29, Forms 28, 30. 

2 See the Bills of Exchange Act 1882, s. 57 (1) (c), and BILLS OF EXCHANGE, vol. 4, para. $02. 


226. Ships’ protests. An important branch of a notary’s practice deals with the 
noting and drawing up of ships’ protests!. 

The object of the protest is to exonerate the master and mariners or person 
making the protest from any charge of improper, illegal or negligent conduct 
when damage or injury has happened to a ship or her cargo during a voyage, and 
to record formally any facts or circumstances relating to disputes or other matters 
which it is thought desirable to authenticate formally in order to exculpate the 
master or mariners from any charge or complaint of illegal or improper action. 

A “note” of the protest is made in a book of the notary, stating the date, the 
name of the ship, the name of her master and the voyage, and protests against the 
perils of the seas causing damage. The note may be amplified or “extended”. The 
document, which is under the notary’s seal, sets out a full statement of the material 
facts relating to any accident, collision, disaster or difficulty either to the ship or 
her cargo. 

Protests are frequently drawn up which deal with the conduct of any person 
having business relations or duties in connection with the ship or her cargo for the 
purpose of putting on record in an authentic form all material facts’. They are laid 
before underwriters, average adjusters and merchants for the purpose of adjusting 
losses on policies of marine insurance and settling disputes between shipowner and 
cargo-owner, and for other business purposes. 


1 As to shipping generally, see SHIPPING. 
2 Protests are required in some foreign countries to support insurance claims. 


227. Drawing bonds for payment. In connection with the raising of money by 
foreign states or corporations on the security of an issue of numbered bonds which 
are redeemable at certain dates fixed at the time of issue by drawings, a notary is 
frequently employed to superintend the drawing by lot of the bond or bonds to 
be redeemed. He certifies the numbers of the bonds drawn. 
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228. Administering oaths and taking declarations. From a very early period 
notaries have exercised, and still exercise, the right of administering oaths, and 
they are in the daily practice of preparing and taking affidavits for various 
purposes. They are authorised to take statutory declarations in lieu of oaths!. In 
particular they take declarations, oaths and affidavits relating to stamp and other 
duties?. They may also take declarations in actions pending in any of the British 
dominions beyond the seas relating to a debt where one of the parties is resident in 
Great Britain or Northern Ireland, or relating to real property situate in such 
dominions?. 

A notary may take a declaration by the attesting witness of a will, deed or other 
instrument or other competent person to prove its due execution’. In certain cases 
it is the practice of the Bank of England to accept a declaration made before 
a notary?. 


= 


Statutory Declarations Act 1835, s. 18; Perjury Act 1911, s. 17, Schedule: see EVIDENCE, vol. 17, 
para. 266. 

Stamp Duties Management Act 1891, s. 24; Revenue Act 1898, s. 7 (6). 

Statutory Declarations Act 1835, ss. 15, 18. 

Ibid., ss. 16, 18. 

For example, the bank accepts a declaration so made in lieu of an affidavit to prove the identity or 
the death of a proprietor of stock, or relating to the loss, mutilation or defacement of a bank 
note: ibid., s. 14. 
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(2) ADMISSIBILITY IN EVIDENCE OF 
NOTARIAL ACTS 


229. Proof by production of document under seal of notary. The mere 
production of a certificate or protest, under the hand or seal of an English notary, 
relating to matters taking place or occurring in England, is not of itself in an 
English court of justice evidence of the matters set forth in the certificate or 
protest; thus, the production of a protest under the seal of a notary is not of itself 
admissible to prove that a foreign bill has been presented for payment in 
England’. To prove such presentation the notary or his clerk who actually made 
the presentation must be called, but if the notary or the clerk has died, the entries 
as to the presentment and dishonour of the bill made by the notary or clerk are 
admissible to prove the presentment and dishonour of the bill?. 


1 Chesmer v Noyes (1815) 4 Camp 129; Nye v Macdonald (1870) LR 3 PC 331 at 343, per Lord Cairns. 
2 Sutton v Gregory (1797) Peake Add Cas 150; Poole v Dicas (1835) 1 Bing NC 649. 


230-300. Foreign notaries. Greater weight is given to the protests and notarial 
acts of foreign notaries and of notaries practising in the British Commonwealth 
overseas! ; thus the dishonour of a foreign bill presented abroad may be proved by 
producing a protest under the seal of a notary?. 


1 Thus judicial notice is taken of the seal or signature of a notary verifying an affidavit sworn 
abroad (Commissioners for Oaths Act 1889, s. 3; RSC Ord. 41, r. 12; Cole v Sherard (1855) 11 
Exch 482), or a power of attorney executed abroad (Hayward v Stephens (1866) 36 LJ Ch 135) or 
in the colonies (Re Goss’ Estate (1866) 12 Jur NS 595; Hutcheon v Mannington (1802) 6 Ves 823 ; Ex 
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parte Worsley (1793) 2 Hy Bl275; Omealy v Newell (1807) 8 East 364), and an affidavit verifying the 
signature of the notary is unnecessary (Re Eastern United Assurance Corpn Ltd [1928] WN 117); but 
when an affidavit is taken abroad before a notary authorised to administer oaths, then his 
signature must be verified (Re Davis’s Trusts (1869) LR 8 Eq 98), although the rule has been relaxed 
where the fund was small (see Mayne v Butler (1864) 13 WR 128; cf. Brooke v Brooke (1881) 17 
Ch D 833). Where several pieces of paper appear to constitute one document which is notarially 
verified it is not essential that each separate piece should be initialled: Hamel v Panet (1876) 2 App 
Cas 121, PC. See EVIDENCE, vol. 17, para. 320. As to foreign notaries, see also EVIDENCE, vol. 17, 
para. 110. 
2 Chesmer v Noyes (1815) 4 Camp 120. 


NOTICE TO QUIT 


See AGRICULTURE; ALLOTMENTS AND SMALLHOLDINGS; 
LANDLORD AND TENANT 


NUCLEAR POWER 


See ELECTRICITY, ATOMIC ENERGY AND RADIOACTIVE 
SUBSTANCES 
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NUISANCE 


1, NATURE OF NUISANCE 


PARA. 
Description and Classification 301 
(i) Public, Private and Statutory Nuisances 301 
(11) Essentials of Common Law Nuisance 309 
Nuisances between Neighbouring Properties 315 
(i) Injury to Property . E 315 
(ii) Injury to Health and Comfort . B23 
Other particular cases of Nuisance . 330 
Dangerous Property A 336 
(i) Property Inherently Dangerous. 336 
(u) Dangerous User of Property 338 

2. REMEDIES AND LEGAL PROCEEDINGS 
In general 346 
Abatement 349 
(i) Abatement by Má © 349 
(1) Abatement by Local Authorities 357 
Action for Private Nuisance 359 
(i) Who may sue . ; 359 
(11) Who is liable to be cued ; 364 
Action for Public Nuisance 370 
Defences 375 
Damages 382 
Injunctions 385 
atomic energy, control . a 6 : . . See ELECTRICITY, ATOMIC ENERGY 
AND RADIOACTIVE SUBSTANCES 

clean air legislation ; : ; : : PUBLIC HEALTH 
covenants not to cause nuisance . . o . LANDLORD AND TENANT 
criminal nuisance . : : E i E : CRIMINAL LAW 
damages generally. : : E : : : DAMAGES 
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For easements to create nuisance . o o 5 z see EASEMENTS 


explosives 

fires, control. 

injunctions generally 

landlord, hability 

negligence 

nuisance by aircraft 
animals 
bridges o 
dead bodies 
electricity consumers 

suppliers 
factories 
gas suppliers 
pollution of water 
railway undertakings 
sewers and drains 
in churchyards 
fisheries 
markets 
ports . 
on boundaries . 

highways 


nuisance to commons and pastures . 


overhead wires 
public health 


inspectors 


relator actions 
sanitary authorities 
statutory nuisances 
powers, exercise of. 
support, right of . 
tenant, liability for nuisance 
tort generally 
traffic nuisances 
trespass. 


EXPLOSIVES 

FIRE SERVICES 

INJUNCTIONS 

LANDLORD AND TENANT 

NEGLIGENCE 

AVIATION 

ANIMALS 

HIGHWAYS 

CREMATION AND BURIAL 

ELECTRICITY 

ELECTRICITY 

TRADE AND LABOUR 

GAS 

WATERS 

RAILWAYS 

PUBLIC HEALTH; WATERS 

ECCLESIASTICAL LAW 

FISHERIES 

MARKETS AND FAIRS 

SHIPPING 

BOUNDARIES 

HIGHWAYS 

COMMONS 

ELECTRICITY; HIGHWAYS, 

PUBLIC HEALTH 

LOCAL GOVERNMENT; PUBLIC 
HEALTH; NATIONAL HEALTH 

PRACTICE AND PROCEDURE 

PUBLIC HEALTH 

PUBLIC HEALTH 

LOCAL GOVERNMENT 

EASEMENTS; MINES 

LANDLORD AND TENANT 

TORT 

ROAD TRAFFIC 

TRESPASS 


1. NATURE OF NUISANCE 
(1) DESCRIPTION AND GEASS SILICON 


(i) Public, Private and Statutory Nuisances 


301. Meaning of “nuisance”. The term “nuisance” as used in law is not capable 
of exact definition'. Although most nuisances arise from a long continuing 
condition, a single isolated happening is sufficient if it arises from a continuing 
condition on land in the control of the defendant?. 

Nuisances may be broadly divided into (1) acts not warranted by law or 
omissions to discharge a legal duty, which obstruct or cause inconvenience or 
damage to the public in the exercise of rights common to all the Queen’s 
subjects? ; (2) acts or omissions which have been designated or treated by statute as 
nuisances*; and (3) acts or ommissions generally? connected with the user or 
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occupation of land which cause damage to another person in connection with that 
other’s user of land or interference with the enjoyment of land or of some right® 
connected with the land’. 


m 


Bamford v Turnley (1862) 3 B & S 62, 66 at 79, Ex Ch. 

2 British Celanese Ltd v A. H. Hunt (Capacitors) Ltd [1969| 2 All ER 1252, [1969] 1 WLR 959, where 
metal foil stored on the defendants’ premises and blowing from it so as to damage an electric 
cable was held to be a nuisance. This case was distinguished in SCM (UK) Ltd v W. J. Whittall & 
Son Ltd [1970] 2 All ER 417 at 430, [1970] 1 WLR 1017 at 1031, per Thesiger J, who held that one 
negligent act causing damage to an electric cable was not a nuisance; on appeal [1971] 1 QB 337, 
[1970] 3 All ER 245, CA. 

Stephen’s Digest of Criminal Law (9th Edn) 179. These are public nuisances. For examples, 
see para. 305, post. 

For examples, see PUBLIC HEALTH. 

As to the possible liability of trespassers in nuisance, see para. 364, post. 

Le. a right of property such as an easement or profit 4 prendre (see EASEMENTS, vol. 14, paras. 1, 
240) or natural rights in relation to water (see WATERS). 

7 Le. private nuisances: see para. 307, post. 
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302. Nuisance, negligence and trespass distinguished. Some varieties of 
nuisance closely resemble acts classed under the head of trespass*. The distinction 
between the two is that in trespass the immediate act which constitutes the wrong 
causes an injury to the sufferer’s person or damage to his property or amounts to 
dispossession, whereas in nuisance the act itself often does not directly affect the person 
or property of another, but has consequences which become or are prejudicial to his 
person or property”. Nuisance must also be distinguished from negligence although 
many acts which constitute a nuisance involve an element of negligence and may also 
be actionable as such?. 


1 See TRESPASS; Nicholls v Ely Beet Sugar Factory [1931] 2 Ch 84; Nicholls v Ely Beet Sugar Factory Ltd 
[1936] 1 Ch 343, CA. 

2 Reynolds v Clark (1725) 1 Stra 634; Weeton v Woodcock (1839) 5 M 8 W 587 at 594; 
Haward v Bankes (1760) 2 Burr 1114; Kine v Jolly [1905] 1 Ch 480 at 487, 488, CA, per Vaughan 
Williams LJ; see also Scott v Shepherd (1773) 2 Wm Bl 892; Esso Petroleum Co Ltd v Southport 
Corpn [1956] AC 218, [1955] 3 AU ER 864, HL. The following acts have been held to be trespass: 
the actual pouring of water on to a neighbour's land (Preston v Mercer (1656) Hard 60, as explained in 
Reynolds v Clark, supra) ; injuring a person on the highway by throwing logs at him (Reynolds v Clark, 
supra). On the other hand the following acts were held or considered to be 
nuisance and not trespass: overburdening a floor so that it fell and damaged the goods of another 
in the cellar beneath (Edwards v Halinder (1594) Poph 46); diverting the water of a river by 
digging trenches in the defendant’s own ground (Leveridge v Hoskins (1709) 11 Mod Rep 257); 
fixing a spout to the defendant’s house causing water to be poured onto the plaintiffs land 
(Reynolds v Clark, supra); so working a mine as to cause water to flow through other mines into 
those of the plaintiff (Haward v Bankes, supra); leaving logs in the highway to the personal injury 
of another (Reynolds v Clark, supra, at 635, per Fortescue J). 

3 The distinction between negligence and nuisance is discussed in NEGLIGENCE, para. I, ante. 


303. Nuisance in covenants. The word “nuisance”, when used in a covenant 
between a lessee anda lessor, should perhaps be construed prima faciein the same sense 
as in the general law of nuisance, but a covenant against committing acts of nuisance is 
commonly joined with a prohibition against doing other acts such as causing 
annoyance and inconvenience, and this will extend the scope of the obligation’. 


1 See generally LANDLORD AND TENANT. 
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304. Common law and statutory nuisances. Nuisances are divisible into 
common law and statutory nuisances. : a 

A common law nuisance is one which, apart from statute, violates the principles 
which the common law lays down for the protection of the public and of 
individuals in the exercise and enjoyment of their rights. l 

A statutory nuisance is one which, whether or not it constitutes a nuisance at 
common law, is made a nuisance by statute either in express terms or by 
implication’. 


1 Seee.g. the Clean Air Act 1956, s. 16 (as amended) (smoke). Statutory nuisances are mainly discussed 
in PUBLIC HEALTH, but see also WATERS. 


305. Public nuisance. Nuisances may be divided into those which are public and 
those which are private. l l 

A public nuisance is one which inflicts damage, injury or inconvenience on all 
the Queen’s subjects or on all members of a class who come within the sphere or 
neighbourhood of its operation. However, it may affect some to a greater extent 
than others!. The question whether the number of persons affected is sufficient to 
constitute a class is one of fact?. 


1 Soltau v De Held (1851) 2 Sim NS 133 at 142. Where a noise caused by a tinman plying his trade 
affected three houses only, it was held that this was a private nuisance and not a public one: 
R v Lloyd (1802) 4 Esp 200. Whether the overheating of a church so as to be injurious to health was 
a public nuisance was doubted, but not decided, in Woodman v Robinson (1852) 2 Sim NS 204. 

2 See A-G v PYA Quarries Ltd [1957] 2 QB 169 at 184, [1957] 1 All ER 894 at 902, CA. A public 
nuisance is a nuisance which is so widespread in its range or so indiscriminate in its effect that it 
would not be reasonable to expect one person to take proceedings on his own responsibility to 
put a stop to it, but should be taken on the responsibility of the community at large: A-G 
v PYA Quarries Ltd, supra, at 191 and at 908 per Denning LJ. 


306. Criminal liability for public nuisance. There are many statutory 
provisions! which impose penalties for nuisances affecting public health, morals 
and comfort. However, the common law liability remains, and any person who 
by any act unwarranted by law or by any omission to carry out a legal duty 
endangers the life, health, property, morals or comfort of the public commits an 
offence known as public nuisance?. 


1 As to statutory nuisances within the public health legislation, see PUBLIC HEALTH. 

2 Examples are the keeping of a corpse unburied (R v Vann (1851) 2 Den 325 at 331, CCR), 
provided the person charged has the means for paying for its burial (see CREMATION AND BURIAL, 
vol. 10, para. 1018); the exposure in a public place of a person infected with smallpox 
(R v Vantandillo (1815) 4 M & S 73), but it would be a defence to an indictment if it could be 
shown that there was lawful and sufficient excuse for so doing (R v Burnett (1815) 4 M & S 272; 
and see Metropolitan Asylum District Managers v Hill (1881) 6 App Cas 193 at 204, HL, per Lord 
Blackburn; A-G v Nottingham Corpn [1904] 1 Ch 673); the keeping of explosives or highly 
inflammable matter in a manner calculated to terrify the neighbourhood or to do damage to 
neighbouring property (R v Lister and Biggs (1857) Dears & B 209, CCR; R v Taylor (1742) 2 Stra 
1167; R v Bennett (1858) Bell CC 1; and see EXPLOSIVES, vol. 18, para. 1; and for statutes now 
regulating the keeping of explosives, see EXPLOSIVES, vol. 18, paras. $1-66)); going about a public 
street armed so as to terrify the public (R v Meade (1903) 19 TLR 540). As to the common law and 
statutory liability for selling unwholesome food, see FOOD, vol. 18, para. 1066. The actual, not 
potential, danger to the public must be considered, so that a hoax telephone call about the 
planting of a bomb was held not to be a public nuisance: R v Madden [1975] 3 AU ER 155, [1975] 1 
WLR 1379, CA; cf. R v Soul (1980) Times, 19th February. 
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307. Private nuisance. A private nuisance is one which interferes with a person’s 
use or enjoyment of land or of some right! connected with land?. It is thus a 
violation of a person’s private rights as opposed to a violation of rights which he 
enjoys in common with all members of the public. The ground of the 
responsibility is ordinarily the possession and control of land from which the 
nuisance proceeds?. 


1 E.g. an easement: see EASEMENTS, vol. 14, para. 132. 

2 See 3 Bl Com (14th Edn) 216; R v Lloyd (1802) 4 Esp 200; A-G v Sheffield Gas Consumers Co (1853) 
3 De GM & G 304 at 320; Smith v Jaffray (1886) 2 TLR 480 at 482, DC; Malone v Laskey [1907] 2 
KB 141, CA (overruled, but without affecting this point, by A. C. Billings & Sons Ltd v Riden 
[1958] AC 240, [1957] 3 All ER 1, HL); Cunard v Antifyre Ltd [1933] 1 KB 551 at 556, 557, DC; 
Nicholls v Ely Beet Sugar Factory Ltd [1936] Ch 343 at 348, CA; Sedleigh-Denfield v O’ Callaghan 

[1940] AC 880 at 903, [1940] 3 All ER 349 at 364, HL, per Lord Wright; Southport Corpn v Esso 
Petroleum Co Ltd |1954] 2 QB 182 at 196, [1954] 2 All ER 561 at 579, CA, per Denning LJ. See also 
Heaven v Mortimore (1967) 202 Estates Gazette 615; on appeal (1968) 205 Estates Gazette 767, CA. 
Interference with adjoining land by someone using the highway may be a private nuisance: 
Hubbard v Pitt [1976] QB 142 at 189, [1975] 3 All ER 1 at 19, CA, per Orr LJ. Several dicta lend 
support to the view that an action for private nuisance may be maintained for an inter- 
ference which is unconnected with any use of land by the defendant: see e.g Sedleigh- 
Denfield v O’Callaghan [1940] AC 880 at 903, [1940] 3 All ER 349 at 364, HL, per Lord Wright; 
Cunard v Antifyre Ltd [1933] 1 KB 551 at 557, per Talbot J; Southport Corpn v Esso Petroleum Co Ltd 
(1953), [1956] AC 218 at 224, 225, [1953] 2 All ER 1204 at 1207, 1208, per Devlin J. Cf. Southport 
Corpn v Esso Petroleum Co Ltd [1954] 2 QB 182 at 196, [1954] 2 All ER 561 at 570, CA, where 
Denning LJ cited the statement by Lord Wright in Sedleigh-Denfield v O’Callaghan, supra, at 903 
and at 364, without including the possibility of the exceptions mentioned by Lord Wright. The 
view of Denning LJ was approved by Lord Radcliffe on appeal, see [1956] AC 218 at 242, [1955] 3 
All ER 864 at 871, HL. In Australia a trespasser is not liable in private nuisance: Beaudesert 
Shire Council v Smith [1966] ALR 1175 (Aust. HC). For the contrary view, see Southport 
Corpn v Esso Petroleum Co Ltd, supra, at 224 and at 1207 per Devlin J. 
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308. Distinctions between remedies and defences for public and private 
nuisance. The importance of the division of nuisances into public and private lies 
partly in the difference of the remedies and defences applicable to eacht, and partly 
in the fact that a private individual has no right of action in respect of a public 
nuisance unless he can show that he has sustained some special damage over and 
above that inflicted on the community at large’. 

Whereas a private nuisance may be justified on the ground that the right to 
commit it has been acquired by prescription?, no amount of time will afford a like 
defence to an allegation of a public nuisance?. Moreover, the Crown cannot grant 
to a person a right to commit a public nuisance’. 


1 See paras. 346 et seq., post. 
2 See paras. 370-347, post. 
3 See EASEMENTS, vol. 14, paras. 72—109. 


4 See para. 375, post. 


(ii) Essentials of Common Law Nuisance 


309. Both unlawful act and damage necessary. In order to constitute a 
nuisance there must be both (1) an unlawful act, and (2) damage, actual or 
presumed!. Damage alone gives no right of action; the mere fact that an act causes 
loss to another does not make that act a nuisance’. 
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For the purposes of the law of nuisance, an unlawful act is the interference by 
act or omission with a person's use or enjoyment of land or some right over or in 
connection with land*. ` 


1 As to the presumption of damage, see para. 313, post. 

2 Harrison v Good (1871) LR 11 Eq 338; Fishmongers’ Co v East India Co (1752) 1 Dick 163. Examples 
of damage without an unlawful act are the establishment of a school in competition with an 
existing one (Gloucester Grammar School Case (1410) YB 11 Hen 4, fo 47, pl 21; cited in 
Keeble v Hickeringill (1706) 11 East 574 at 576); the noise of music lessons and practice in a 
neighbouring house (Christie v Davey [1893] 1 Ch 316); the establishment of a large school near a 
residence (Harrison v Good, supra); the occasional discomfort caused by a neighbour burning his 
weeds, emptying cesspools or repairing his house (Bamford v Turnley (1862) 3 B & S 66 at 83); the 
setting up of a decoy for ducks which attracts the birds from another’s decoy 
(Keeble v Hickeringill, supra); the diversion of water flowing by undefined channels through the 
defendant’s land (Bradford Corpn v Pickles [1895] AC 587, HL); the building of a bridge over a 
river to the detriment of the trade of a ferry (Hopkins v Great Northern Rly Co (1877) 2 QBD 224, 
CA; Dibden v Skirrow [1908] 1 Ch 41,C A); and the interference with a view (see para. 327, post). 

3 See para. 301, ante. 


310. Surrounding circumstances must be considered. An act which in some 
circumstances is lawful may in others become actionable as a nuisance. Whether 
such an act does constitute a nuisance must be determined not merely by an 
abstract consideration of the act itself, but by reference to all the circumstances of 
the particular caset, including, for example, the time of commission of the act 
complained of, the place of its commission, the manner of committing it, that is, 
whether it is done wantonly or in the reasonable exercise of rights, and the effects 
of its commission, that is, whether those effects are transitory or permanent, 
occasional or continuous?. Thus the question of nuisance or no nuisance is one of 
fact?. 


1 Allen v Gulf Oil Refining Ltd [1980] QB 156 at 179, [1979] 3 All ER 1008 at 1018, CA; Sturges v 
Bridgman (1879) 11 Ch D 852 at 865, CA; Clarke v Clark (1865) 1 Ch App 16; Luscombe v Steer 
(1867) 17 LT 229; Gaunt v Fynney (1872) 8 Ch App 8; Broder v Saillard (1876) 2 Ch D 692; Christie v 
Davey [1893] 1 Ch 316; Colls v Home and Colonial Stores Ltd [1904] AC 179 at 185, HL; Rushmer v 
Polsue and Alfieri Ltd [1906] 1 Ch 234, CA; affd. [1907] AC 121, HL; Hollywood Silver Fox Farm 
Ltd v Emmett [1936] 2 KB 468, [1936] 1 All ER 825; and see Bolton v Stone [1951] AC 850, [1951] 1 
All ER 1078, HL, and note 3, infra. 

2 Bamford v Turnley (1862) 3 B & S 62 at 66, 79; A-G v Sheffield Gas Consumers Co (1853) 3 De GM & 

G 304 at 339; Scott v Firth (1864) 4 F & F 349; St Helen’s Smelting Co v Tipping (1865) 11 HL Cas 

642; Brand v Hammersmith and City Rly Co (1867) LR 2 QB 223 at 246, Ex Ch; Hollywood Silver 

Fox Farm Ltd v Emmett [1936] 2 KB 468, [1936] 1 All ER 825. See also Ogston v Aberdeen District 

Tramways Co [1897] AC 111, HL; cf. City of Montreal v Montreal Street Rly Co [1903] AC 482, 

PC; and see Bolton v Stone [1951] AC 850, [1951] 1 All ER 1078, HL, and note 3, infra. 

R v Tindall (1837) 6 Ad & El 143; R v Betts (1850) 16 QB 1022; R v Train (1862) 2 B & S 640 at 646; 

Crump v Lambert (1867) LR 3 Eq 409 at 413; R v Burt (1870) 11 Cox CC 399; Fleming v Hislop 

(1886) 11 App Cas 686, HL; Bantwick v Rogers (1891) 7 TLR $42. The text to notes 1-3, supra, was 

cited with approval in Stone v Bolton [1949] 1 All ER 237 at 238, 239, per Oliver J; approved, as to 

nuisance [1950] 1 KB 201, [1949] 2 All ER 851, CA, and, on other grounds [1951] AC 850, [1951] 1 

All ER 1078, HL. 
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311. Effect of malice. An act which is otherwise lawful, and which a person has 
a right to perform in the ordinary enjoyment of his property and rights, does not 
become unlawful merely because the doer is actuated by motives of malice! ; but 
in some cases a malicious motive may make the defendant’s act unreasonable and 
therefore actionable as a nuisance?. 
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1 Bradford Corpn v Pickles [1895] AC 587, HL; Allen v Flood [1898] AC 1, HL; Quinn v Leathem 
[1901] AC 495, HL. 

2 See Christie v Davey [1893] 1 Ch 316; Hollywood Silver Fox Farm Ltd v Emmett [1936] 2 KB 468, 
[1936] 1 All ER 825. See also para. 324, post. 


312. Damage essential. Damage, actual, prospective or presumed, is one of the 
essentials of nuisance. Its existence must be proved!, except in those cases in which 
it is presumed by law to exist?. 

The damage need not consist of pecuniary loss?, but it must be material or 
substantial*, that is, it must not be merely sentimental, speculative or trifling?, or 
damage that is merely temporary, fleeting or evanescent®. However, nothing can 
be deemed fleeting or evanescent if it results in substantial damage, and therefore 
regard is to be had not merely to the duration of the thing complained of but to 
the effect of the act or omission upon the plaintiff’. 


1 R v Betts (1850) 16 QB 1022; A-G v Kingston-on- Thames Corpn (1865) 34 LJ Ch 481; Salvin v North 
Brancepeth Coal Co (1874) 9 Ch App 705. As to damages generally, see DAMAGES, vol. 12, paras. 
LIOI et seq. 

See para. 313, post. 

A-G v Conduit Colliery Co [1895] 1 QB 301, DC. 

R v Tindall (1837) 6 Ad & El 143; R v Russell (1854) 3 E & B 942; Scott v Firth (1864) 4 F & F 349; 
R v Leprue (1866) 30 JP Jo 723, sub nom. R v Lepine 15 LT 158; Smith v Thackerah (1866) LR 1 CP 
$64; (but see this case commented on in A-G v Conduit Colliery Co |1895] 1 QB 301, DC); 
Cooke v Forbes (1867) LR 5 Eq 166; Luscombe v Steer (1867) 17 LT 229; A-G v Gee (1870) LR 10 Eq 
131; Kine v Jolly [1905] 1 Ch 480 at 489, CA; R v Bartholomew [1908] 1 KB 554, CCR. As to what 
amount of damage will justify the grant of an injunction, see para. 386, post, and INJUNCTIONS, 
vol. 24, para. 930. 

See Fleming v Hislop (1886) 11 App Cas 686 at 690, HL, per Lord Selborne; St Helen’s Smelting 
Co v Tipping (1865) 11 HL Cas 642; Gaunt v Fynney (1872) 8 Ch App 8; Salvin v North Brancepeth 
Coal Co (1874) 9 Ch App 705. 

Benjamin v Storr (1874) LR 9 CP 400 at 407, per Brett J; and see Taylor v Bennett (1836) 7C & P 
329. Cf. Walker v Brewster (1867) LR 5 Eq 25; Inchbald v Robinson, Inchbald v Barrington (1869) 
4 Ch App 388; R v Burt (1870) 11 Cox CC 399; Jones v Chappell (1875) LR 20 Eq $39; 
Harrison v Southwark and Vauxhall Water Co [1891] 2 Ch 409; Colwell v St Pancras Borough Council 
[1904] 1 Ch 707. 

7 Fritz v Hobson (1880) 14 Ch D 542 at 556, per Fry J. 
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313. Presumption of damage. Where an absolute legal right of the plaintiff is 
infringed, the law presumes damage even though no actual loss can be proved!. 
Moreover, in the proceedings by the Attorney General for an injunction to restrain 
acts that are unauthorised by law and interfere with public rights? or acts contrary 
to a statute’, it is not necessary to prove actual damage to the public where the acts 
tend to injure the public. However, an injunction is a discretionary remedy and 
may be withheld in a proper case in the absence of public injury, even though 
there have been repeated minor contraventions of a statute’. 


1 Nicholls v Ely Beet Sugar Factory Ltd [1936] Ch 343 at 350, CA, per Lord Wright. See also Baten’s 
Case (1610) 9 Co Rep 53b; Ashby v White (1703) 2 Ld Raym 938; 1 Smith LC (13th Edn) 253; 
Hobson v Todd (1790) 4 Term Rep 71; Barker v Green (1824) 2 Bing 317; Williams v Morland (1824) 
2 B & C910; Fay v Prentice (1845) 1 CB 828; Pryce v Belcher (1847) 4 CB 866; Embrey v Owen (1851) 
6 Exch 353; Sampson v Hoddinott (1857) 1 CBNS 590; Earl of Norbury v Kitchin (1866) 15 LT 501; 
Bickett v Morris (1866) LR 1 Sc & Div 47, HL; Pennington v Brinsop Hall Coal Co (1877) 5 Ch D 
769; A-G v Conduit Colliery Co [1895] 1 QB 301, DC; McCartney v Londonderry and Lough Swilly 
Rly Co [1904] AC 301, HL; Price v Hilditch [1930] 1 Ch 500. 
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2 A-G v Shrewsbury (Kingsland) Bridge Co (1882) 21 Ch D 752. As to actions by the Attorney 
General for public nuisance, see para. 372, post. 
3 A-G v Cockermouth Local Board (1874) LR 18 Eq 172; A-G v London and North Western Rly Co 


[1900] 1 QB 78, CA. l i 

4 A-G v Harris [1960] 1 QB 31, [1959] 2 All ER 393, HL. As to the granting of injunctions at the suit 
of the Attorney General, see generally, INJUNCTIONS, vol. 24, paras. 1030, 1031; and as to the 
grounds for refusing injunctions, see para. 385, post. 


314. Acts of others. Where the collective effect of the independent acts of others 
is a nuisance the court will restrain each person contributing to the nuisance, even 
though the act of any one of them would only result in an inappreciable 
inconvenience or damage and be insufficient in itself to constitute a nuisance in 
law!. So, where the discharge of chemicals into a sewer or stream is innocuous 
until they combine with other chemicals in the sewer or stream, the persons guilty 
of each such discharge are nevertheless severally guilty of committing a nuisance?. 


1 Lambton v Mellish, Lambton v Cox [1894] 3 Ch 163 (noise, even though the amount of noise made 
by one was not of itself sufficient to constitute an actionable nuisance); Thorpe v Brumfitt (1873) 8 
Ch App 650 at 656 (obstruction of access); Sadler v Great Western Rly Co [1895] 2 QB 688, CA 
(affd. [1896] AC 450, HL); Blair and Sumner v Deakin, Eden and Thwaites v Deakin (1887) 52 JP 327 
(pollution of stream); Nixon v Tynemouth Union Rural Sanitary Authority (1888) 52 JP 504, DC 
(pollution of stream); Hendon Union Guardians v Bowles (1869) 20 LT 609; Stollmeyer v Petroleum 
Development Co Ltd [1918] AC 498n, PC; Munday v South Metropolitan Electric Light Co Ltd and 
New Gutta Percha Co Ltd (1913) 29 TLR 346; Polsue and Alfieri Ltd v Rushmer [1907] AC 121, HL; 
Pride of Derby and Derbyshire Angling Association Ltd v British Celanese Ltd [1952] 1 All ER 1326 at 
1333 (affd. on other grounds [1953] Ch 149, [1953] 1 All ER 179, CA). 

2 St Helens Chemical Co v St Helens Corpn (1876) 1 Ex D 196; Blair and Sumner v Deakin, Eden and 
Thwaites v Deakin (1887) 52 JP 327; and see Brown v Bussell (1868) LR 3 QB 251; and see further 
PUBLIC HEALTH. 


(2) NUISANCES BETWEEN NEIGHBOURING 
PROPERTIES 


(i) Injury to Property 


315. Principles governing exercise of rights. Every person is required by law 
to exercise his rights, whether over his own or public property, with due regard to 
the co-existing rights of others, and an unreasonable, excessive or extravagant 
exercise of his rights to the damage of others constitutes a nuisance. Thus, a person 
is guilty of a nuisance who, in the exercise of his right of access to his premises, 
either on a public highway! or a public navigable river?, acts so unreasonably as to 
have no regard to the similar rights of access possessed by his neighbours; or who, 
during building operations, uses excessively one passage when he might reduce 
the inconvenience to his neighbours by using others which are available? ; or who 
uses an exceptionally heavy traction engine on the highway so as to break 
underground pipes*; or who carries on disturbing building operations during the 
night without any real necessity?. 

However, a shopkeeper who reasonably carries on his business is not liable in 
nuisance if queues collect on the highway opposite neighbouring shops not 
because of any act of his but because of a scarcity of what he sells®. 
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Benjamin v Storr (1874) LR 9 CP 400; A-G v Brighton and Hove Co-operative Supply Association 

[1900] 1 Ch 276, CA; and see HIGHWAYS, vol. 21, para. 424, and para. 348, note 2, post. 

2 Original Hartlepool Collieries Co v Gibb (1877) 5 Ch D 713; and see WATERS, 

Fritz v Hobson (1880) 14 Ch D 542; Harper v G. N. Haden & Sons Ltd [1933] Ch 298, CA 

(obstruction by hoarding being only temporary and reasonable in quantum and duration held 

not to give rise to legal remedy). See also HIGHWAYS, vol. 21, para. 424. 

4 Chichester Corpn v Foster [1906] 1 KB 167; and see Gas Light and Coke Co v St Mary Abbott's, 
Kensington, Vestry (1885) 15 QBD 1, CA. See also HIGHWAYS, vol. 21, para. 422. 

5 See Beaumont v Emery [1875] WN 106; Webb v Barker [1881] WN 158; Howland v Dover Harbour 
Board (1898) 14 TLR 355, CA. Cf. Clark v Lloyd’s Bank Ltd (1910) 79 LJ Ch 645 (following 
Browning and Haseltine v Harrod’s Stores (1902) Times, 13th August, and Stump v Byewater (1902) 
The Builder Newspaper, 16th August); Bamford v Turnley (1862) 6 LT 721; Fritz v Hobson (1880) 
14 Ch D 542; Harrison v Southwark and Vauxhall Water Co [1891] 2 Ch 409; Ash v Great Northern, 
Piccadilly and Brompton Rly Co (1903) 19 TLR 639; Roberts v Charing Cross, Euston and Hampstead 
Rly Co (1903) 87 LT 732; Colwell v St Pancras Borough Council [1904] 1 Ch 707; Gilling v Gray 
(1910) 27 TLR 39; De Keyser's Royal Hotel Ltd v Spicer Bros Ltd and Minter (1914) 30 TLR 257 (pile- 
driving at night). See also para. 324, post. 

6 Dwyer v Mansfield [1946] K B 437, [1946] 2 All ER 247. As to nuisances to highways by causing the 

collection of crowds through the creation of attractions on adjoining land, see HIGHWAYS, vol. 21, 

para. 427. 
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316. When actionable and when justifiable. Where a person does some act 
which he is lawfully entitled to do on his own land it will constitute a nuisance if it 
causes physical damage to his neighbour’s property, unless there is justification. 
Possible justifications are that the damage is a natural result of a reasonable use by a 
person of his own property’, or that the act was done under statutory authority 
and that every reasonable precaution was taken to prevent it causing damage?, or 
that the act was done under agreement, expressed or implied, between the doer 
and the person affected, or that the damage was due to some act or default of the 
person affected‘, or to an act of God”, or that the damage was caused by the act of 
a stranger without the actual or constructive knowledge of the occupier of the 
landé, or that the act is justified by some right such as an easement or by 
prescriptive right’. 

Instances of injury to property or interference with rights in respect of 
property? are commonly found to arise from excavations causing subsidence’, 
from vibration and noise in the execution of works!°, from the escape of water or 
noxious fumes!! or animals!?, from the use of property for dangerous purposes!3, 
from interference with light or air!4 or rights of access!5 or rights of way!®, or 
from an excessive or extravagant exercise of rights!”. 


See para. 317, post. 

See para. 375, post. 

As to the effect of consent on the rule in Rylands v Fletcher (1868) LR 3 HL 330, see para. 344, post. 

As to the effect of the default of the plaintiff on the rule in Rylands v Fletcher (1868) LR 3 HL 330, 

see para. 343, post. 

See Nichols v Marsland (1876) 2 Ex D 1, CA, and para. 343, post. 

See Barker v Herbert [1911] 2 KB 633, CA, and para. 343, post. 

See para. 376, post, and EASEMENTS, vol. 14, paras. 144—167. 

As to interference with easements generally, see EASEMENTS, vol. 14, para. 132. 

In what category the action for damage by subsidence falls is not wholly clear: see MINES, vol. 31, 

ara TN 

10 See Shelfer v City of London Electric Lighting Co, Meux's Brewery Co v City of London Electric 
Lighting Co [1895] 1 Ch 287, CA; Dexter v Aldershot UDC (1915) 79 JP Jo 580 (noise and vibration 
from electrical power station). 

11 See paras. 322, 341, 342, post. 
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12 See para. 331, post. 

13 See paras. 336, 337, post. 

14 See EASEMENTS, vol. 14, paras. 210, 237. 

IS See HIGHWAYS, vol. 21, para. 120. 

16 See EASEMENTS, vol. 14, para. 144. l 

17 Sce para. 315, ante, and para. 319, post. Cf. Wallace v M’Cartan [1917] 1 IR 377 (connecting drain 
with sewer). 


317. Ordinary user of property. Owners or occupiers of land are legally 
entitled to use or occupy their land for any purpose for which in the ordinary and 
natural course of the enjoyment of land it may be used or occupied, and are not 
responsible for damage sustained by the property of others through natural 
agencies operating as a consequence of such ordinary and natural user or 
occupation!. However, where the roots, branches or leaves of trees or shrubs? 
encroach upon the land of an adjoining owner and there cause damage to either 
his property or cattle, an action for nuisance will lie irrespective of whether the 
trees were planted or self-sown?. 

Each of the respective owners or occupiers of adjoining or neighbouring 
buildings or premises is entitled to the full use and enjoyment of his property in 
the ordinary manner of its use and for the ordinary purposes for which premises 
are designed, and, so long as he confines himself to such user and exercises such 
user and enjoyment in a reasonable manner, having regard to surrounding 
circumstances, he does not commit a nuisance. 


1 See Rylands v Fletcher (1868) LR 3 HL 330 at 338, per Lord Cairns LC; West Cumberland Iron and 
Steél Co v Kenyon (1879) 11 Ch D 782 at 787, CA, per Brett LJ; Salt Union Ltd v Brunner, Mond & 
Co [1906] 2 KB 822. Thus, no liability arises when, by the ordinary working of mines, 
subterranean water is tapped so as to dry up a well or the under stratum in adjoining property 
(Acton v Blundell (1843) 12 M & W 324; Popplewell v Hodkinson (1869) LR 4 Exch 248; see also 
Smith v Fletcher (1874) LR 9 Exch 64; aftd. (1877) 2 App Cas 781, HL), or is liberated so as to flow 
by natural gravitation into adjoining mines (Smith v Kenrick (1849) 7 CB 515; Baird v Williamson 
(1863) 15 CBNS 376), even though the defendant knows what the consequences of such working 
will be (Baird v Williamson, supra), or is penned back so as to flood an adjoining mine 
(Lomax v Stott (1870) 39 LJ Ch 834), or when the effect of such working is to admit a river which 
may flood the mines of the plaintiff and the defendant (Crompton v Lea (1874) LR 19 Eq 115), or to 
cause a subsidence and cracks in the defendant’s land through which rain collects and escapes into the 
defendant's, and thence into the plaintiffs, mine (Smith v Fletcher, supra; Wilson v Waddell 
(1876) 2 App Cas 95, HL), or when, by draining or excavating in his property, a person 
withdraws the subterranean water which supports the neighbouring land (Popplewell v Hodkinson, 
supra; cf. Jordeson v Sutton, Southcoates and Drypool Gas Co [1899] 2 Ch 217, CA), or where 
running silt was withdrawn (Fletcher v Birkenhead Corpn [1906] 1 KB 605; aftd. [1907] 1 KB 205, 
CA), or drics up the sources of supply to a stream (Chasemore v Richards (1859) 7 HL Cas 349), or 
when, by draining his gravel pits, the defendant prevents a riparian owner lower down the 
stream from growing his watercress so well as formerly (Weeks v Heward (1862) 10 WR 557), or 
where water percolating in undefined channels under land is abstracted with the result that a 
neighbour is deprived of water percolating under his land (Langbrook Properties Ltd v Surrey 
County Council [1969] 3 All ER 1424, [1970] 1 WLR 161), or where pulling down a house results in 
the neighbouring house being damaged by exposure to wind and weather (Phipps v Pears [1965] 1 
QB 76, [1964] 2 All ER 35, CA (there is no easement to be protected from the weather)), or, 
possibly, when an owner refrains from cutting thistles which have grown naturally on his land 
and the seeds of which have consequently been carried by the wind to his neighbour's fields 
(Giles v Walker (1890) 24 QBD 656, DC; but cf. Davey v Harrow Corpn [1958] 1 QB 60 at 71, 72, 
[1957] 2 All ER 305 at 309, 310, CA; and see AGRICULTURE, vol. 1, para. 1370). An owner is not 
liable for damage to a thing beneath his land caused by acts done or omitted to be done by him 
upon the land where he did not know, and could not reasonably be expected to know, of the 
existence of this thing: Ilford UDC v Beal [1925] 1 KB 671. It is a normal use of land to erect a 
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retaining wall on it (Ilford UDC v Beal, supra; St Anne’s Well Brewery Co v Roberts (1928) 140 
LT 1, CA), or to build a house, even if lateral pressure on lower land is thereby increased 
(Wilkins v Leighton [1932] 2 Ch 106). Cf. Miller v Robert Addie & Sons’ Collieries 1934 SC 150 
(laying of gas service pipe a natural user); Macpherson v London Passenger Transport Board (1946) 
175 LT 279 (in the absence of a covenant to repair retaining wall, there is no liability for 
subsidence caused possibly by weakness in the wall, but the defendants would be liable if they did 
anything to remove support from the wall). See further BOUNDARIES, vol. 4, paras. 891-895; 
EASEMENTS, vol. 14, para. 8; MINES, vol. 31, paras. 46, 167-177; NEGLIGENCE, Paras. 18-30, ante. 

2 As to the special liability of an occupier in respect of certain injurious weeds, see AGRICULTURE, 
vol. 1, paras. 1370-1374. 

3 Davey v Harrow Corpn [1958] 1 QB 60 at 71-73, [1957] 2 All ER 305 at 309, 310, CA; 
McCombe v Read [1955] 2 QB 429, [1955] 2 All ER 458; Noble v Harrison {1926] 2 KB 332; 
Morgan v Khyatt [1964] 1 WLR 475, PC. For the rights and duties of owners or occupiers as to 
trees on or near boundaries and dangerous fences etc., see BOUNDARIES, vol. 4, paras. 873-888. See 
also Leakey v National Trust for Places of Historic Interest or Natural Beauty [1980] 1 Ali ER 17, 
[1980] 2 WLR 65, CA, where the National Trust, who knew that its sloping bank of earth 
threatened the plaintiff’s property below, was held liable in nuisance even though the damage 
arose from natural causes. As to the remedy of abatement, see paras. 349 et seq., post. 

4 Thus it has been held a justifiable user of premises, for which no liability arises for the 
inconvenience caused, when a person has pulled down the wall of a vault in ignorance of the 
existence of an adjoining vault (Chadwick v Trower (1839) 6 Bing NC 1), when he has stored 
timber on the roof of his building whereby his neighbour’s chimneys were caused to smoke 
(Bryant v Lefever (1879) 4 CPD 172, CA), when he has used a lower floor of premises for 
manufacture with a heating apparatus, ignorant of the fact that the business on the upper floor 
was sensitive to heat, the heat from below not being such as to cause inconvenience or personal 
discomfort to the persons working above (Robinson v Kilvert (1889) 41 Ch D 88, CA), or when he 
has used his dwelling house for music and singing lessons (Christie v Davey {1893] 1 Ch 316) or a 
créche (Moy Stoop (1909) 25 TLR 262). 


318. Acts beyond ordinary user. As a general rule, no act can be justified as an 
ordinary user of premises which in fact results in substantial interference with the 
ordinary use and enjoyment of property by other persons!. Also a person who 
injures the property of another or disturbs him in his legitimate enjoyment of it 
cannot justify that injury or disturbance as being the natural result of the exercise 
of his own rights of enjoyment, if he exercises his rights in an excessive and 
extravagant manner?, or, it seems, if the inconvenience or injury resulting from 
the exercise of rights might easily be avoided’. An owner of land adjoining a 
highway owes a duty to prevent it from becoming a nuisance to those using the 
highway’. A useful test whether lawful activities constitute a nuisance is what is 
reasonable according to the ordinary usages of mankind living in a particular 
society?. 


1 Walter v Selfe (1851) 4 De G & Sm 315; Bamford v Turnley (1862) 3 B & S 62 at 66, Ex Ch; Cavey v 
Ledbitter (1863) 13 CBNS 470 (brick-burning near dwelling houses); Bostock v North Staffordshire 
Rly Co (1852) 5 De G & Sm 584 (attracting to a reservoir large crowds of persons, who trespassed 
upon and damaged the plaintiff ’s property); see also Chase v LCC and Leslie & Co Ltd (1898) 62 JP 
184; Stockport Waterworks Co v Potter (1861) 7 H & N 160 (polluting water in the course of 
carrying on business); Bartlett v Marshall (1896) 60 JP 104; A-G v Cole & Son [1901] 1 Ch 205 (fat- 
melting business); Knight v Isle of Wight Electric Light and Power Co (1904) 73 LJ Ch 299 
(interference with ordinary comfort by vibration etc.). In A-G v Corke [1933] Ch 89 it was held 
that, in bringing onto his land, for his own profit, a number of caravan dwellers, the defendant 
had put his land to an abnormal use and could be restrained by injunction from allowing such 
persons to commit nuisances on neighbouring land. Cf. Smith v Scott [1973] Ch 314, [1972] 3 All 
ER 645, where undesirable tenants were held not to be the responsibility of the landlord, for he 
had no control over them. As to damage caused by poisonous or overhanging trees, see 
BOUNDARIES, vol. 4 paras. 873, 874. 
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2 See para. 316, ante; para. 319, post; and Wallace v M'Cartan [1917] 1 IR 377 (connecting drain 
with sewer). : 

3 Beardmore v Tredwell (1862) 3 Giff 863; Fritz v Hobson (1880) 14 Ch D 542; and see Vaughan 
v Menlove (1837) 3 Bing NC 468. 

4 A-G v Tod Heatley [1897] 1 Ch 560, CA; Barker v Herbert [1911] 2 KB 633, CA; Stewart v Adams 

1920 SC 129 (deposit of poisonous substance causing injury to grazing cow). As to nuisance by 

use of land adjoining a highway, see HIGHWAYS, vol. 21, para. 425. 

Sedleigh-Denfield v O’Callagan [1940] AC 880 at 903, [1940] 3 All ER 349 at 364, HL, per Lord 

Wright, cited by Lord Evershed MR in Thompson-Schwab v Costaki [1956] 1 All ER 652 at at 653, 

[1956] 1 WLR 335, CA (nuisance to inhabitants of residential street caused by the use of a house 

for the purposes of prostitution). 


a 


319. Extraordinary and unreasonable user. A person is not entitled by 
applying his property to extraordinary or unreasonable uses or purposes to impose 
upon his neighbours burdens which, in the ordinary course of things, they are not 
called upon to bear!. Examples of such extraordinary or unreasonable user are 
interference with the course of natural agencies or conditions?, use of premises for 
unusual and unsuitable purposes? and use of premises for dangerous purposes or 
purposes which involve the escape of noxious fumes or vapours*. 


Ball v Ray (1873) 8 Ch App 467; Jenkins v Jackson (1888) 40 Ch D 71 (room over offices used for 
dancing); Bamford v Turnley (1862) 3 B & S 62 at 66; Walter v Selfe (1851) 4 De G & Sm 315 (brick- 
burning near dwellings). 

2 See para. 320, post. 

3 See para. 321, post. 

4 See Musgrove v Pandelis [1919] 2 KB 43, CA (motor car as dangerous object in garage). As to the 
use of property for dangerous purposes and the escape of dangerous things, see paras. 338-345, 
post. 
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320. Interference with natural conditions. If an owner or occupier! interferes 
with natural agencies or conditions and thereby imposes a heavier burden upon 
his neighbour he may be liable in an action for nuisance at the suit of the 
neighbour for damage occasioned thereby to the neighbour?. However, the 
abstraction of water which is percolating in undefined channels under the 
occupier’s land does not give rise to an action in nuisance by his neighbour, 
notwithstanding that this results in the diminution in the quantity of water 
percolating under the neighbour’s land and thereby causes him injury?. 


1 As to the incidence of liability in nuisance, see paras. 364-369, post. 

2 West Cumberland Iron and Steel Co v Kenyon (1879) 11 Ch D 782, CA, where water tapped on the 
defendant’s land was allowed ultimately to percolate onto the plaintiff’s land as it would have 
done if not tapped, and it was held that the burden had not increased, and therefore there was no 
cause of action. Instances of damage caused by interference with natural conditions are where an 
Owner or occupier erects a cornice so as to overhang his neighbour’s property (Fay v Prentice 
(1845) 1 CB 828; see also Reynolds v Clark (1725) 1 Stra 634); or where a railway company, in 
making a cutting, removed an impervious stratum of soil without taking precautions to prevent 
flood-water soaking through the exposed stratum (Bagnall v London and North Western Rly Co 
(1861) 7 H & N 423; affd. (1862) 1 H % C 544, Ex Ch); or where a mine shaft was sunk and 
subsequently abandoned without being properly protected (Re Williams v Groucott (1863) 4 B & S 
149); or where water which had collected by natural agencies was pumped to a higher level, 
whence it escaped into an adjoining mine (Baird v Williamson (1863) 15 CBNS 376); or where the 
defendants had diverted a stream from which water escaped into surface hollows, caused by the 
ordinary working of a mine, and through them escaped into and flooded the plaintiffs’ mine 
(Fletcher v Smith (1877) 2 App Cas 781, sub nom. Smith v Musgrave 47 LJQB 4, HL); or where an 
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artificial mound was raised which collected and discharged water to the damage of adjoining 
premises (Broder v Saillard (1876) 2 Ch D 692; Brine v Great Western Rly Co (1862) 2 B & S 402; 
Hurdman v North Eastern Rly Co (1878) 3 CPD 168, CA; see also Priest v Manchester Corpn (1915) 
84 LJKB 1734, where the plaintiff was injured by falling into an excavation caused in a road 
surface by water running from land originally let to the defendants as a tipping ground); or 
where land was overstocked with game to the damage of the neighbours (Farrer v Nelson (1885) 
1§ QBD 258); or where a mound of earth and debris was placed against a wall and chemicals 
deposited on it which percolated through the wall (Maberley v Henry W. Peabody & Co of London 
Ltd, Rowland Smith Motors Ltd and Rowland Smith [1946] 2 All ER 192); and cf. the cases cited in 
para. 317, note 1, ante. See also Pemberton v Bright [1960] 1 All ER 792, [1960] 1 WLR 436 
(diversion of stream through culvert and subsequent flooding after culvert had been blocked). 

3 Langbrook Properties Ltd v Surrey County Council [1969] 3 All ER 1424, [1970] 1 WLR 161. As to 
the percolation of water through the working of mines, see MINES, vol. 31, para. 173. 


321. Unusual and unsuitable user. The conversion of premises from their 
original and usual purposes to purposes which are unusual and unsuitable, having 
regard to the neighbourhood and the surrounding circumstances, may amount to 
a nuisance!. 


1 Ball v Ray (1873) 8 Ch App 467 (use of part of house in residential street in the west end of London 
as stables); Sanders-Clark v Grosvenor Mansions Co Ltd and D'Allessandri [1900] 2 Ch 373 
(conversion of residential premises into restaurant). Cf. Newman v Real Estate Debenture Corpn Ltd 
and Flower Decorations Ltd [1940] 1 All ER 131; and cf. the cases cited in para. 317, note 4, ante, and 
para. 318, note 1, ante. 


322. Liability for damage to property caused by noxious fumes or 
vapours. Where fumes or vapours which are intrinsically noxious escape and 
damage the property of a neighbour, then, in the absence of an easement!, 1t is an 
actionable nuisance if the effect is to diminish the value of the property and the 
comfort and enjoyment of it?. 

Such damage may be caused by noxious fumes or vapours from the burning of 
bricks?, limet or arsenic>, smelting and reducing minerals?, the process of 
calcining’, the making of coke? or cement’, gas works!°, an oil distributing 
depot!!, the screening of coal!? and even, it seems, noxious vapours from a 
restaurant??, 

Penalties are laid down for wilfully or negligently causing chimney fires!*. 


As to easements to create nuisances and rights to pollute air, see EASEMENTS, vol. 14, paras. 
237-239. 

St Helen’s Smelting Co v Tipping (1865) 11 HL Cas 642 (noxious vapours from copper smelting). It 
is otherwise where ordinarily harmless heating is injurious to a particular trade of a specially 
delicate nature: Robinson v Kilvert (1889) 41 Ch D 88, CA. As to the liability for smoke, fumes and 
smells causing injury to health and comfort, see para. 325, post. 

3 See Barwell v Brooks (1843) 15 Jur 418n; Walter v Selfe (1851) 4 De G & Sm 315; Pollock v Lester 
(1853) 11 Hare 266; Bamford v Turnley (1862) 3 B & S 66; Beardmore v Tredwell (1862) 3 Giff 683 ; 
Cavey v Ledbitter (1863) 13 CBNS 470; Luscombe v Steer (1867) 15 WR 1191; A-G v Tossell (1867) 1 
Seton’s Judgments and Orders (7th Edn) 600; Roberts v Clarke (1868) 18 LT 49; White v Jameson 
(1874) LR 18 Eq 303. 

See Harris v James (1876) 45 LJQB sas. 

See R v Garland (1851) 15 JP 260. 

See Bankart v Houghton (1860) 27 Beav 425; St Helen’s Smelting Co v Tipping (1865) 11 HL Cas 642. 
See Shotts Iron Co v Inglis (1882) 7 App Cas 518, HL. 

See Salvin v North Brancepeth Coal Co (1874) 9 Ch App 705; Holling v Yorkshire Traction Co Ltd 
[1948] 2 All ER 662. 
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9 See A-G v Francis (1874) Seton’s Judgments and Orders (7th Edn) 601; Umfreville v Johnson (1875) 
10 Ch App 580. r 

10 Wood v Conway Corpn [1914] 2 Ch 47, CA. 

11 Halsey v Esso Petroleum Co Ltd [1961] 2 All ER 145, [1961] 1 WLR 683. 

12 Pwllbach Colliery Co Ltd v Woodman [1915] AC 634, HL. 

13 See Dore v Pecorini (1887) 31 Sol Jo 726. ; 

14 See FIRE SERVICES, vol. 18, para. 407. As to the statutory control of smoke and other nuisances, see 
the Clean Air Act 1956, the Control of Pollution Act 1974, and PUBLIC HEALTH. 


(ii) Injury to Health and Comfort 


323. General principles. Apart from any limit to the enjoyment of his property 
which may have been acquired against him by contract!, grant or prescription?, 
every person is entitled, as against his neighbour, to the comfortable and healthful 
enjoyment of the premises owned or occupied by him whether for pleasure or 
business?. In deciding whether in any particular case this right has been invaded 
and a nuisance thereby caused, it is necessary to determine whether the act 
complained of is an inconvenience materially interfering with the ordinary 
physical comfort of human existence, not merely according to elegant or dainty 
modes and habits of living, but according to plain and sober and simple notions 
obtaining among the English people’. It is also necessary to take into account the 
circumstances and character of the locality in which the complainant is living and 
any similar annoyances which exist or previously existed there>. At present, the 
ability to receive television free from occasional, even if recurrent and severe, 
electrical interference is not so important a part of an ordinary householder’s 
enjoyment of his property as to make such interference an actionable nuisance?. 


1 See Lyttelton Times Co Ltd v Warners Ltd [1907] AC 476, PC, where it was held that a tenant could 
not complain of noise and vibration caused by the landlord using the adjoining building for the 
purpose and in the manner contemplated by them both when making the lease. Cf. 
Cheater v Cater [1918] 1 KB 247, CA. See further Pwllbach Colliery Co Ltd v Woodman [1915] AC 

634, HL, where it was held that an adjoining tenant had no right under his lease to wash and 

screen coal so that coal dust was carried over the plaintiff’s sausage factory; A-G v Cory Bros & Co 

Ltd [1921] 1 AC 521, HL; and Thomas v Lewis [1937] 1 All ER 137, where it was held to be an 

implied term of a contract to grant grazing rights that the grantor should be entitled to work a 

quarry on the land. See also Dublin (South) City Market Co v McCabes Ltd [1953] IR 283. As to the 

principle that a man must not derogate from his own grant, see DEEDS, vol. 12, para. 1354; and as 
to the implied grant of easements, see EASEMENTS, vol. 14, para. 60. As to the effect of a covenant 
for quiet enjoyment, see LANDLORD AND TENANT. 

As to prescriptive rights, see para. 376, post, and generally EASEMENTS, vol. 14, paras. 72—109. 

See A-G v Hastings Corpn (1950) 94 Sol Jo 225, CA, where this statement of the law was 

approved. 

4 Walter v Selfe (1851) 4 De G & Sm 315 at 322, per Knight Bruce V-C; Thompson-Schwab v Costaki 
[1956] r All ER 652, [1956] 1 WLR 335, CA, where an interlocutory injunction restraining the use 
of premises for prostitution was granted; Allison v Merton, Sutton and Wandsworth Area Health 
Authority [1975] CLY 2450, where an injunction was granted where the defendant's hospital 
boilers interfered with the plaintiff’s sleep so as to induce feelings of depression although without 
causing injury to health measurable in medical terms; Miller v Jackson [1977] QB 966, [1977] 3 All 
ER 338, CA, where an injunction was refused where balls from a cricket ground close to the 
plaintiff’s house were frequently hit into the garden (cited in para. 381, note 8, post; cf. para. 338, 
note 2, post). Picketing in the vicinity of business premises, if accompanied by violence, 
obstruction, annoyance or molestation, may amount to a nuisance: Hubbard v Pitt [1976] QB 142 
at 189, [1975] 3 AN ER 1 at 19, CA, per Orr LJ; and see J. Lyons & Sons v Wilkins [1899] 1 Ch 255, 
CA; and Ward, Lock & Co Ltd v Operative Printers’ Assistants’ Society (1906) 22 TLR 327, CA. 
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5 St Helen's Smelting Co v Tipping (1865) 11 HL Cas 642; Polsue and Alfieri Ltd v Rushmer [1907] AC 
121, HL. However, the establishment of an industrial process may amount to a nuisance 
notwithstanding that similar processes are characteristic of the neighbourhood: Maguire v Charles 
M'Neil Ltd 1922 SC 174; M‘Ewen'v Steedman and M'Alister 1912 SC 156. See further 
Leeman v Montagu [1936] 2 All ER 1677 (extensive poultry farming in rural but residential area). 
Bridlington Relay Ltd v Yorkshire Electricity Board [1965] Ch 436, [1965] 1 All ER 264, disapproved in 
Nor-Video Services Ltd v Ontario Hydro (1978) 84 DLR (3d) 221 (Ont.) on the ground that 
television viewing is now an important incident of the ordinary enjoyment of property since it is 
a source of information, education and entertainment. 
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324. Noise and vibration. The making or causing to be made of such a noise or 
vibration as materially interferes! with the ordinary comfort of the neighbouring 
inhabitants, when judged by the standard previously stated?, is an actionable 
nuisance and one for which an injunction may be granted?, and it is no excuse that 
the place where it is made is in a noisy neighbourhood if the nuisance complained 
of is a material addition to the noise already existing*, or that the best known 
means have been taken to prevent or reduce the noise? or that the cause of the 
nuisance is the exercise of a trade in a reasonable and proper manner and in a 
reasonable place®. Operations on land which are a normal use of land for 
temporary constructional purposes according to the technical developments of the 
day do not amount to a nuisance if they are conducted with all reasonable skill, 
and ifall reasonable precautions not to cause annoyance to neighbours are taken; but 
where such precautions are not taken, damages attributable to the unreasonable use 
constituting the nuisance may be recovered’. 

The question of nuisance by noise (assuming the absence of malice) is one of degree 
and depends on the circumstances of the case®. 

In addition to civil proceedings for an injunction? or damages!0, there are many 
statutory remedies for the control of excessive noise and vibration!?. 


1 Injunctions were refused, on the ground that the noise was not sufficient materially to interfere 
with comfort, in Gaunt v Fynney (1872) 8 Ch App 8 (noise from a factory alleged to disturb 
domestic comfort); Fanshawe v London and Provincial Dairy Co (1888) 4 TLR 694 (noise from a 
dairy business); Heath v Brighton Corpn (1908) 98 LT 718 (humming noise from electrical 
generating station alleged to disturb worshippers in a church); Hardman v Holberton [1866] WN 
379 (church bells); Harrison v Southwark and Vauxhall Water Co [1891] 2 Ch 409 (noise of pumps in 
sinking a shaft); Byass v Bettam (1885) 2 TLR 88; Phelps v London Corpn [1916] 2 Ch 255 
(temporary inconvenience). Residents in large industrial cities may have to put up with a certain 
amount of noise accompanying and incidental to the reasonable recreation of a crowded 
population: New Imperial and Windsor Hotel Co Ltd v Johnson [1912] 1 IR 327. As to the court's 
jurisdiction to grant injunctions in nuisance cases, see paras. 385-391, post. As to noise and 
vibration on aerodromes and from aircraft, see AVIATION, vol. 2, paras. 1027 et seq. As to byelaws 
restraining noises in streets, see ROAD TRAFFIC. 
See para. 323, ante. 
A-G v PYA Quarries Ltd [1957] 2 QB 169, [1957] 1 All ER 894, CA (nuisance by dust and 
vibration); Bradley v Gill (1688) 1 Lut 69; Styan v Hutchinson (1799) 2 Selwyn’s NP (13th Edn) 
1068; Vanderpant v Mayfair Hotel Co Ltd [1930] 1 Ch 138; Halsey v Esso Petroleum Co Ltd [1961] 2 
All ER 145, [1961] 1 WLR 683 (noise from road tankers in oil depot); Buley v British Railways 
Board {1975] CLY 2458 (unreasonably noisy operation of goods terminal at night); 
Dunton v Dover District Council (1977) 76 LGR 87, where an injunction was granted to a hotel 
owner restraining a local authority from admitting to a play area children over the age of twelve, 
or from opening it outside the hours of 10 a.m. and 6.30 p.m. See also paras. 385—391, post. For a 
case where a prescriptive right to make a noise was held not to have been acquired, see 
Sturges v Bridgman (1879) 11 Ch D 852, CA, and EASEMENTS, vol. 14, para. 88; and see para. 376, 
post. 
4 Crump v Lambert (1867) LR 3 Eq 409; affd. 17 LT 133; Rushmer v Polsue and Alfieri Ltd [1906] 1 Ch 
234, CA; affd. [1907] AC 121, HL; Maguire v Charles M‘Neil Ltd 1922 SC 174. 
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s Walker v Brewster (1867) LR 5 Eq 25; Rushmer v Polsue and Alfieri Ltd [1906] 1 Ch 234, CA; aftd. 
[1907] AC 121, HL. 

6 Scott v Firth (1864) 4 F & F 349; Gaunt v Fynney (1872) 8 Ch App 8. l 

7 Andreae v Selfridge & Co Ltd [1938] Ch 1, [1937] 3 All ER 255, CA; followed in Lebor v Trans- 

World Airline Inc (1953) Times, 14th February, CA. See also Biard v Deal Corpn (1961) 12 P & CR 

398, Lands Tribunal; Emms v Polya (1973) 227 Estates Gazette 1659. 

Gaunt v Fynney (1872) 8 Ch App 8. In an action for a nuisance by noise the intention of the person 

making the noise must be considered: Christie v Davey [1893] 1 Ch 316; Hollywood Silver Fox 

Farm Ltd v Emmett [1936] 2 KB 468, [1936] 1 All ER 825; Mason v Smith (1953) 162 Estates Gazette 

5, CA (telephone, radio and vacuum cleaner). 

9 See paras. 385-391, post. 

10 See paras. 382-384, post. 

11 See e.g. AVIATION, vol. 2, paras. 1027-1031, 1094—1099; the Control of Pollution Act 1974, Part III 
(ss. 57—74) (see PUBLIC HEALTH); and the Motor Vehicles (Construction and Use) Regulations 1978, 
S.I. 1978 No. 1017, regs. 30, 31, 106, 114, II$, 118, 124 (see ROAD TRAFFIC). 
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325. Smoke, fumes and smells. Smoke!, fumes? or smells, either together or 
singly, which materially interfere with the ordinary physical comfort of human 
existence, when judged by the standard previously stated*, constitute a nuisance in 
law. They need not be actually noxious or injurious to health>; and it is 
immaterial that there are other sources of discomfort in the neighbourhood, if the 
one complained of is a material addition to it®. The fact that the nuisance existed 
long before the complainant occupied his premises does not relieve the offender’, 
unless he can show that, as against the complainant, he has acquired the right to 
commit the annoyance complained of®. If a nuisance exists, it cannot be justified 
on the ground that the place is a suitable or convenient one’; or that it arises from 
the defendant’s use of his own property in a common and useful manner and for 
his own convenience!®; or that the benefit to the public in the neighbourhood far 
exceeds the inconvenience to the plaintiff!!; or that the defendant has been 
granted the right to carry on the trade if it is not proved that the trade cannot be 
carried on without causing inconvenience!?; or that others in the vicinity do not 
complain!??. 

In these cases the question of nuisance or no nuisance is pre-eminently one of 
degree, and no specific rules can be laid down. Circumstances and the locality 
must also be considered, for that which would be a nuisance in one district may be 
tolerated in another??. 


mí 


As to when smoke amounts to nuisance, see further para. 329, post. As to statutory nuisances 
concerning smoke, fumes, smells etc., see the Clean Air Act 1956, ss. 16 (1), 17, 32 (4), Sch. 2; the 
Control of Pollution Act 1974, Part IV (ss. 75-84); and PUBLIC HEALTH. As to the right to light, see 
EASEMENTS, vol. 14, paras. 210-236. 

As to injury to property by noxious fumes, see para. 322, ante. 

As to easements of air and the right to pollute air, see EASEMENTS, vol. 14, paras. 237-239. The 
creation of a stagnation of air by increasing the height of a building on one’s own land is not, it 
seems, actionable as a nuisance even though the effect is that smells emanating from adjacent land 
are not carried off and that land becomes less healthy through want of ventilation: see 
Chastey v Ackland [1895] 2 Ch 389, CA, criticised on appeal [1897] AC 155, HL, where the appeal 
was, however, withdrawn on terms. As to the pollution of water, see para. 376, note 1, post, and 
WATERS. 

4 See para. 323, ante. 

R v White and Ward (1757) 1 Burr 333; Banbury Urban Sanitary Authority v Page (1881) 8 QBD 97, 
DC; A-G v Keymer Brick and Tile Co Ltd (1903) 67 JP 434; Halsey v Esso Petroleum Co Ltd [1961] 2 
AH ER 145, [1961] 1 WLR 683. 

Salvin v North Brancepeth Coal Co (1874) 9 Ch App 705. As to joint nuisance, see para. 314, ante. 
Bliss v Hall (1838) 4 Bing NC 183. As to the defence of coming to the nuisance, see para. 381, text 
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and note 8, post; and St Helen's Smelting Co v Tipping (1865) 11 HL Cas 642; Crump v Lambert 

(1867) LR 3 Eq 409; affd. 17 LT 133; Shotts Iron Co v Inglis (1882) 7 App Cas 518, HL. 

Walter v Selfe (1851) 4 De G & Sm 315; Pwllbach Colliery Co Ltd v Woodman [1915] AC 634, HL. 

a though the use of his ground is not immediately affected : see Harvie v Robertson 1903 $ F (Ct 

of Sess) 338. l 

Bamford v Turnley (1862) 3 B & S 66; Cavey v Ledbitter (1863) 13 CBNS 470; St Helen’s Smelting - 

Co v Tipping (1865) 11 HL Cas 642. i 

10 Walter v Selfe (1851) 4 De G & Sm 315; Pwllbach Colliery Co Ltd v Woodman [1915] AC 634, HL. 

11 Beardmore v Tredwell (1862) 3 Giff 683. 

12 Pwllbach Colliery Co Ltd v Woodman [1915] AC 634, HL. 

13 Luscombe v Steer (1867) 15 WR 1191; see also Andreae v Selfridge & Co Ltd [1938] 1 Ch 1 at 9, [1937] 
3 All ER 255 at 267, CA. 

14 See A-G v Cole & Son [1901] 1 Ch 205; Reinhardt v Mentasti (1889) 42 Ch D 685; Bland v Yates 
(1914) 58 Sol Jo 612, where smells came from and house flies bred in manure heaps used by a 
market gardener in a district of market gardens, and the defendant was restrained on the ground 
that he was doing much more than was to be expected from market gardeners; Stearn v Prentice 
Bros Ltd [1919] 1 KB 394, where bones collected by bone manure manufacturers attracted rats, 
which made their way to the plaintiff’s land and there ate his corn, causing him substantial loss; it 
was not proved that the bones were excessive or unusual in quantity, and no cause of action was 
established against the defendants; Milner v Spencer (1976) 239 Estates Gazette 573, where it was 
held that a householder adjoining a farm could not complain of noise, smell and flies caused by 
the defendant keeping pigs, but leaving heaps of dung near his boundary was held to be a 
nuisance; Bone v Seal [1975] 1 All ER 787, [1975] 1 WLR 797, CA, where smells from a pig farm 
were conceded to be a nuisance, but did not diminish the value of the land or cause ill health, 
although the plaintiff was awarded damages for loss of amenity. 
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326. Fumes etc. from commercial operations. Apart from fumes and smells ' 
arising from trades held to be offensive!, the vitiation of the atmosphere may be 
held to be a nuisance? and capable of being restrained by injunction when it arises 
from the burning of bricks?, manure works?*, sewage works, glass works, 
cement works’, chemical works’, smoke from railway engine sheds’, the staleing 
of horses left standing in a street opposite business premises for an unreasonable 
time!, gasworks!!, the smelting of ore!?, a blacksmith’s shoeing-forge!3, smoke 
from factory engines‘, the discharge and deposit of manure at a railway siding!* 
or of night soil and other waste matter!®, the burning of mineral refuset”, coke- 
ovens!8, stables!?, the deposit of house and street refuse?°, a cooking stove?', the 
manufacture of fish guano and fish oil?? and the carrying on of a fried fish shop??. 

A hospital for infectious diseases is not necessarily a nuisance?4, nor is it an ' 
offensive business?’ under public health legislation?®. 


1 See para. 328, post. 
2 As to liability for damage to property caused by noxious fumes or vapours, see para. 322, ante. 
3 Walter v Selfe (1851) 4 De G & Sm 315; Pollock v Lester (1853) 11 Hare 266; Cleeve v Mahany (1861) 
9 WR 882; Beardmore v Tredwell (1862) 3 Giff 683; Bamford v Turnley (1862) 3 B 8 S 66; - 
Cavey v Ledbitter (1863) 13 CBNS 470; Luscombe v Steer (1867) 17 LT 229; Roberts v Clarke (1868) 18 
LT 49; Bareham v Hall (1870) 22 LT 116; Dunston v Neal, Seely v Neal (1885) 1 TLR 462. 
4 Knight v Gardner (1869) 19 LT 673. 
§ Bainbridge v Chertsey Urban Council (1914) 84 LJ Ch 626. 
6 Savile v Kilner (1872) 26 LT 227. 
7 Umfreville v Johnson (1875) 10 Ch App $80; A-G v Francis (1874) 1 Seton’s Judgments and Orders 
(7th Edn) $95, 601. 
8 Bigsby v Dickinson (1876) 4 Ch D 24, CA; Barlow v Bailey [1871] WN 95; Brooke v Wigg (1878) 
8 Ch D 510, CA; R v White and Ward (1757) 1 Burr 333. 
9 Smith v Midland Rly Co and Lancashire and Yorkshire Rly Co (1877) 37 LT 224. 
10 Benjamin v Storr (1874) LR 9 CP 400. 
11 Broadbent v Imperial Gas Co (1857) 7 De GM & G 436 (affd. on appeal (1859) 7 HL Cas 600); 
Wood v Conway Corpn [1914] 2 Ch 47, CA 
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12 Tipping v St Helen’s Smelting Co (1865) 1 Ch App 66; affd. 11 HL Cas 642; Bankart v Houghton 
(1860) 27 Beav 425. 

13 Gullick v Tremlett (1872) 20 WR 358. n 

14 Sampson v Smith (1838) 8 Sim 272; Crump v Lambert (1867) LR 3 Eq 409. 

15 Swaine v Great Northern Rly Co (1864) 4 De GJ & Sm 211. l 

16 Great Central Rly Co v Doncaster RDC (1917) 87 LJ Ch 80. See also the Control of Pollution Act 
1974, Part IV (ss. 75-84), and PUBLIC HEALTH. As to the control of radioactive materials and waste, 
see ELECTRICITY, ATOMIC ENERGY AND RADIOACTIVE SUBSTANCES, vol. 16, paras. 322-372. 

17 Fleming v Hislop (1886) 11 App Cas 686 at 691, HL. 

18 Salvin v North Brancepeth Coal Co (1874) 9 Ch App 705. 

19 Rapier v London Tramways Co [1893] 2 Ch 588, CA. 

20 A-G v Keymer Brick and Tile Co Ltd (1903) 67 JP 434. 

21 Sanders-Clark v Grosvenor Mansions Co Ltd and D’ Allessandri [1900] 2 Ch 373. 

22 A-G v Plymouth Fish Guano and Oil Co Ltd (1911) 76 JP 19. 

23 Errington v Birt (1911) 105 LT 373. Ñ 

24 Metropolitan Asylum District Managers v Hill (1881) 6 App Cas 193, HL; A-G v Rathmines and 
Pembroke Hospital Board [1904] 1 IR 161 (Ir. CA); 4-G v Nottingham Corpn [1904] 1 Ch 673; 
Frost v King Edward VII Welsh etc Association [1918] 2 Ch 180, CA. 

25 Withington Local Board of Health v Manchester Corpn [1893] 2 Ch 19, CA. l 

26 As to the statutory provisions against nuisance in public health legislation, see e.g. the Public 
Health Act 1936, Part III (ss. 91—110), and PUBLIC HEALTH. 


327. Interference with prospect or view. Where there is no infringement of a 
right to light!, and where the act complained of is otherwise lawful’, no action lies 
for the invasion of privacy by the opening of windows, or for the obstruction of a 
view or prospect, even though the value of a house or premises may be 
diminished thereby‘. 


1 As to the right to light, see EASEMENTS, vol. 14, paras. 210 et seq. 
2 If the act causing the interference with the prospect or view is a public nuisance, any loss arising 
from the interference may be recovered as damages. Where a council obstructed the plaintiff’s 
windows by unlawfully erecting a stand in the public street, whereby the plaintiff lost the profit 
she would otherwise have made by letting the windows to view a procession, she was held 
entitled to receive such loss as special damage from the council: Campbell v Paddington Corpn 
[rg11] 1 KB 869; but see para. 370, note 2, post. 
Aldred’s Case (1610) 9 Co Rep 57b; Knowles v Richardson (1670) 1 Mod Rep 55; Fishmongers’ 
Co v East India Co (1752) 1 Dick 163, per Lord Hardwicke LC; A-G v Doughty (1752) 2 Ves Sen 
453; Chandler v Thompson (1811) 3 Camp 80, per Le Blanc J; Wells v Ody (1836) 7 C & P 410, per 
Parke B; Re Penny and South Eastern Rly Co (1857) 7 E & B 660 (no compensation for being 
overlooked from railway); Turner v Spooner (1861) 1 Drew & Sm 467; Johnson v Wyatt (1863) 2 
De GJ & Sm 18 at 27, per Turner LJ; Tapling v Jones (1865) 11 HL Cas 290 at 305, per Lord 
Westbury LC; Smith v Owen (1866) 35 LJ Ch 317 (bringing forward adjoining shop front); 
Butt v Imperial Gas Co (1866) 2 Ch App 158 (gas meter blocking view of business premises); 
Potts v Smith (1868) LR 6 Eq 311; Duke of Buccleuch v Metropolitan Board of Works (1870) LR 5 Exch 
221 at 237 (revsd. as respects the right to compensation under statute (1872) LR 5 HL 418); 
Dalton v Angus (1881) 6 App Cas 740 at 798, 824, HL; Foli v Devonshire Club (1887) 3 TLR 706 
(obstructing view of a procession by erecting a stand); cf. Campbell v Paddington Corpn [1911] 1 
KB 869 (see note 2, supra); Browne v Flower [1911] 1 Ch 219; News of the World Ltd v Allen 
Fairhead & Sons Ltd [1931] 2 Ch 402. 
4 Re Penny and South Eastern Rly Co (1857) 7 E & B 660. No easement can exist in relation to the 
enjoyment by a landowner of the prospect or view from his property, or in relation to the 
privacy of the property: see EASEMENTS, vol. 14, para. 210. 
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328. Offensive trades. Although the carrying on of offensive trades! is largely 
regulated by statute and nuisances arising from them may be dealt with under the 
statutory provisions’, the common law liability remains and a person is guilty of 
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an offence if, in the carrying on of any trade or occupation, he makes loud noises 
or offensive or unwholesome smells? in such places and in such circumstances as to 
annoy a considerable number of the public‘ in the exercise of their common rights5, 

Certain trades and occupations, when carried on in populous places, have, by 
reason of the effluvia from them, been held to be nuisances at common law, for 
example a tallow chandler’s®, a lime-kiln and dye-house’, fat-melting works®, a 
slaughterhouse’, a tallow melter’s!°, a tan pit!!, a tanner's!?, soap works!3, horse- 
flesh boilers!*, a varnish maker's!5, the keeping of pigs!® or a brewhouse!” ; but no 
one of these is of necessity a nuisance!8, 


1 As to trades generally, see TRADE AND LABOUR. 

See e.g. the Public Health Act 1936, Part III (ss. 91-110), and PUBLIC HEALTH. 

Such smells need not be injurious to the health although offensive to the senses: R v Neil (1826) 2 

C & P 485; and see Bishop Auckland Local Board v Bishop Auckland Iron Co (1882) ro QBD 138, 

DC; Malton Board of Health v Malton Manure Co (1879) 4 Ex D 302. 

4 See R v White and Ward (1757) 1 Burr 333; R v Pappineau (1726) 2 Stra 686; R v Davey (1805) 5 Esp 
217. 

s See e.g. R v White and Ward (1757) 1 Burr 333 (noisome stinks); R v Pappineau (1726) 2 Stra 686 

(smell from tannery); R v Watts (1826) 2 C & P 486 (smell from slaughterhouse); R v Garland 

(1851) 17 LTOS 39 (emission of poisonous fumes). See also para. 325, ante. 

Bliss v Hall (1838) 4 Bing NC 183. 

See Aldred's Case (1610) 9 Co Rep 57b. 

A-G v Cole E Son [1901] 1 Ch 205; R v Watts (1826) 2 C & P 486. 

9 R v Cross (1826) 2 C € P 483. 

10 Morley v Pragnell (1638) Cro Car 510. 

11 Jones v Powell (1628) Palm 536. 

12 R v Pappineau (1726) 2 Stra 686. 

13 R v Pierce (1683) 2 Show 327. 

14 Grindley v Booth (1865) 3 H & C 669. 

IS R y Neil (1826) 2 C & P 485. 

16 Aldred's Case (1610) 9 Co Rep 57b. 

17 Jones v Powell (1628) Palm 536 at 537. 

18 A-G v Cleaver (1811) 18 Ves 211 at 218; Gorton v Smart (1822) 1 Sim & St 66. 
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329. When smoke amounts to nuisance. Even when unaccompanied by noise 
or noxious vapours, and although not injurious to health, smoke may constitute an 
actionable nuisance! or be the subject of indictment? provided that the annoyance 
produced is such as materially to interfere with ordinary comfort. The fact that 
the smoke issues from premises in a manufacturing town does not affect the 
question of nuisance if it can be shown that the annoyance otherwise caused has 
been materially increased?. Nuisances of this kind are now to a substantial extent 
regulated by statutet. 


= 


Aldred’s Case (1610) 9 Co Rep 57b; and see Crump v Lambert (1867) LR 3 Eq 409 (affd. on appeal 17 

LT 133); Savile v Kilner (1872) 26 LT 277; Umfreville v Johnson (1875) 10 Ch App 580; 

Smith v Midland Rly Co and Lancashire and Yorkshire Rly Co (1877) 37 LT 224; Rapier v London 

Tramways Co [1893] 2 Ch 588, CA; Lambton v Mellish, Lambton v Cox [1894] 3 Ch 163; 

Husey v Bailey (1895) 11 TLR 221; Sanders-Clark v Grosvenor Mansions Co Ltd and D’ Allessandri 

[1900] 2 Ch 373. For the remedies, see paras. 349-358, post. 

2 See R v White and Ward (1757) 1 Burr 333; R v Dewsnap (1812) 16 East 194. As to indictments for 
nuisance, see para. 348, post. 

3 See Crump v Lambert (1867) LR 3 Eq 409 (affd. on appeal 17 LT 133). 

4 See the Clean Air Act 1956, and PUBLIC HEALTH. 
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3) OTHER PARTICULAR CASES OF NUISANCE 


` 


330. Aircraft. The common law position with respect to nuisance caused by an 
aircraft in flight and damage caused by an aircraft in flight, taking off or landing is, 
in certain circumstances, modified by the provisions of the Civil Aviation Act 
1949!. This Act also imposes criminal liability for dangerous flying?. 


1 See AVIATION, vol. 2, paras. 1418, 1419. 
2 See AVIATION, vol. 2, para. 1273. 


331. Animals. The keeping of any animals! in such a position or in such 
circumstances as to cause material discomfort or annoyance to the public in 
general or to a particular person is a nuisance, public or private, as the case may 
be2. Thus, in one case to keep pigs near a public place in a town was held to be 
an indictable nuisance?; and injunctions have been granted against keeping 
animals in such circumstances as to cause discomfort or annoyance to neighbours!. 


1 As to liability for injuries caused by animals, see ANIMALS, vol. 2, paras. 424—427 ; and as to diseased 
animals and liability for damage caused by them, see ANIMALS, vol. 2, para. 428. As to animals 
straying on a highway, see ANIMALS, vol. 2, para. 431. 

2 As to the distinction between public and private nuisance, see paras. 305-308, ante. 

3 R v Wigg (1705) 2 Ld Raym 1163. 

4 See Ball v Ray (1873) 8 Ch App 467; Broder v Saillard (1876) 2 Ch D 692; Rapier v London Tramways 
Co [1893] 2 Ch 588, CA (all cases of horses in stables near private property); A-G v Squire (1906) 5 
LGR 99 (pigs in premises adjoining a village street); Leeman v Montagu [1936] 2 All ER 1677 
(cockerels crowing in the early morning). See also Milner v Spencer (1976) 239 Estates Gazette $73, 
and Bone v Seal [1975] 1 All ER 787, [1975] 1 WLR 797, CA, where successful actions in nuisance 
arising from keeping pigs were brought, and para. 325, note 14, ante. 


332. Highways, waters and waterways. Any unlawful act or omission, 
including a failure to repair! by those liable to repair, which hinders or prevents 
the public from passing freely, safely and conveniently along a public highway or 
bridge is a public nuisance?. 

In general an owner of land adjoining a highway is not liable in nuisance for 
failure to repair the highway, because the duty of repair is not his and he cannot 
abate the nuisance? ; but, if he is under statutory obligation to repair something in 
the highway, for example a grating, he may be liable in nuisance for injuries 
suffered by a member of the public on the highway in consequence of disrepair‘. 

Any unlawful interference with the rights of the public or of owners of land in 
connection with waters or waterways may be a public or private nuisance 
according to the circumstances>. 


= 


As to the liability of highway authorities for non-repair of highways and bridges, see HIGHWAYS, 

vol. 21, paras. 227 et seq., 419 et seq., 877. 

2 See A-G v Gastonia Coaches Ltd [1977] RTR 219. See further Jacobs v LCC [1950] AC 361 at 375, 
[1950] 1 All ER 737 at 744, HL, and HIGHWAYS, vol. 21, paras. 419, 420. 

3 See Penney v Berry [1955] 3 AH ER 182 at 183, 184, [1955] 1 WLR 1021 at 1023, 1024, CA, per Parker 
JE 


4 Macfarlane v Gwalter [1959] 2 QB 332, [1958] 1 All ER 181, CA (liability to repair under the Public 
Health Acts Amendment Act 1890, s. 35 (1) (repealed)). 

See Radstock Co-operative and Industrial Society Ltd v Norton-Radstock UDC [1968] Ch 605, [1968] 2 
All ER 59, CA, and EASEMENTS, vol. 14, paras. 185-209; FISHERIES, vol. 18, paras. 649, 650, 698—701, 
746; MINES, vol. 31, paras. 167—177; SHIPPING; WATERS. 
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333: Overhead obstructions. Overhead wires and similar obstructions! placed 
without authority? over private land, even though not attached to such land, may 
constitute a private nuisance’. Apart from any special circumstances of danger, the 
existence of wires across public streets at a proper height so as not to obstruct the 
user of the streets does not constitute a public nuisance’. 


1 E.g. ropes, banners, planks or connecting apparatus or structures. 

2 For the statutory provisions relating to overhead electric lines, see ELECTRICITY, vol. 16, paras. 
177-181, and for the statutory provisions relating to telegraph lines, see TELECOMMUNICATIONS. 

3 See Penruddock's Case (1598) 5 Co Rep 100b; Batens’s Case (1610) 9 Co Rep 53b; Pickering v Rudd 
(1815) 4 Camp 219; Fay v Prentice (1845) 1 CB 828; Clifton v Viscount Bury (1887) 4 TLR 8; 
Lemmon v Webb [1894] 3 Ch 1, CA (affd. [1895] AC 1, HL); Smith v Giddy [1904] 2 KB 448. Such 
wires, whether or not amounting to a nuisance in the particular circumstances, may also. 
constitute a trespass: see e.g. Kelsen v Imperial Tobacco Co (of Great Britain and Ireland) Ltd [1957] 2 
QB 334, [1057] 2 All ER 343, and TRESPASS. 

4 Wandsworth Board of Works v United Telephone Co (1884) 13 QBD 904, CA; but cf. Finchley 
Electric Light Co v Finchley Urban Council [1903] 1 Ch 437, CA, reversing the decision of Farwell J 
[1902] 1 Ch 866 (fee simple of highway not vested in local authority which was therefore not 
entitled to prevent wires being stretched over it). For powers of highway authorities with regard 
to overhead wires, see HIGHWAYS, vol. 21, paras. 101, 106. 


334. Commons and open spaces. A violation of rights of common may 

amount to a nuisance for which the commoner has his remedy at common law!. 
Conservators of commons and bodies responsible for the management of open 

spaces and recreation grounds may be empowered by statute to make byelaws and 

regulations for the prevention of nuisances in such places?. 

1 See COMMONS, vol. 6, para. 654. 

2 See COMMONS, vol. 6, para. 538; OPEN SPACES, para. 449, post (national park), para. 469, post 


(nature reserve), para. $13, post (town garden), para. 525, post (public pleasure ground), para. $34, 
post (country park), and para. $41, post (London park etc.). 


335. Motor vehicles and railway engines. The emission of smoke, visible 
vapour, grit, sparks, ashes, cinders or oily substances from, or the causing of 
unnecessary or excessive noise by, motor vehicles may constitute an offence!. 
The emission of dark smoke from, or the failure to use practicable means for 
minimising any smoke from, railway? locomotive engines may constitute an 


offence. 


1 See the Motor Vehicles (Construction and Use) Regulations 1978, S.I. 1978 No. 1017, regs. 30, 
33-38 (amended by S.I. 1978 No. 1263; S.I. 1980 No. 139), regs. 109, 114, 115, 118, and ROAD 
TRAFFIC. See also the Control of Pollution Act 1974, Part III (ss. 5774), Part IV (ss. 75-84), and 
PUBLIC HEALTH. 

2 As to railways generally, see RAILWAYS. 

3 See the Clean Air Act 1956, ss. 1, 19, and PUBLIC HEALTH. As to sparks from railway engines, see 
para. 341, note 5, post, and RAILWAYS. 


(4) DANGEROUS PROPERTY 


(i) Property Inherently Dangerous 


336. Dangerous property as a public nuisance. Property such as a house in a 
ruinous condition which of itself, and apart from any use to which it may be put!, 
is dangerous, may be a public or private nuisance according to circumstances. If it 
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is near to a public place and its effect is to render user of such place dangerous or 
inconvenient to members of the public in.their exercise of rights common to all 
members of the public it is a public nuisance? which is indictable?, and which also 
gives a right of action to any member of the public who suffers some special 
damage in consequence of it*. 


1 As to user of property for dangerous purposes, see paras. 338-345, post. 
2 See BOUNDARIES, vol. 4, paras. 878-881; HIGHWAYS, vol. 21, para. 425. 

3 See para. 305, ante, and para. 370, post. 

4 See para. 370, post. 


337. Dangerous property as a private nuisance. Where inherently dangerous 
property does not affect members of the public in the exercise of rights common 
to all members of the public it is not a public nuisance, but it may be a private 
nuisance if it materially! interferes with a person’s user or enjoyment of land?, or 
of some right? connected with land. 


1 See para. 312, ante. 

2 See Todd v Flight (1860) 9 CBNS 377 (ruinous chimneys falling on adjacent buildings). See also 
Chauntler v Robinson (1849) 4 Exch 163; Wringe v Cohen [1940] 1 KB 229, [1939] 4 All ER 241, CA 
(defective wall falling on adjacent premises); Spicer v Smee [1946] 1 All ER 489 (fire caused by 
defective electric wiring in bungalow). See further para. 341, note 6, post. As to the respective 
liabilities of landlord and tenant to third persons in respect of want of repair, see LANDLORD AND 
TENANT. 

3 See para. 302, ante. 


(ii) Dangerous User of Property 


338. Dangerous operations. The use of property for dangerous purposes! or 
operations? so as to cause, or be likely to cause, injury or damage to the persons or 
property of others may amount to a public or a private nuisance according to 
circumstances?. 


1 Rv Taylor (1742) 2 Stra 1167, where the storage of gunpowder in large quantities to the danger of 
buildings was held an indictable nuisance; R v Lister and Biggs (1857) Dears & B 209, where the 
storage of highly inflammable substances was held to be indictable, although the utmost care was 
taken to avoid accidents; Hepburn v Lordan (1865) 2 Hem & M 345 (storage of jute in large 
quantities); Crowder v Tinkler (1816) 19 Ves 617 (gunpowder factory). See also EXPLOSIVES, vol. 18, 
para. I, note 3. 

R v Mutters (1864) Le & Ca 491 (blasting); Arnold v Furness Rly Co (1874) 22 WR 613 (blasting); 
Banister v Bigge (1865) 34 Beav 287 (ball practice at rifle range); Castle v St Augustine’s Links Ltd 
(1922) 38 TLR 615 (golf course near highway; club liable for injury caused by ball); but cf. 
Bolton v Stone [1951] AC 850, [1951] 1 All ER 1078, HL (cricket ball hit from cricket ground onto 
highway not a nuisance; cf. para. 323, note 4, ante). 

3 As to the distinction between public and private nuisance, see paras. 305-308, ante. 
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339. The Rule in Rylands v Fletcher. The rule in Rylands v Fletcher! is strictly 
not part of the law of nuisance but may conveniently be considered here. By this 
rule a person? who, for his own purposes?, brings onto his land and collects and 
keeps there anything likely to do mischief if it escapes? must keep it in at his peril 
and, if he fails to do so, is prima facie liable for the damage® which is the natural 
consequence of its escape’. Liability under the rule is strict, and it is no defence that 
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the thing escaped without the defendant’s wilful act, default or neglect®, or even 
that he had no knowledge of its existence’. 

The rule applies only to non-natural user of the land!°. It does not apply (1) to 
things naturally on the land!°; (2) where the escape is due to an act of God, the act 
of a stranger or the default of the plaintiff!!; (3) where the thing which escapes is 
present by consent of the person injured!?; or (4) in certain cases where there is 
statutory authority!3. The rule cannot be applied at the suit of a plaintiff who has 
no interest in the land menaced by the escape and whose only damage is financial 
lags, 


b 


Rylands v Fletcher (1868) LR 3 HL 330. 

2 For the incidence of liability under this rule, see para. 369, post. 

3 Gas, water, electricity and inland waterways authorities carrying out statutory duties do not 

accumulate for their own purposes, so the rule in Rylands v Fletcher does not apply: 

Dunne v North Western Gas Board [1964] 2 QB 806, [1963] 3 All ER 916, CA; and see Boxes 

Ltd v British Waterways Board (1971) 70 LGR 1, CA. 

As to things likely to do mischief, see para. 341, post. 

As to the need for, and meaning of, escape, see para. 342, post. 

It has been accepted in several cases that under this rule damages can be recovered in respect of 

personal injuries: see Miles v Forest Rock Granite Co (Leicestershire) Ltd (1918) 34 TLR 500, CA; 

Shiffman v Venerable Order of the Hospital of St John of Jerusalem [1936] 1 All ER 557; 

Hale v Jennings Bros [1938] 1 All ER 579, CA; Perry v Kendricks Transport Ltd [1956] 1 All ER 154, 

[1956] 1 WLR 85, CA; Wing v London General Omnibus Co [1909] 2 KB 652 at 665, CA, per 

Fletcher Moulton LJ; Halsey v Esso Petroleum Co Ltd [1961] 2 All ER 145, [1961] 1 WLR 683; 

British Celanese Ltd v A. H. Hunt (Capacitors) Ltd [1969] 2 All ER 1252, [1969] 1 WLR 959. 

However, in Read v J. Lyons & Co Ltd [1947] AC 156 at 168, 169, [1946] 2 All ER 471 at 475, HL, 

per Viscount Simon LC, at 173, 174 and at 477, 478 per Lord Macmillan, at 178 and at 480 per Lord 

Porter, and at 180 and at 480, 481 per Lord Simonds, doubts were expressed whether the rule does 

extend to cover personal injuries. 

7 Rylands v Fletcher (1868) LR 3 HL 330. 

8 Rylands v Fletcher (1868) LR 3 HL 330; Smith v Fletcher (1872) LR 7 Ex 305 (affd. (1877) 2 App Cas 
781, HL); Humphries v Cousins (1877) 2 CPD 239. 

o Humphries v Cousins (1877) 2 CPD, 239. 

10 See para. 340, post. 

11 See para. 343, post. 

12 See para. 344, post. 

13 See para. 345, post. 

14 Cattle v Stockton Waterworks Co (1875) LR 10 QB 453, where the escape of water made it more 

expensive for the plaintiff to carry out his contract to construct a tunnel; Weller & Co v Foot and 

Mouth Disease Research Institute [1966] 1 QB 560, [1965] 3 All ER 560, where the escape of a virus 

which damaged a third person’s cattle damaged the business of the plaintiff who was a cattle 

auctioneer. 


An e 


340. Non-natural user and things naturally on land. The rule in 
Rylands v Fletcher! only applies where the user of the land is non-natural?. It is not 
possible to give a precise definition of the term “non-natural” for this purpose, 
but to come within the rule the use to which the land is put must be not the 
ordinary use of land or such a use as is proper for the general benefit of the 
community but some exceptional or special use which involves increased danger 
for others?. 

The rule does not apply to a thing which is naturally on the land from which it 
escapes*. Such a thing may be on the land as the result of natural growth® or may 
have been brought on to the land in the course of natural use of the land°. 


1 See para. 339, ante. 
2 Rylands v Fletcher (1868) LR 3 HL 330 at 339; Hurdman v North Eastern Rly Co (1878) 3 CPD 168, 
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CA (erection of mound of earth causing rainwater to escape); Blake v Woolf [1898] 2 QB 426, 
DC (water cistern); West v Bristol Tramways Co [1908] 2 KB 14, CA (creosoted wood); 
Rickards v Lothian [1913] AC 263, PC (ordinary water supply); Pontardawe RDC v Moore-Gwyn 
[1929] 1 Ch 656 (natural outcrop of rock); Bartlett v Tottenham [1932] 1 Ch 114 (water); 
Howard v Furness Houlder Argentine Lines Ltd and A. and R. Brown Ltd [1936] 2 All ER 781 (steam in 
steamship); Collingwood v Home and Colonial Stores Ltd [1936] 3 All ER 200, CA (ordinary 
electricity supply); Western Engraving Co v Film Laboratories Ltd [1936] 1 All ER 106, CA (large 
quantity of water for washing films); Northwestern Utilities Ltd v London Guarantee and Accident 
Co Ltd [1936] AC 108, PC (gas main); Hale v Jennings Bros [1938] 1 All ER 579, CA (chair-o- 
plane); Tilley v Stevenson [1939] 4 All ER 207 (domestic water supply); Read v J. Lyons & Co Ltd 
[1947] AC 156, [1946] 2 All ER 471, HL (manufacturing high explosive shells) (but cf. Rainham 
Chemical Works Ltd v Belvedere Fish Guano Co Ltd [1921] 2 AC 465, HL); Sochacki v Sas [1947] 1 
All ER 344 (ordinary fire in domestic fireplace: see also para. 341, note 5, post); Neath 
RDC v Williams [1951] 1 KB 115, [1950] 2 All ER 625, DC (obstruction of natural watercourse) ; 
Mason v Levy Auto Parts of England Ltd [1967] 2 QB 530, [1967] 2 All ER 62 (storage of spare motor 
parts and engines having regard to quantities of combustible material, manner of storage and 
character of neighbourhood). 

3 Rickards v Lothian [1913] AC 263 at 280, PC. In British Celanese Ltd v A. H. Hunt (Capacitors) Ltd 
[1969] 2 All ER 1252, [1969] 1 WLR 959, the manufacturing of electrical components or the 
storing of metal foil was held not to be a special use of land within the meaning of the rule. 

4 Rylands v Fletcher (1868) LR 3 HL 330; and see the cases cited in notes s, 6, infra. 

5 Giles v Walker (1890) 24 QBD 656, DC (thistles) (but, for criticism of this case, see 
Davey v Harrow Corpn [1958] 1 QB 60, [1957] 2 All ER 305, CA; and for the statutory power to 
require destruction of injurious weeds, see the Weeds Act 1959, and AGRICULTURE, vol. 1, paras. 
1370-1374); Pontardawe RDC v Moore-Gwyn [1929] 1 Ch 656 (natural outcrop of rock); Neath 
RDC v Williams [1951] 1 KB 115, [1950] 2 All ER 625, DC (natural stream). 

6 Noble v Harrison [1926] 2 KB 332 (trees; no distinction between those planted and those self- 
sown); Rouse v Gravelworks Ltd [1940] 1 KB 489, [1940] 1 All ER 26, CA (lake formed by 
rainwater in excavations); Seligman v Docker [1949] Ch 53, [1948] 2 All ER 887 (pheasants). 


341. Things likely to do mischief. The rule in Rylands v Fletcher! applies only 
to things likely to do mischief if they escape”. A wide variety of things have been 
held to come within the rule, for example water?, sewage’, fires deliberately made 
or brought on to the land’ or arising accidentally in a dangerous object which is 
likely to catch fire easily or to do damage if it escapes®, gas’, electricity8, gas oil’, 
acid smuts!0, fumes!', explosives!2, decayed wire rope!?, colliery spoil!4, trees!5, 
vibrations'®, a flagpole!”, a chair-o-plane!8, and even caravan dwellers who 
committed nuisances!?. 

In view of the dangers inherent in the production or use of atomic energy, 
nuclear installations and liability in respect of radiations emitting or waste 
discharged from them are regulated by statute?0. 


1 See para. 339, ante. 

2 Rylands v Fletcher (1868) LR 3 HL 330. 

3 Rylands v Fletcher (1868) LR 3 HL 330; Smith v Fletcher (1872) LR 7 Ex 305 (affd. (1877) 2 App Cas 
781, HL); Crompton v Lea (1874) LR 19 Eq 115; Dixon v Metropolitan Board of Works (1881) 7 
QBD 418; Snow v Whitehead (1884) 27 Ch D 588; Charing Cross Electricity Supply Co v Hydraulic 
Power Co [1914] 3 KB 772, CA; Western Engraving Co v Film Laboratories Ltd [1936] 1 All ER 106, 
CA; A. Prosser & Son Ltd v Levy [1955] 3 All ER s77, [1955] 1 WLR 1224, CA. See also WATERS. 

4 Humphries v Cousins (1877) 2 CPD 239; Ballard v Tomlinson (1885) 29 Ch D 115, CA; 
Foster v Warblington UDC [1906] 1 KB 648, CA; Jones v Llanrwst UDC [1911] 1 Ch 393; and see 
Tenant v Golding (1704) 1 Salk 21, 360. See also Smeaton v Ilford Corpn [1954] Ch 450, [1954] 1 All 
ER 923, where the rule was considered with reference to a public authority. 

s Jones v Festiniog Rly Co (1868) LR 3 QB 733 (sparks from railway locomotive); Powell v Fall 
(1880) 5 QBD 597, CA; Gunter v James (1908) 24 TLR 868, DC (sparks from locomotives on 
highway); Mulholland and Tedd Ltd v Baker [1939] 3 A11 ER 253 (fire in yard of premises); see also 
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Beaulieu v Finglam (1401) YB 2 Hen 4, fo 18, part 6; Tubervil v Stamp (1697) 1 Salk 13 (fire on 
open land). The rule does not apply to ordinary fires in domestic fireplaces (Sochacki v Sas [1947] 
1 All ER 344; J. Doltis Ltd v Isaac Braithwaite & Sons (Engineers) Ltd [1957] 1 Lloyd’s Rep 522 at 
528); nor does the rule apply unless the fire in question has escaped from the premises of the 
occupier on whose premises it was lit (see J. Doltis Ltd v Isaac Braithwaite & Sons (Engineers) Ltd, 
supra, at 527, $28 (damage to occupiers’ premises by fire lit on premises by contractors)). For the 
principle that the rule applies only in cases where the user of the land is non-natural, see para. 340, 
ante. As to the liability of occupiers for the consequences of fire on their premises, see generally 
FIRE SERVICES, vol. 18, para. 405; and as regards fires caused by railway engines, see RAILWAYS. 
Musgrove v Pandelis [1919] 2 KB 43, CA (accidental fire in car in garage); see also Mulholland and 
Tedd Ltd v Baker [1939] 3 All ER 253 at 256; Mason v Levy Auto Parts of England Ltd [1967] 2 QB 
530, [1967] 2 All ER 62; and C. R. Taylor (Wholesale) Ltd v Hepworths Ltd [1977] 2 All ER 784, 
[1977] 1 WLR 659. In these cases it was held that the statutory provision which exempts an 
occupier from liability for fires beginning accidentally on his premises (see the Fires Prevention 
(Metropolis) Act 1774, s. 86, and FIRE SERVICES, vol. 18, para. 405) does not protect a person who 
has brought on his premises an object liable to do damage if not kept under control. An occupier 
is similarly not protected if a fire arises accidentally on his premises from a nuisance for which he 
is liable (Spicer v Smee [1946] 1 All ER 489 (defective electric wiring by contractor)) or as a result 
of his negligence or the negligence of a person for whom he is responsible (see NEGLIGENCE, paras. 
I et seq., ante). 
7 Northwestern Utilities Ltd v London Guarantee and Accident Co Ltd [1936] AC 108, PC; Hanson v 
Wearmouth Coal Co Ltd and Sunderland Gas Co [1939] 3 All ER 47, CA. See also Gas, vol. 19, para. 


a 


514. 

National Telephone Co v Baker [1893] 2 Ch 186; Eastern and South African Telegraph Co Ltd v Cape 

Town Tramways Companies Ltd [1902] AC 381, PC; Hillier v Air Ministry (1962) Times, 8th 

December (high-voltage electric cable under farmer’s field). For the statutory provisions 

regulating the liability of electricity authorities, see ELECTRICITY, vol. 16, paras. 214-216. 

9 Smith v Great Western Rly Co (1926) 135 LT 112. 

10 Halsey v Esso Petroleum Co Ltd [1961] 2 All ER 145, [1961] 1 WLR 683. 

11 West v Bristol Tramways Co [1908] 2 KB 14, CA. 

12 Miles v Forest Rock Granite Co (Leicestershire) Ltd (1918) 34 TLR 500, CA; Rainham Chemical 
Works Ltd v Belvedere Fish Guano Co Ltd [1921] 2 AC 465, HL. See also EXPLOSIVES, vol. 18, para. 
I, note 3. 

13 Firth v Bowling Iron Co (1878) 3 CPD 254. 

14 A-G v Cory Bros & Co Ltd [1921] 1 AC 521, HL. 

15 Crowhurst v Amersham Burial Board (1878) 4 Ex D 5; Smith v Giddy [1904] 2 KB 448. The rule does 
not apply to non-poisonous trees overhanging the highway: Noble v Harrison [1926] 2 KB 332. 
Cf. the cases cited in para. 317, note 3, ante. 

16 Hoare & Co v McAlpine [1923] 1 Ch 167; not followed in Barrette v Franki Compressed Pile Co of 
Canada [1955] 2 DLR 66s. 

17 Shiffman v Venerable Order of the Hospital of St John of Jerusalem [1936] 1 AU ER 557, per Atkinson J. 

18 Hale v Jennings Bros [1938] 1 All ER $79, CA. 

19 A-G v Corke [1933] Ch 89. The rule did not apply to undesirable tenants in Smith v Scott [1973] Ch 
314, [1972] 3 All ER 645, for the landlord could not be regarded as controlling them. 

20 See the Nuclear Installations Act 1965, and ELECTRICITY, ATOMIC ENERGY AND RADIOACTIVE 

SUBSTANCES, vol. 16, paras. 373 et seq. 


oo 


342. Escape. The rule in Rylands v Fetcher! only applies where the thing which 
does the damage has escaped?. For the purposes of the rule, escape means escape 
from a place where the defendant has occupation or control over land to a place 
which is outside his occupation or control. 


1 See para. 339, ante. 

2 Rylands v Fletcher (1868) LR 3 HL 330; Howard v Furness Houlder Argentine Lines Ltd and A. and R. 
Brown Ltd [1936] 2 All ER 781; Read v J. Lyons & Co Ltd [1947] AC 156, [1946] 2 All ER 471, HL. 

3 Read v J. Lyons & Co Ltd [1947] AC 156, [1946] 2 All ER 471, HL. It seems that the rule does not 
apply to an escape from a ship: The Wagon Mound (No. 2) [1963] 1 Lloyd's Rep 402 (N.S.W.); 
appeal allowed on different grounds [1967] 1 AC 617, [1966] 2 All ER 709, PC. 
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343. Acts of God or a stranger and default of plaintiff. The rule in 
Rylands v Fletcher! does not apply where the escape is caused by an act of God?. 
Nor does it apply if the escape was due to the act of a stranger over whose acts the 
defendant had no control and which was not an act which the defendant ought 
reasonably to have anticipated and guarded against?. Once the defendant has 
proved that the escape was caused by the act of a stranger he avoids liability unless 
the plaintiff can go on to show that the act which caused the escape was an act of 
the kind which the defendant could reasonably have anticipated and guarded 
against‘. 

The rule does not apply where the escape was due to some act or default of the 
person who suffers the damage?. 


I1 See para. 339, ante. 

2 Rylands v Fletcher (1868) LR 3 HL 330; Nichols v Marsland (1875) LR 10 Exch 255 (affd. (1876) 2 Ex 
D 1, CA); Dixon v Metropolitan Board of Works (1881) 7 QBD 418. As to the meaning of “act of 
God”, see CONTRACT, vol. 9, para. 458. 

3 Box v Jubb (1879) 4 Ex D 76; Wilson v Newberry (1871) LR 7 QB 31; Rickards v Lothian [1913] AC 
263, PC; Smith v Great Western Rly Co (1926) 135 LT 112; Shiffman v Venerable Order of the 
Hospital of St John of Jerusalem [1936] 1 All ER 557; Northwestern Utilities Ltd v London Guarantee 
and Accident Co Ltd [1936] AC 108, PC; Hanson v Wearmouth Coal Co Ltd and Sunderland Gas Co 
[1939] 3 AILER 47, CA; Perry v Kendricks Transport Ltd [1956] 1 All ER 154, [1956] 1 WLR 85, CA. 

4 Perry v Kendricks Transport Ltd |1956] 1 All ER 154 at 161, [1956] 1 WLR 85 at 93, CA, per Parker 
LJ. Cf. an obiter dictum of Singleton LJ in A. Prosser & Sons Ltd v Levy [1955] 3 All ER 577 at $87, 
[1955] 1 WLR 1224 at 1234, CA. 

$ Rylands v Fletcher (1868) LR 3 HL 330. See also Dunn v Birmingham Canal Co (1872) LR 8 QB 42, 
Ex Ch, and TORT. 


344. Consent and common benefit. The rule in Rylands v Fletcher! does not 
apply where the plaintiff has consented to the presence of the thing which 
escapes’. In many cases in which this exception operates the thing is kept on 
premises for the common benefit of the plaintiff and the defendant and, in some 
cases, consent and common benefit have been regarded as two separate and 
independent exceptions to the rule?. However, it seems that the true basis of this 
exception is consent and that common benefit is only an element in showing 
implied consent*. This exception is chiefly exemplified in cases concerning water, 
but there is no reason in principle why it should be confined to such cases®. 


I See para. 339, ante. 

2 Carstairs v Taylor (1871) LR 6 Exch 217; Ross v Fedden (1872) LR 7 QB 661; Anderson v 
Oppenheimer (1880) 5 QBD 602, CA; Blake v Land and House Property Corpn Ltd (1887) 3 TLR 667; 
Gill v Edouin (1894) 71 LT 762 (affd. (1895) 72 LT $79, CA); Blake v Woolf [1898] 2 QB 426, DC; 
A-G v Cory Bros & Co Ltd [1921] AC 521, HL; Kiddle v City Business Properties Ltd [1942] 1 KB 
269, [1942] 2 All ER 216; Peters v Prince of Wales Theatre (Birmingham) Ltd [1943] KB 73, [1942] 2 
AN ER 533, CA; see also A. Prosser & Son Ltd v Levy [1955] 3 All ER 577, [1955] 1 WLR 1224, CA, 
where the plaintiff did not impliedly consent to the presence of a water pipe which was, 
unknown to him, defective. Where the plaintiff by inference has consented to having the benefit 
of the defendant's watercourse but contends that he has not consented to a negligent 
accumulation of water, the onus is on the plaintiff to allege and prove that negligence: Gilson v 
Kerrier RDC [1976] 3 All ER 343, [1976] 1 WLR 904, CA. 

3 See e.g. Gill v Edouin (1895) 72 LT 579, CA. 

4 See Peters v Prince of Wales Theatre (Birmingham) Ltd [1943] KB 73, [1942] 2 All ER 533, CA. 

5 See the cases cited in note 2, supra. In many of the cases concerning water, the rule in Rylands v 
Fletcher (1868) LR 3 HL 330 would not apply because there was no non-natural user of the land: 
see para. 340, ante. 

6 Cf. Northwestern Utilities Ltd v London Guarantee and Accident Co Ltd [1936] AC 108 at 120, PC. 
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345. Statutory authority. Where a thing is brought onto the land under the 
authority of a statute which provides that there is liability for a nuisance caused by 
the exercise of the statutory power, in the absence of negligence, under the rule in 
Rylands v Fletcher!, there is no liability for an escape?. 


I See para. 339, ante. 

2 Green v Chelsea Waterworks Co (1894) 70 LT $74; Snook v Grand Junction Waterworks Co Ltd (1886) 
2 TLR 308. See also Midwood & Co Ltd v Manchester Corpn [1905] 2 KB 597, CA; Charing Cross 
Electricity Supply Co v Hydraulic Power Co [1914] 3 KB 772, CA; J. and J. Makin Ltd v London and 
North Eastern Rly Co [1943] KB 467, [1943] 1 All ER 645, CA; Smeaton v Ilford Corpn [1954] Ch 
450, [1954] 1 All ER 923; Dunne v North Western Gas Board [1964] 2 QB 806, [1963] 3 All ER 916, 
CA. If the statute conferring the power imposes strict hability for nuisance it must do so in clear 
terms: Hammond v St Pancras Vestry (1874) LR 9 CP 316. The rule is a rule of strict liability so that, 
on proof of negligence, the defence of statutory authority will not succeed: see Northwestern 
Utilities Ltd v London Guarantee and Accident Co Ltd [1936] AC 108, PC; Markland v Manchester 
Corpn [1934] 1 KB 566, CA (affd. [1936] AC 360, HL); Hardaker v Idle District Council [1896] 1 QB 
335, CA, where negligence on the part of an independent contractor alone rendered the 
defendants liable. 


2. REMEDIES AND LEGAL PROCEEDINGS 
@ IN GENERAL 


346. Classes of remedies. There are four classes of remedies for nuisance, 
namely abatement without recourse to legal procecdings', civil proceedings for 
damages or injunction’, summary proceedings for penalties or abatement of 
statutory nuisances’, and criminal proceedings‘. 

The fact that a statutory remedy is available does not necessarily exclude a 
common law action. 


1 See paras. 349-358, post. 

2 See paras. 385-391, post. 

3 See e.g. the Public Health Act 1936, Part III (ss. 91—110), and PUBLIC HEALTH. 
4 See para. 348, post. 


347. Kinds of, and jurisdiction in, civil proceedings. Civil proceedings for a 
nuisance may take the form of (1) an action for private nuisance’ ; (2) an action for 
public nuisance by the Attorney General either alone or at the relation of a local 
authority or private individual 2; (3) an action for public nuisance by a local 
authority on behalf of the inhabitants of its area?; or (4) an action for public 
nuisance by a private individual or local authority?*. 

Civil proceedings brought by or in the name of the Attorney General or by a 
local authority or by a private individual to restrain the commission or 
continuation of a nuisance or to recover damages are heard in either the Chancery 
Division or the Queen's Bench Division of the High Court. The county courts 
also have jurisdiction to hear such an action provided that the claim for damages 
does not exceed 2,0007. If there is a claim for damages within the substantive 
jurisdiction of a county court, the court may where appropriate grant an 
injunction, provided that it is ancillary to the claim for damages®. 


I See paras. 359-369, post. 
2 See paras. 372-374, post. 
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3 See para. 371, post. 

4 See paras. 370, 371, post. 

5 See COUNTY COURTS, vol. 10, para. 70. 

6 See COUNTY COURTS, vol. 10, paras. 58, 59. See e.g. Derbyshire v Noake (1954) 104 L Jo 556, and 
Vockins v Hall (Trading as Hallmark Stores) (1975) 119 Sol Jo 645, CA. 


348. Criminal proceedings. Every public nuisance is an offence at common law 
and may be the subject of indictment or summary proceedings!, and these 
procedures are not ousted unless they are clearly barred by the express or clearly 
implied terms of a statute?. At the trial the court may order the abatement of the 
nuisance?. 


1 See the Criminal Law Act 1977, s. 16 (1), Sch. 2, para. 1. i l 

2 See 2 Hawk PC c. 25, s. 4; R v Hall [1891] 1 QB 747, where the subject is fully discussed. 

3 See e.g. R v Pappineau (1726) 2 Stra 686; R v Stead (1799) 8 Term Rep 142; R v Incledon (1810) 13 
East 164. 


(2) ABATEMENT 


(i) Abatement by Individuals 


349. Nature of abatement. Abatement means the summary removal or remedy 
of a nuisance by the party injured without having recourse to legal proceedings. It 
is not a remedy which the law favours and is not usually advisable’. Its exercise 
destroys any cause of action in respect of the nuisance except for damages in 
respect of harm sustained before the abatement?. 


m 


Earl of Lonsdale v Nelson (1823) 2 B & C 302 at 312, per Best J; Campbell Davys v Lloyd [1901] 2 Ch 
§18 at 524, CA, per Collins LJ; Hope v Osbourne [1913] 2 Ch 349; Lagan Navigation Co v Lambeg 
Bleaching, Dyeing and Finishing Co Ltd {1927] AC 226, HL. 

2 See Baten’s Case (1610) 9 Co Rep s53b; Kendrick v Bartland (1677) 2 Mod Rep 253, where the 
exercise of the right to abate a nuisance did not bar the plaintiff from recovering damages in 
respect of the period before the nuisance was abated; Lagan Navigation Co v Lambeg Bleaching, 
Dyeing and Finishing Co Ltd [1927] AC 226 at 244, HL, per Lord Atkinson; and see 
Lemmon v Webb [1894] 3 Ch 1 at 24, CA, per Kay LJ; affd. [1895] AC 1, HL; and Job Edwards 
Ltd v Birmingham Navigations [1924] 1 KB 341 at 356, CA, per Scrutton LJ. 


350. Nuisances by commission and by omission. The right to abate certainly 
exists when the nuisance is caused by an act of commission’. However, where the 
nuisance arises merely from omission on the part of the offender, it is not clear 
whether it admits of abatement? except in the case of the cutting of boughs 
overhanging private property, when abatement is clearly lawful’. Abatement is 
hardly the proper description of an act which supplies the omission‘. 


1 Penruddock’s Case (1598) 5 Co Rep 100b; James v Hayward (1630) Cro Car 184; R v Rosewell (1699) 2 
Salk 459; Raikes v Townsend (1804) 2 Smith KB 9; Earl of Lonsdale v Nelson (1823) 2 B & C 302 at 
311, per Best J. 

2 See Earl of Lonsdale v Nelson (1823) 2 B & C 302 at 311, per Best J; Campbell Davys v Lloyd [1901] 2 
Ch 518, CA; and see the dictum of Best J in Earl of Lonsdale v Nelson, supra, commented on in 
Lemmon v Webb [1895] AC 1 at 8, 9, HL, per Lord Davey. 

3 Lemmon v Webb [1895] AC 1 at 9, HL, per Lord Davey; and see Morrice v Baker (1616) 3 Bulst 196; 
Earl of Lonsdale v Nelson (1823) 2 B & C 302. The right may also exist when boughs overhang a 
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public highway (see Earl of Lonsdale v Nelson, supra, at 311 per Best J; Lemmon v Webb, supra, at 6 
per rane i LC), and in cases of emergency (see Earl of Lonsdale v Nelson, supra, at 311, 312 
per Best J). 


4 Campbell Davys v Lloyd [1901] 2 Ch 518, CA. 


351. Public nuisances. If the nuisance is public, a private individual may not 
himself abate it unless it does him some special injury over and above that suffered 
by the rest of the public!. 


1 Colchester Corpn v Brooke (1846) 7 QB 339; Dimes v Petley (1850) 15 QB 276; Bateman v Bluck (1852) 
18 QB 870; Bagshaw v Buxton Local Board of Health (1875) 1 Ch D 220 at 224, per Jessel MR. 


352. Abatement before injury. The injured person need not wait until he has 
suffered actual injury before exercising his power to abate a nuisance’, but he 
cannot justify the removal of scaffolding or foundations of a building on, for 
example, the ground that when finished it may constitute a nuisance by blocking 
his ancient lights?. 


1 Penruddock’s Case (1598) 5 Co Rep 100b. 
2 Morrice v Baker (1616) 3 Bulst 196, sub nom. Norris v Baker (1616) 1 Roll Rep 393. 


353. When notice is necessary. It has been established that no notice is 
necessary before abating a nuisance which consists of overhanging boughs, if 
they can be lopped by the person aggrieved from his own property and without 
entry on his neighbour's land!. There is also authority for saying that, without 
notice, a nuisance may be abated on the land of another in cases of emergency and 
in order to protect life or property?. It has further been held that abatement 
without notice may be justified, even if it involves entry on another’s land, where 
the person exercising the right of abatement is the original wrongdoer bringing 
the nuisance into existence?, and, possibly, where the nuisance arises from a 
default in the performance of some legal duty imposed upon the wrongdoer‘. 
However, the trend of later judicial opinion has been to require notice in all cases, 
except in an emergency, when the abatement involves entry on another’s land”. 
Except in an emergency, notice is certainly necessary where the person 
complained of is not the original wrongdoer but continues a nuisance®, and in all 
cases where the nuisance arises from omissions’, and where the premises affected 
are at the time inhabited?. 


1 Lemmon v Webb [1894] 3 Ch 1, CA (affd. [1895] AC 1, HL), but the right to abate by lopping 
overhanging branches does not carry with it the right to pick and appropriate the fruit from 
those branches. See also Mills v Brooker [1919] 1 KB 555, and para. 350, ante. See also BOUNDARIES, 
vol. 4, para. 873. — 

2 Jones v Williams (1843) 11 M & W 176, accepted to this extent by the Court of Appeal and the 
House of Lords in Lemmon v Webb [1894] 3 Ch 1, CA; [1895] AC 1, HL. See also Earl of 
Lonsdale v Nelson (1823) 2 B & C 302 at 312, per Best J. 

3 Penruddock’s Case (1598) 5 Co Rep 100b; Winsmore v Greenbank (1745) Willes 577 at 583; Earl of 
Lonsdale v Nelson (1823) 2 B & C 302 at 311, 312, per Best J; Jones v Williams (1843) 11 M & W 176, 
where this seemed to be treated as beyond doubt. 

4 Jones v Williams (1843) 11 M & W 176. 

5 See the judgments in the Court of Appeal and the House of Lords in Lemmon v Webb [1894] 3 Ch 
1, CA; [1895] AC 1, HL. 

6 Penruddock’s Case (1598) 5 Co Rep 100b; and see the cases cited in notes 2, 3, supra. 
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7 Penruddock’s Case (1598) 5 Co Rep 100b. A 
8 Perry v Fitzhowe (1846) 8 QB 757; Davies v Williams (1851) 16 QB $46; Jones v Jones (1862) 1 
H&C1. À 


354. Who may abate a nuisance. The right to abate a nuisance exists in any 
person, including a lessee, whose rights or whose property are injured by the 
nuisance’. 


1 Penruddock's Case (1598) s Co Rep 100b. As to the right of a commoner to abate a nuisance on a 
common, see COMMONS, vol. 6, paras. 654—658. 


355. Extent of right to abate public nuisances. In abating a public nuisance, a 
private individual may only interfere with it so far as it causes special injury to him 
and so far as may be necessary to enable him to exercise his public rights’. He is 
not justified in doing damage to the property of the person creating the nuisance if 
he is able to exercise his rights with reasonable convenience and without doing 
such damage!. 


1 Colchester Corpn v Brooke (1846) 7 QB 339; Dimes v Petley (1850) 15 QB 276; Batemen v Bluck (1852) 
18 QB 870; Bagshaw v Buxton Local Board of Health (1875) 1 Ch D 220 at 224; cf. R v Richmond, 
Surrey JJ (1860) 24 JP 422, CCR. See also HIGHWAYS, vol. 21, para. 446. 


356. Extent of right to abate private nuisances. The person injured by a 
private nuisance may justify its abatement and the entry on his neighbour’s land 
for that purpose!, provided that the abatement is not effected in circumstances 
specially calculated to lead to a breach of the peace?; that no more than the 
offending portion is removed!3; that no unnecessary damage is done*; that, where 
there are two ways of abating the nuisance, the less mischievous is followed, unless 
it would inflict some wrong on an innocent third person or the public®; and that 
previous notice is given when possible or necessary®. 


= 


Raikes v Townsend (1804) 2 Smith KB 9; 1 Hawk PC c. 75, s. 12. See also the cases cited in para. 

353, notes 2, 3, ante. 

2 Perry v Fitzhowe (1846) 8 QB 757, where abatement was held not to be justified while the plaintiff 
and his family were in the house during its demolition; commented on in Burling v Read (1850) 11 
QB 904; and cf. Davies v Williams (1851) 16 QB 546, the difference being that in this last case 
notice had been previously given and the occupier refused to remove the offending structure. 

3 Cooper v Marshall (1757) 1 Burr 259; Greenslade v Halliday (1830) 6 Bing 379, where the defendant 
was held not to be justified in removing a board which the plaintiff had fastened to stakes in order 
to divert a stream for irrigation purposes, although the defendant might have justified the 
removal of the stakes only. 

4 Colchester Corpn v Brooke (1846) 7 QB 339; Perry v Fitzhowe (1846) 8 QB 757; Dimes v Petley (1850) 
15 QB 276; and cf. R v Richmond, Surrey JJ (1860) 24 JP 422. 

5 See Roberts v Rose (1865) LR 1 Exch 82; and Lagan Navigation Co v Lambeg Bleaching, Dyeing and 
Finishing Co Ltd [1927] AC 226, HL. 

6 See para. 353, ante. 


(ii) Abatement by Local Authorities 


357. Rights at common law and by statute. So far as their own property is 
concerned, local authorities have the same right to abate nuisances in respect of it 
and its enjoyment as is possessed by private individuals!. 
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Power is given by statute to many local authorities to take steps for the 
abatement of nuisances?. 


1 See paras. 349-356, ante. 
2 See e.g. the Public Health Act 1936, ss. 93-96, and PUBLIC HEALTH; and see HIGHWAYS, vol. 21, 
para. 437. 


358. Restrictions on the exercise of rights. In the exercise of the common law 
right of abatement, local authorities are in the same position as private 
individuals! . 

Statutes which confer a right of abatement in special circumstances sometimes 
impose restrictions upon its exercise by defining the period when it may be 
exercised, as in the case of lopping trees overhanging a highway’, or by requiring 
previous notice from the authority and, in some cases, imposing the condition of 
previous default in obeying an order of a justice or justices. 


1 See paras. 349-356, ante. 
2 See e.g. the Highways Act 1980, s. 138 (4), and HIGHWAYS, vol. 21, para. 441. 
3 See e.g. the Public Health Act 1936, ss. 93-95, and PUBLIC HEALTH. 


3) ACTION FOR PRIVATE NUISANCE 
(i) Who may sue 


359. Claims for damages. A person may sue in nuisance only if he has an interest 
in the land affected. He may bring an action and claim damages for the injury 
alone or together with a claim for an injunction!. 


1 As to damages, see paras. 382-384, post. As to injunctions, see paras. 385-391, post. The expense of 
removing a nuisance may be recovered: The Ella [1915] P 111. 


360. Reversioners. For a right of action in respect of a nuisance to lie at the suit 
of a reversioner, the injury complained of must be such that, from its permanent! 
character or otherwise, it is necessarily prejudicial to the reversion®, that is to say 
it must be something the effects of which will continue to the time when the 
reversion will come into possession, or something which operates as a denial of 
right of the reversioner*. The question whether there is damage to the reversion 
is a question of fact?. 


1 “Permanent” means that which will continue indefinitely until something is done to remove it: 
Jones v Llanrwst UDC [1911] 1 Ch 393 at 404, per Parker J. See further White v London General 
Omnibus Co (1914) 58 Sol Jo 339, where nuisance by noise and smell from a garage was held not to 
be a permanent injury to the reversion. 

2 A reversioner has a right of action for his property injured by vibration (Shelfer v City of London 
Electric Lighting Co, Meux's Brewery Co v City of London Electric Lighting Co [1895] 1 Ch 287, CA; 
Colwell v St Pancras Borough Council [1904] 1 Ch 707), or damaged by smoke or fumes 
(Walter v Selfe (1851) 4 De G 8 Sm 315), or affected by damp from an artificial mound 
(Broder v Saillard (1876) 2 Ch D 692), or ancient lights of his premises obstructed (Jesser v Gifford 
(1767) 4 Burr 2141; Wilson v Townend (1860) 1 Drew & Sm 324; Metropolitan Association v Petch 
(1858) 5 CBNS 504; Shadwell v Hutchinson (1829) 3 C & P 615); and in such cases the reversioner 
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may bring another action for a further period of continuance (Shadwell v Hutchinson (1831) 4 C & 
P 333), or a right of way belonging to him obstructed by a permanent structure (Bower v Hill 
(1835) 1 Scott $26; and see Bell v Midland Rly Co (1861) 10 CBNS 287), or by locking a gate so 
as to amount to a denial of his right (Kidgill v Moor (1850) 9 CB 364), or where damage has been 
done by flooding (Bedingfield v Onslow (1685) 3 Lev 209; cf. Baxter v Taylor (1832) 4 B & Ad 72). 
See also Jones v Llanrwst UDC [1911] 1 Ch 393 at 404. 
3 Jackson v Pesked (1813) 1 M & S 234. 
4 It has been held that a reversioner has no right of action for nuisance caused by noise or smoke 
affecting the comfort of tenants, even to the extent of compelling them to leave, since such 
nuisances may cease at any moment (Jones v Chappell (1875) LR 20 Eq $39; Simpson v Savage 
(1856) 1 CBNS 347; Mumford v Oxford, Worcester and Wolverhampton Rly Co (1856) 1 H & N 34; 
Broder v Saillard (1876) 2 Ch D 692; Cooper v Crabtee (1881) 19 Ch D 193; affd. (1882) 20 Ch D 
s89, CA (erection of poles and hoarding)); or for an entry on land in possession of a tenant in 
exercise of an alleged right of way (Baxter v Taylor (1832) 4 B & Ad 72; and see Damper v Bassett 
[1901] 2 Ch 350; cf. Kidgill v Moor (1850) 9 CB 364), because such entry would not be evidence 
against the reversioner (Bower v Hill (1835) 1 Scott 526 at 528); for obstruction of his tenant's 
access to premises (Dobson v Blackmore (1847) 9 QB 991; Mott v Shoolbred (1875) LR 20 Eq 22); or 
for damage done by flooding where the damage was not such as would last to the end of the term 
(Rust v Victoria Graving Dock Co and London and St Katharine Dock Co (1887) 36.Ch D 113, CA); 
or for neglect to repair a road over which there was a right of way (Hopwood v Schofield (1837) 2 
Mood & R 34); or for raising a wall and placing timber on it overhanging a yard, the alleged 
injury being the loss of user of the original wall and the discharge of rain-water into the yard 
(Jackson. v Pesked (1813) 1 M & S 234). E D — : l 
Tucker v Newman (1839). 11 Ad & El 40; Young v Spencer (1829) 10 B & C-145; Jones v Llanrwst 
UDC [1911] 1 Ch 393 at-404. As to damages for a reversioner, see para. 383, post. | . 


sa 


361. Occupiers. A person in lawful occupation of premises is entitled to be 
protected against any interference with his rights as occupier!. The plaintiff | 
himself must have the legal right of occupation?; thus a person on premises as a 
mere licensee has no right of action in respect of a private nuisance?, and a tenant 
who has completely divested himself of any legal interest in the demised premises 
by assignment and who subsequently re-enters the premises on the absconding of 
the assignee also has no such right of action‘. 

The occupier of oyster beds within the limits of a several fishery has a right of 
action against third persons who pollute the beds. 

The extent of occupation conferred by the grant of grazing rights in a lane by a 
local authority in which the surface of the lane was vested by statute is not 
sufficient occupation upon which to base an action®. A tenant under a building 
agreement who, under and for the purpose of that agreement, has a right of entry 
on the foreshore cannot maintain an action against a person for taking shingle or 
placing bathing tents on it”, but a contractor injured by interference with a dam 
which he made with the consent of the owner of the soil has been held to have 
sufficient occupation to give him a right of action. 


1 Where the plaintiff and defendant were joint owners and occupiers of land an action will lie 
against a defendant who commits a nuisance which affects the land of which the plaintiff is in sole 
occupation: Hooper v Rogers [1975] Ch 43, [1974] 3 All ER 417, CA. 

2 Where the nuisance is in the nature of a trespass the person in possession may have the right to sue 
even though he has no legal right to continue in possession against the true owner, because 
trespass is an injury to possession; and a defendant cannot in such a case set up a jus tertii against a 
possessory title: see Nicholls v Ely Beet Sugar Factory [1931] 2 Ch 84 at 87, per Farwell J (pollution of 
a several fishery). See also Hastings Corpn v Ivall (1874) LR 19 Eq 558, where an injunction was 
granted to the local corporation to restrain nuisance caused by the defendant dumping earth on 
the foreshore, which the court found to be in the possession of the corporation, without deciding 
the question of its title as against the Crown. An occupier may recover in respect of damage 
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occurring before he acquired the property if the nuisance is continuing and he has incurred a loss 
in respect of it: see Masters v Brent London Borough Council [1978] QB 841, [1978] 2 All ER 664. 
3 Malone v Laskey [1907] 2 KB 141, CA (tenant's wife) (overruled, but only so far as it relates to 
negligence and without affecting this point, by A. C. Billings & Sons Ltd v Riden [1958] AC 240, 
[1957] 3 All ER 1, HL). See also Cunard v Antifyre Ltd [1933] 1 KB 551 at 557, DC; Nunn v Parkes 
& Co (1924) $9 L Jo 806 (owner’s husband). 
Metropolitan Properties Ltd v Jones [1939] 2 All ER 202. 
Foster v Warblington UDC [1906] 1 KB 648, CA; and see Colchester Corpn v Brooke (1846) 7 QB 
339, and FISHERIES, vol, 18, para. 842. The mere depositing of oysters where the public has a right 
of fishing does not suffice to give the depositor a right of action: see Truro Corpn v Rowe [1902] 2 
KB 709, CA, and FISHERIES, vol. 18, paras. 613, 842. 
Coverdale v Charlton (1878) 4 QBD 104, CA. 
Laird v Briggs (1881) 19 Ch D 22, CA. 
Dyson v Collick (1822) 5 B & Ald 600. - 


vp. 
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362. Tenants. A yearly! or weekly? tenant is entitled to be protected from a 
nuisance, but the fact that his term is a short one may be a circumstance to be 
considered when an injunction is claimed?, and the injunction may be limited to 
the continuance of his tenancy*. 


1 Inchbald v Robinson, Inchbald v Barrington (1869) 4 Ch App 388. 

2 See Jones v Chappell (1875) LR 20 Eq 539. 

3 Jacomb v Knight (1863) 3 De GJ & Sm 533; Webster v Bakewell Rural Council (No. 2) (1916) 86 LJ Ch 
89, where an action by a yearly tenant with an insignificant interest against a highway authority 
for removing a bank supporting a cottage was held to be vexatious. 

4 Simper v Foley (1862) 2 John & H 555. 


363. Action under the rule in Rylands v Fletcher. Liability under the rule in 
Rylands v Fletcher! is owed to the person who is injured as a result of the escape. 
The right of action is not limited to adjoining occupiers*. The rule applies to 
damage to property and possibly also to personal injuries, although doubts have 
been expressed on this point?. 


1 As to the rule in Rylands v Fletcher (1868) LR 3 HL 330, see para. 339, ante. 
2 Charing Cross Electricity Supply Co v London Hydraulic Power Co [1914] 3 KB 772, CA. 


3 See para. 339, note 6, ante. 


(ii) Who is liable to be sued 


364. General rule of liability. Any person is liable for a nuisance who either 
creates or causes it, or continues or adopts it, or who authorises its creation or 
continuance’. The liability applies whether or not that person is in occupation of 
the land on which the nuisance is committed?. However, an occupier will not be 
liable for a nuisance created by a trespasser without his knowledge, actual or 
constructive, or consent?. A person is liable as having caused or continued a 
nuisance when he is guilty of an act or omission which directly gives rise to the 
nuisance*; when he authorises such an act or omission®; when inadvertently he 
does or authorises an act from which a nuisance arises as a natural and probable 
consequence®; or when, being an owner or occupier of property, he grants a 
licence or gives an order to another to do acts upon it which are likely to cause a 
nuisance, and such licensee or person receiving the order in so acting commits a 
nuisance’. is 
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1 As to the continuance or adoption of a nuisance, see para. 365, post. It may be important whether 
the defendant created or merely continued the nuisance, for if he merely continued it the plaintiff 
must prove want of care on the defendant’s part, whereas where the defendant created the 
nuisance the burden is on him to exculpate himself: Radstock Co-operative and Industrial Society 
Ltd v Norton-Radstock UDC [1968] Ch 605, [1968] 2 All ER 59, CA, where, because of scouring by 
the stream over the years, a sewer which had been properly laid in a stream sixty years earlier 
caused eddies which undermined the piles of the plaintiff’s bridge; the creator of the nuisance, 
but not he who continued it, is liable without proof of negligence. 

2 Dalton v Angus (1881) 6 App Cas 740, HL; and see the cases cited in para. 307, note 3, ante. 

3 Sedleigh-Denfield v O’Callaghan [1940] AC 880 at 904, [1940] 3 All ER 349 at 365, HL, per Lord 
Wright; Wringe v Cohen [1940] 1 KB 229, [1939] 4 All ER 241, CA; Page Motors Ltd v Epsom and 
Ewell Borough Council (1980) 124 Sol Jo 273. An owner of property who either in law or in practice 
exercises control over the condition of the premises is liable to a third person who is injured as a 
result of disrepair: Mint v Good [1951] 1 KB 517, [1950] 2 All ER 1159, CA; and see Brew Bros Ltd 
v Snax (Ross) Ltd [1970] 1 QB 612, [1970] 1 All ER 587, CA, and LANDLORD AND TENANT. _ 

4 Corby v Hill (1858) 4 CBNS 556, where the defendant was liable for injury caused by obstructing 

a private road with building material, put there with the consent of the owner; King v Ford (1816) 

1 Stark 421 (schoolmaster permitting scholar to let off fireworks); Ex parte Liverpool Corpn (1857) 

22 JP 562 (corporation liable for the nuisance from the drainage of a prison it had built, and not 

the justices having management of the prison) (as to joint nuisances, see para. 314, ante); and cf. 

R v Bradford Navigation Co (1865) 6 B & S 631; A-G v Bradford Canal Proprietors (1866) LR 2 Eq 71 

(continuing to exercise right of abstracting water after the source had become polluted); St 

Helens Chemical Co v St Helens Corpn (1876) 1 Ex D 196; Ogston v Aberdeen District Tramways Co 

[1897] AC 111, HL (sweeping snow into heaps and melting it with salt); Hall v Duke of Norfolk 

[1900] 2 Ch 493, where the owner of minerals was not liable for subsidence caused by the working 

of his predecessor in title; but cf. Riddell v Spear (1879) 40 LT 130, DC (tenant cutting sewer made 

without his consent by his landlord through the demised land); Young v Fosten (1893) 69 LT 147, 

DC (building contractor liable under a statute for nuisance caused by bad repair of sanitary 

apparatus); Sedleigh-Denfield v O’Callaghan [1940] AC 880, [1940] 3 All ER 349, HL; Hilton 

v James Smith & Sons (Norwood) Ltd (1979) 251 Estates Gazette 1063, CA (failure by defendant to 

enforce his covenants against lessees whose vehicles constituted a nuisance to the plaintiff); and 

see PUBLIC HEALTH. In Dwyer v Mansfield [1946] KB 437, [1946] 2 All ER 247, it was held that a 

nuisance in the form of a queue of people outside a shop had not been caused by improper 

methods of sale but by scarcity of goods: see HIGHWAYS, vol. 21, para. 443, note 2. 

R v Longton Gas Co (1860) 2 E & E 651 (householder authorising disturbance of a street in order to 

effect connection with a gas main for which there was no statutory authority); cf. Igoe v Eveleigh 

(1870) IR 4 CL 238; Stewart v Adams 1920 SC 129 (deposit of poisonous matter on grazing land). 

A housing corporation was not liable for allowing into a house offensive undesirable tenants 

whom it knew were likely to cause a nuisance; it did not impliedly authorise the nuisance: 

Smith v Scott [1973] Ch 314, [1972] 3 All ER 645. 

6 R v Moore (1832) 3 B & Ad 184; Bostock v North Staffordshire Rly Co (1852) 5 De G & Sm 584; 

Walker v Brewster (1867) LR 5 Eq 25 (causing crowds to collect by attractions). See also 

Inchbald v Robinson, Inchbald v Barrington (1869) 4 Ch App 388; Lyons Sons & Co v Gulliver [1914] 1 

Ch 631, CA; cf. Chase v LCC and Leslie & Co Ltd (1898) 62 JP 184; and see Brown v Bussell (1868) 

LR 3QB 251 (making drain to discharge into open ditch); Smith v London and South Western Rly 

Co (1870) LR 6 CP 14, Ex Ch (hedge trimmings by side of railway ignited); St Helens Chemical 

Co v St Helens Corpn (1876) 1 Ex D 196 (discharging into a sewer by different drains, which on 

meeting caused chemical nuisance); Chibnall v Paul & Son (1881) 29 WR 536 (arranging urinal so 

as to induce nuisance); Gibbings v Hungerford and Cork Corpn [1904] 1 IR 211 (Ir. CA) (local 
authority held liable for nuisance caused by a third person draining sewage through the 
authority's pipes on to the land of plaintiff who had given the authority leave to discharge surface 
water); Middleton v Humphries (1913) 47 ILT 160 (roots of trees growing in and penetrating from 
defendant's land under plaintiffs boundary wall and causing it to fall), applied in Butler 

v Standard Telephones and Cables Ltd [1940] 1 KB 399, [1940] 1 All ER 121; Mudge v Penge Urban 

Council (1916) 86 LJ Ch 126 (erection of public urinal); Kimber v Gas Light and Coke Co [1918] 1 

KB 439, CA (contractor’s workmen leaving unfenced hole on stairs); Morrow v Stepney Corpn 

(1920) 18 LGR 458 (injunction and damages granted for nuisance caused by deposit of grit, dust 

and ashes); Castle v St Augustine’s Links Ltd (1922) 38 TLR 615 (golf club liable for injury caused 

by ball struck near highway). 

Draper v Sperring (1861) 10 CBNS 113 (owner of market held liable for nuisance from sheep 

droppings in pens let to third persons); White v Jameson (1874) LR 18 Eq 303 (permission to burn 
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bricks on defendant's land); Harris v James (1876) 45 LJQB 545; Jenkins v Jackson (1888) 40 Ch D 
71 (letting room over offices for dancing); Phillips v Thomas (1890) 62 LT 793; Howland v Dover 
Harbour Board (1898) 14 TLR 355, CA; Metropolitan Properties v Jones [1939] 2 All ER 202 (landlord 
liable for nuisance from apparatus which he installed and not tenant who only used it as was 
intended). If the licensor is not in occupation, it must be proved that he had notice of the nuisance 
and refused to terminate the licence (Cornford v Havant and Waterloo UDC (1933) 97 JP 137); but if 
the licence is irrevocable or he grants a lease, he parts with control over the user of the land and 
he therefore is not liable (White v Jameson, supra); cf. Atkinson v King (1878) 2 LR Ir 320 (Ir. CA); 
and sec LANDLORD AND TENANT. 


365. Continuance or adoption of nuisance. An occupier of land is liable for a 
nuisance, even though he has not created it, if he has continued it while he is in 
occupation!. Further, the occupier will be liable for a nuisance created after he 
became the occupier if he had knowledge, actual or constructive, of its existence?. 
An occupier of land continues a nuisance if, with knowledge (actual or 
constructive) of its existence, he fails to take reasonable steps to bring it to an end? 
and, if he makes use of the building or other artificial contrivance which 
constitutes the nuisance, he adopts it’. 

An occupier also has a common law duty to prevent his land from continuing 
to be the site of a public nuisance, even though he has not created the nuisance. 

To establish liability for continuing a nuisance by failing to prevent it, the 
person so failing must generally be in a position to take effective steps to that endé. 
However, a person is liable for the continuance of a nuisance when he has 
originally created a nuisance which in the nature of things is likely to be continued 
and is continued, even though he has ceased to be in possession of or interested in 
the land on which the nuisance exists, and has no power to remove it without 
being guilty of a trespass”; or when he purchases the reversion of premises let to a 
tenant upon which there exists a nuisance for which the original reversioner 
would have been liable, even though he has no opportunity of putting an end to 
the existing tenancy or of abating the nuisance’. 


= 


Ryppon v Bowles (1616) Cro Jac 373 (lessee of house with a nuisance) ; Roswell v Prior (1701) 12 Mod 
Rep 635; Coupland v Hardingham (1813) 3 Camp 398; Thompson v Gibson (1841) 7 M & W 456 
(defendant lessor of obstructive buildings); White v Jameson (1874) LR 18 Eq 303 (permission to 
burn bricks on defendant’s land); A-G v Basingstoke Corpn (1876) 45 LJ Ch 726 (flow of sewage); 
Broder v Saillard (1876) 2 Ch D 692; Silverton v Marriott (1888) 52 JP 677. An occupier is liable for 
continuing a nuisance which arises from natural causes: Leakey v National Trust for Places of 
Historic Interest or Natural Beauty [1980] 1 All ER 17, [1980] 2 WLR 65, CA (sloping bank which 
threatened houses below). 

Barker v Herbert [1911] 2 KB 633, CA; St Anne’s Well Brewery Co v Roberts (1928) 140 LT 1, CA; 

Wilkins v Leighton [1932] 2 Ch 106; Slater v Worthington’s Cash Stores (1930) Ltd [1941] 1 KB 488, 

[1941] 3 All ER 28, CA (occupier liable for continuing public nuisance of accumulation of snow 

on roof overhanging public street (distinguished in Radstock Co-operative and Industrial Society 

Ltd v Norton-Radstock UDC [1968] Ch 605, [1968] 2 All ER 59); and see Saxby v Manchester and 

Sheffield Rly Co (1869) LR 4 CP 198, criticised in Sedleigh-Denfield v O’ Callaghan [1940] AC 880, 

[1940] 3 All ER 349, HL. 

3 In deciding what is reasonable, the defendant’s actual financial and other circumstances must be 
taken into account if a serious expenditure of money is required to eliminate or reduce the 
danger: Goldman v Hargrave [1967] 1 AC 645, [1966] 2 All ER 989, PC; Leakey v National Trust for 
Places of Historic Interest or Natural Beauty [1980] 1 All ER 17, [1980] 2 WLR 65, CA. 

4 See Sedleigh-Denfield v O’Callaghan [1940] AC 880 at 894, [1940] 3 All ER 349 at 358, HL, per 

Viscount Maugham; applied in Cushing v Peter Walker & Son (Warrington and Burton) Ltd [1941] 2 

All ER 693 (slate on roof loosened by enemy bomb; defendants, having no knowledge, not 

liable); Leanse v Lord Egerton [1943] KB 323, [1943] 1 All ER 489 (loose glass in raid-damaged 

house; knowledge presumed); Caminer v Northern and London Investment Trust Ltd [1949] 2 KB 64, 
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[1949] 1 All ER 874, CA; affd. [1951] AC 88, [1950] 2 All ER 486, HL (diseased elm tree; duty of a 
reasonable occupier); Pemberton v Bright [1960] 1 All ER 792, [1960] 1 WLR 436, CA. 
$ A-G v Tod Heatley [1897] 1 Ch 560, CA (public nuisance caused by persons throwing refuse on 
vacant site). It is not enough that the defendant knows or ought to know that the nuisance exists: 
where a tree overhung the road, but it was not realised that it was a hazard to traffic until two 
lorries tried to pass each other while opposite it, the defendant was not liable: British Road Services 
Ltd v Slater [1964] 1 All ER 816, [1964] 1 WLR 498. 
Smeaton v Ilford Corpn [1954] Ch 450 at 462, [1954] 1 All ER 923 at 927; but cf. R v Pedley (1834) 1 
Ad & El 822; and the text and notes 7, 8, infra. 
Roswell v Prior (1701) 12 Mod Rep 635; Thompson v Gibson (1841) 7 M & W 456. 
R y Pedley (1834) 1 Ad & El 822. As to the liability of occupiers and owners of premises, see 
LANDLORD AND TENANT. 


a 
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366. Nuisance created by independent contractor. Where a principal 
employs an independent contractor! to execute work for him, he may, in certain 
circumstances, still be liable for injury arising from a nuisance caused by the 
independent contractor. A man who orders work to be executed on his own 
premises, lawful in itself, but from which, in the natural course of things, injurious 
consequences to his neighbour must be expected to arise unless means are adopted 
by which such consequences may be prevented, is bound to take all reasonable 
measures to prevent the mischief and cannot relieve himself of his responsibility 
by employing someone else, whether it be the contractor employed to do the 
work from which the danger arises or some independent person, to do what is 
necessary to prevent the act he has ordered to be done from becoming wrongful?. 


1 As to independent contractors, sec EMPLOYMENT, vol. 16, para. 597. 

2 Bower v Peate (1876) 1 QBD 321 at 326; applied in Spicer v Smee [1946] 1 All ER 489 (defective 
electric wiring); Matania v National Provincial Bank Ltd and Elevenist Syndicate Ltd [1936] 2 AN ER 
633, CA. 


367. Nuisance created by employee or agent. A person is liable for a nuisance 
committed by his employee or agent in the course of his employment and within 
its scope’. However, the liability of the employer does not arise where the 
employee or agent acts beyond the scope of his employment?. 


1 Laugher v Pointer (1826) 5 B & C 547 at 576, per Abbott CJ; see also Stone v Cartwright (1795) 6 
Term Rep 411; Bush v Steinman (1799) 1 Bos & P 404; Armitage Ltd v Nicholson (1913) 108 LT 993; 
Pope v Fraser and Southern Rolling and Wire Mills Ltd (1938) 55 TLR 324 (creation of dangerous 
acid in the highway and failure to prevent injury); AGENCY, vol. 1, paras. 846, 847, 852; and 
EMPLOYMENT, vol. 16, paras. 739-752. As to the general principles of liability, see TORT. 

2 Lord Bolingbroke v Swindon New Town Local Board (1874) LR 9 CP 575. See also EMPLOYMENT, vol. 
16, para. 742. 


368. Liability of public bodies. Public bodies in which property or works are 
vested for public purposes, whether for profit or not, are liable for nuisances in the 
same way as other persons are liable!, unless protected by statute. 

The Crown is liable for torts committed by its servants or agents, and of any 
breach of the duties attaching at common law to the ownership, occupation, 
possession or control of property?. 


1 Foster v Warblington UDC [1906] 1 KB 648, CA; Phillimore v Watford RDC [1913] 2 Ch 434, 
where an injunction was granted restraining the flow of sewage into an agricultural ditch, and 
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damages were awarded; Webster v Bakewell Rural Council (No. 2) (1916) 86 LJ Ch 89, where an 
action against a highway authority for damage to a building caused by the removal of a roadside 
bank was held to be vexatious; Pemberton v Bright [1960] 1 All ER 792, [1960] 1 WLR 436, CA, 
where a local authority was held to be liable for damage caused by flooding on land adjacent to a 
highway; Dunton v Dover District Council (1977) 76 LGR 87, where a local authority was held to 
be liable for noise emanating from a children’s play area adjacent to a residential hotel. As to the 
liability of a local authority in respect of a nuisance committed by a member of the public on a 
pleasure ground managed by the authority, see Hall v Beckenham Corpn [1949] 1 KB 716, [1949] 1 
All ER 423; OPEN SPACES, para. $25, post; and HIGHWAYS, vol. 21, para. 215. 
2 See CONSTITUTIONAL LAW, vol. 8, paras. 968, 969. 


369. Liability under the rule in Rylands v Fletcher. The person liable under 
the rule in Rylands v Fletcher! is the person who has accumulated on his land, and 
exercises control over, the thing that escapes?. He is liable if his independent 
contractor causes the escape?. Further, the occupier of the land from which the 
thing escapes is also liable if it is brought or collected on his land with his 
authority*, but not otherwise. 

An owner out of possession of the land at the time the escape takes place and 
who has not authorised the accumulation on his land is not liable under this rule’. 


1 As to the rule in Rylands v Fletcher (1868) LR 3 HL 330, see para. 339, ante. 

2 St Anne’s Well Brewery v Roberts (1928) 140 LT 1, CA. A landlord who has let premises to 
undesirable tenants is not treated as being in control of them when they damage neighbouring 
property: Smith v Scott [1973] Ch 314, [1972] 3 All ER 645. 

3 Rylands v Fletcher (1866) LR 1 Ex 265; affd. (1868) LR 3 HL 330. 

4 Rainham Chemical Works Ltd v Belvedere Fish Guano Co [1921] 2 AC 465, HL. 

s St Anne's Well Brewery Co v Roberts (1928) 140 LT 1, CA. 


(4) ACTION FOR PUBLIC NUISANCE 


370. Private action on public nuisance. A private individual or a public 
authority! may bring an action in his or its own name in respect of a public 
nuisance when, and only when, he or it can show that he or it has suffered some 
particular, foreseeable? and substantial damage over and above that sustained by 
the public at large?, or when the interference with the public right involves a 
violation of some private right of his or its own‘. 


1 In Gravesham Borough Council v British Railways Board [1978] Ch 379, [1978] 3 All ER 853, the Port 
of London Authority would have been able to sue had it proved that when British Rail 
discontinued a ferry across the Thames the inconvenience to the authority's employees caused it 
financial loss. 

2 Overseas Tankship (UK) Ltd v Miller SS Co Pty, The Wagon Mound (No. 2) [1967] 1 AC617 at 636, [1966] 

2 All ER 709 at 714, PC 

William's Case (1592) 5 Co Rep 72b; Mary's Case (1612) 9 Co Rep 111b at 113a; Paine v Partrich 

(1690) Carth 191; Iveson v Moore (1699) 1 Ld Raym 486; Rose v Miles (1815) 4 M & S tor; 

A-G v Forbes (1836) 2 My & Cr 123; Ricket v Metropolitan Rly Co (1865) 5 B & $ 156; 

Whelan v Hewson (1871) IR 6 CL 283; Blundy Clark & Co Ltd v London and North Eastern Rly Co 

[1931] 2 KB 334, CA; Harper v G. N. Haden & Sons Ltd |1933] Ch 298, CA. See also para. 308, ante, 

and HIGHWAYS, vol. 21, para. 433. In Halsey v Esso Petroleum Co Ltd [1961] 2 All ER 145, [1961] 1 

WLR 683, the plaintiff recovered in public nuisance both for damage to his vehicle on the 

highway and for interference with his sleep. 

4 Boyce v Paddington Borough Council [1903] 1 Ch 109. 
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371. Proceedings by local authorities alone. A local authority may take civil 
proceedings in its own name in respect of a public nuisance when it has suffered 
some particular, foreseeable and substantial' damage over and above that sustained 
by the public at large!. In addition, where a local authority considers it expedient 
for the promotion or protection of the interests of the inhabitants of its area it may 
institute civil proceedings in its own name?. 

1 Sheringham UDC v Holsey (1904) 20 TLR 402 (action in respect of a post belonging to the council 
and put up to protect a pathway from being used for carriages); cf. Exeter Corpn v Earl of Devon 
(1870) LR 10 Eq 232; Stoke Parish Council v Price 11899] 2 Ch 277; A-G and Spalding RDC 
v Garner [1907] 2 KB 480. 

2 See the Local Government Act 1972, s. 222, and LOCAL GOVERNMENT, vol. 28, para. 1339. In the 
same proceedings a local authority may seek an injunction under s. 222 and individuals may seek 
the same injunction on the ground that the public nuisance caused them special damage: see 
Gravesham Borough Council v British Railways Board [1978] Ch 379, [1978] 3 All ER 853. 


372. Actions in the name of, and by, the Attorney General. All civil 
proceedings! brought in respect of public nuisance other than a private action by 
an individual who, or a public or local authority which, has suffered particular 
damage? or an action brought by a local authority in its own name to protect the 
inhabitants of its area? must be brought with the sanction and in the name of the 
Attorney General*. This rule applies whether it is an individual or a local or other 
public authority who seeks to proceed. 


As to the jurisdiction in civil proceedings, see para. 347, ante. 

See para. 370, ante. 

See para. 371, ante. 

Wallasey Local Board v Gracey (1887) 36 Ch D 593; Tottenham UDC v Williamson & Sons Ltd [1896] 
2 QB 353, CA; see also Baines v Baker (1752) Amb 158 (smallpox hospital); Ware v Regent’s Canal 
Co (1858) 3 De G & J 212; Bermondsey Vestry v Brown (1865) LR 1 Eq 204 (right of way); Stoke 
Parish Council v Price [1899] 2 Ch 277; Boyce v Paddington Borough Council [1903] 1 Ch 109; 
Watson v Hythe Borough Council (1906) 70 JP 153; O'Shea v Cork RDC [1914] 1 IR 16. As to relator 
actions generally, see Gouriet v Union of Post Office Workers [1978] AC 435, [1977] 3 All ER 70, 
HL; INJUNCTIONS, vol. 24, paras. 1041, 1042; and PRACTICE AND PROCEDURE. 
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373- Relators. Any person, whether affected by the nuisance or not, may act as 
relator in proceedings by the Attorney General', and so may a local authority?, 
but a relator is not essential and the Attorney General may proceed by an ex 
officio information, there being no difference in the two proceedings except in the 
matter of costs?, for which the relator renders himself liable*, even though 
otherwise he is not a party to the action‘. 

1 See A-G and Dommes v Basingstoke Corpn (1876) 45 LJ Ch 726; A-G v Logan [1891] 2 QB 100. 
2 A-G v Logan [1891] 2 QB 100; A-G v Roe [1915] 1 Ch 235. 

3 See A-G v Cockermouth Local Board (1874) LR 18 Eq 172 at 176; A-G v Logan [1891] 2 QB 100. 
4 See A-G v Logan [1891] 2 QB 100. As to relator actions generally, see Gouriet v Union of Post Office 


Workers [1978] AC 435, [1977] 3 All ER 70, HL; INJUNCTIONS, vol. 24, paras. 1041, 1042; and 
PRACTICE AND PROCEDURE. 


374. Joinder of plaintiffs with Attorney General. A local authority and a 
private individual having a valid right of action in respect of the special injury 
sustained through a public nuisance may join as plaintiffs in the proceedings of the 
Attorney General in respect of their special injury?. 
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1 A-G v Birmingham Borough Council (1858) 4 K & J 528; A-G v Earl of Lonsdale (1868) LR 7 Eq 377; 
A-G v Gee (1870) LR 10 Eq 131; A-G v Cockermouth Local Board (1874) LR 18 Eq 172; A-G 
v Logan [1891] 2 QB 100. So, too, the relators may in the same proceedings recover damages for 
private nuisance: A-G v Gastonia Coaches Ltd [1977] RTR 210. 


(s) DEFENCES 


375. Statutory authority. Although the Crown cannot grant to a person a right 
to commit a public nuisance!, an act or omission may have been specifically 
authorised by statute, and may, therefore, not be actionable. However, the 
defence of statutory authority cannot be successfully raised unless it can be shown 
that the act was within the powers conferred by the statute?. Thus a local highway 
authority or the conservators of a navigable river can legalise an obstruction or 
encroachment to the public right of passage? 1f they are authorised by statute to 
glve their consent to what would amount to a nuisance in the absence of such 
statutory powers‘. If, on the other hand, the statute authorises a particular act only 
if no nuisance is caused, statutory authority will be no defence to a claim in 
nuisance?. 


1 A-G v Burridge (1822) 10 Price 350. The Crown cannot make grants interfering with the public 
right of navigation or fishing in navigable rivers: A-G v Parmeter (1811) 10 Price 378 (on appeal 
(1813) 10 Price 412, HL); Williams v Wilcox (1838) 8 Ad & El 314; Colchester Corpn v Brooke 
(1846) 7 QB 339; Malcolmson v O’ Dea (1863) 10 HL Cas 593; Gann v Whitstable Free Fisheries (1865) 
11 HL Cas 192; Simpson v A-G [1904] AC 476, HL. 

2 Jones v Festiniog Rly Co (1868) LR 3 QB 733 (liability for damage caused by a spark from a 
locomotive engine, the use of which was not authorised by the statute); Roberts v Haines (1856) 6 
E & B 643; affd. (1857) 7 E & B 625 (subsidence caused under purported exercise of statutory 
rights); Tunbridge Wells Corpn v Baird [1896] AC 434, HL (interference with subsoil beyond 
statutory powers); London and North Western Rly Co v Westminster Corpn [1904] 1 Ch 759, CA; 
revsd. by the House of Lords on the facts, but not on the principle of law [1905] AC 426 at 432; 
Allen v Gulf Oil Refining Ltd [1980] QB 156, [1979] 3 All ER 1008, CA. For the defence of 
statutory authority generally and for express statutory provisions preserving liability to third 
persons, see ADMINISTRATIVE LAW, vol. 1, paras. 198-204; COMPULSORY ACQUISITION, vol. 8, paras. 
378, 386. 

3 R v Lord Grosvenor (1819) 2 Stark 511; Kearns v Cordwainers’ Co (1859) 6 CBNS 388; R v United 
Kingdom Electric Telegraph Co Ltd (1862) 31 LJMC 166 and 2 B & S 647n; A-G v Thames 
Conservators (1862) 1 Hem € M1; R v Train (1862) 2 B € S 640; Hawkins v Robinson (1872) 36 JP 
756; on appeal 37 JP 662; Preston Corpn v Fulwood Local Board (1885) $3 LT 718; A-G v Barker 
(1900) 83 LT 245; A-G v Mayo County Council [1902] 1 IR 13; Harvey v Truro RDC [1903] 2 Ch 
638. 

4 A-G v Cambridge Consumers’ Gas Co (1868) LR 6 Eq 282; on appeal 4 Ch App 71. 

5 Manchester Corpn v Farnworth [1930] AC 171, HL; Buley v British Railways Board [1975] CLY 2458, 
CA; Allen v Gulf Oil Refining Ltd [1980] QB 156, [1979] 3 All ER 1008, CA. 


376. Prescriptive right. A prescriptive right may have been acquired’, but it 
cannot be successfully set up? where, during the period of user, the nuisance 
complained of has not been actionable or preventable by the plaintiff, or where 
the nuisance is appreciably in excess of the right acquired‘, or is materially 
different in character from that for which the right is acquired?; nor can a 
prescriptive right be acquired in respect of a public nuisance®. 


1 Mason v Hill (1833) s B & Ad 1; Wright v Williams (1836) 1 M & W 77; Bealey v Shaw (1805) 6 East 
208 ; Carlyon v Lovering (1857) 1 H 8 N 784 at 797; Holker v Porritt (1875) LR 10 Exch 59, Ex Ch; and 
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see the cases cited in EASEMENTS, vol. 14, paras. 72 et seq., paras. 175, 194, 199-203, 238, 259; WATERS. 
The pollution of natural streams is made illegal by the Rivers (Prevention of Pollution) Act 1951 : 
see WATERS. Consequently it is not possible to acquire a right by prescription to pollute a natural 
stream: Hulley v Silversprings Bleaching and Dyeing Co Ltd [1922] 2 Ch 268; following Neaverson 
v Peterborough RDC [1902] 1 Ch 557, C A; Green v Matthews & Co (1930) 46 TLR 206 ; see EASEMENTS, 
vol. 14, paras. 202, 203; WATERS. o l ; 
As to the prescriptive right which is essential to a successful plea, where the injury is an increasing 
one, see Goldsmid v Tunbridge Wells Improvement Comrs (1866) 1 Ch App 349 (affg. (1865) LR 1 Eq 
161); Brown v Dunstable Corpn [1899] 2 Ch 378 at 387. 

Sturges v Bridgman (1879) 11 Ch D 852, CA; Goldsmid v Tunbridge Wells Improvement Comrs (1866) 
1 Ch App 349; Liverpool Corpn v H. Coghill & Son [1918] 1 Ch 307. The failure to complain of 
noise for twenty years does not bar the right to complain where it has been increased, even 
though slightly: Heather v Pardon (1877) 37 LT 393. l 
Brown v Best (1747) 1 Wills 174; Crossley & Sons Ltd v Lightowler (1867) 2 Ch App 478; Metropolitan 
Board of Works v London and North Western Rly Co (1881) 17 Ch D 246, CA; A-G v Acton Local 
Board (1882) 22 Ch D 221; Blackburne v Somers (1879) 5 LR Ir 1; Frechette v La Compagnie 
Manufacturiére de St Hyacinthe (1883) 9 App Cas 170, PC. 

5 McIntyre Bros v McGavin [1893] AC 268, HL; Baxendale v McMurray (1867) 2 Ch App 790; Foster 
v Wablington UDC [1906] 1 KB 648, CA; Clarke v Somersetshire Drainage Comrs (1888) 57 LIMC 
96, DC; Hulley v Silversprings Bleaching and Dyeing Co Ltd [1922] 2 Ch 268. 

R v Cross (1812) 3 Camp 224; Dewell v Sanders (1618) Cro Jac 490; Vooght v Winch (1819) 2 B & 
Ald 662; A-G v Barnsley Corpn [1874] WN 37; Blackburne v Somers (1879) $ LR Ir 1; Sheringham 
UDC v Halsey (1904) 68 JP 395; Harvey v Truro RDC [1903] 2 Ch 638. See also EASEMENTS, vol. 14, 
para. 204; and see note I, supra. 
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377. Contributory negligence. The ordinary rules relating to pleas of 
contributory negligence! apply to nuisances based on negligent conduct?. The 
defences of consent? and assumption of risk‘ are also applicable. 


1 This includes the apportionment provisions of the Law Reform (Contributory Negligence) Act 
1945. See NEGLIGENCE, paras. 68 et seq., ante. 

2 Trevett v Lee [1955] 1 All ER 406 at 412, [1955] 1 WLR 113 at 122, CA, per Evershed MR (a case on 
the tort of public nuisance, but presumably applicable to private nuisance also). The plaintiff also 
has the normal duty in tort to take reasonable steps to mitigate his loss: Davey v Harrow Corpn 
[1958] 1 QB 60 at 63, [1957] 2 All ER 305 at 309, CA, per Jenkins LJ. ; 

3 Pwllbach Colliery Co Ltd v Woodman [1915] AC 634, HL. See also NEGLIGENCE, paras. 62—65, ante. 

4 Kiddle v City Business Properties Ltd [1942] 1 KB 269, [1942] 2 All ER 216; Leakey v National Trust 
for Places of Historic Interest or Natural Beauty [1980] 1 All ER 17 at 26, [1980] 2 WLR 65 at 75, CA, 
per Megaw LJ. 


378. Limitation of action. Some nuisances are a continuing source of harm for 
which the creator remains responsible’. In such cases the nuisance gives rise to a 
fresh cause of action as often as fresh damage is caused’. All actions for nuisance 
are statute-barred if brought more than six years after the cause of action for the 
damage complained of arose?, except that where the damages claimed consist of 
or include damages in respect of personal ‘injuries the period of limitation is three 
years‘. 


1 See para. 365, ante. 

2 See Whitehouse v Fellowes (1861) 10 CBNS 765; Battishill v Reed (1856) 18 CB 696 at 714; and 
LIMITATION OF ACTIONS, vol. 28, para. 623. 

See the Limitation Act 1939, s. 2 (1) (a), and LIMITATION OF ACTIONS, vol. 28, para. 657. 

As to the period of limitation where the damages claimed consist of or include damages in respect 
of personal injuries, see ibid., s. 2a; Limitation Act 1975, s. 1; and LIMITATION OF ACTIONS, vol. 28, 


paras. 691, 692. 
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379. Self-protection against extraordinary danger. An owner or occupier is 
entitled to protect his land against an extraordinary danger which threatens it, 
even though he thus makes it necessary for his neighbour either to take similar 
measures or to put up with the consequences of not doing so!. However, an 
owner or occupier is not entitled either to prevent injury to his own property by 
diverting a natural stream, whether tidal or not, or the accustomed flow of flood 
water, from its accustomed channel so to throw it and its destructive effects on to 
his neighbour's land?, or to rid himself of the consequences of a misfortune 
already suffered by diverting them to his neighbour's detriment?. It is the duty of 
anyone who interferes with the course of a stream to see that works substituted for 
the natural channel are adequate to carry off the water brought down even by 
extraordinary rainfall, and he is liable if damage results from the deficiency of the 
substitute’. 


1 R v Pagham, Sussex, Sewers Comrs (1828) 8 B & C 355 (erecting groynes to protect property from 
inroads by sea); Nield v London and North Western Rly Co (1874) LR 10 Exch 4 (damming a canal 
to protect banks against flood water); and see Thomas v Birmingham Canal Co (1879) 45 JP 21 
(opening sluices in a heavy rainfall to protect a canal); Ridge v Midland Rly Co (1888) 53 JP 55; 
Dewey v White (1827) Mood & M 56; Maxey Drainage Board v Great Northern Rly Co (1912) 76 JP 
236 (embankment to protect property from flood water); Greyvensteyn v Hattingh [1911] AG 355, 
PC (driving away locusts). As to the erection of groynes and other defences against water, see 
WATERS. 

2 Menzies v Earl of Breadalbane (1828) 3 Bli NS 414, HL; R v Trafford (1831) 1 B & Ad 874; on 

appeal (1832) 8 Bing 204; and see Bickett v Morris (1866) LR 1 Sc & Div 47 at 56, HL, per Lord 

Chelmsford LC. 

Whalley v Lancashire and Yorkshire Rly Co (1884) 13 QBD 131, CA. 

Greenock Corpn v Glasgow and South-Western Rly Co [1917] AC 556 at 572, HL, per Lord Finlay 
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380. Exceptions to the rule in Rylands v Fletcher. The following exceptions 
to the rule in Rylands v Fletcher! may also be called defences: (1) where the escape 
of the thing is caused by an act of God?; (2) where the escape is due to the act of a 
stranger over whose acts the defendant had no control and which was not an act 
which he ought reasonably to have anticipated and guarded against”; (3) where 
the escape was due to some act or default of the person who suffers the damage? ; 
(4) where the presence of the thing which escapes has been consented to by the 
plaintiff’; (s) where the thing has been brought onto the land from which it 
escapes under statutory authority?. 


1 As to the rule in Rylands v Fletcher (1868) LR 3 HL 330, see para. 339, ante. 
2 See para. 343, ante. 
3 See para. 344, ante. 
4 See para. 345, ante. 


381. Ineffectual defences. Where, after taking all the circumstances into 
consideration, an annoyance is such as to amount to a nuisance, it cannot be 
justified on the ground that the place is a suitable or convenient one for the 
performance of the act which occasions the nuisance; or that it arises from the 
carrying on of a trade, lawful in itself and properly conducted, for purposes 
necessary and beneficial to the community? ; or that it arises from the defendant's 
use of his own property in a common and useful manner and for his own 
convenience?; or that the character of the neighbourhood has changed since the 
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trade giving rise to the nuisance was established‘; or that the nuisance, being a 
public one, has been authorised by the Crown or by a local authority, unless it has 
statutory powers to authorise it; or that a prescriptive right has been acquired to 
commit a public nuisance®; or that the benefit to the public far exceeds the 
disadvantage to the plaintiff’; or that the plaintiff has come to the nuisance®; or 
that similar nuisances already exist in the locality when it is shown that the 
defendant materially increases the existing nuisance?; or that the plaintiff himself 
has committed a nuisance!%; or that the nuisance complained of was done to 
prevent the plaintiff from reaping the benefit of a wrong which he had done to the 
defendant!!; or that the defendant’s act was in itself harmless until combined with 
the acts of others!?; or that others were at fault in not having done their 
duty!3; or that the plaintiff's predecessor in title brought and compromised a 


3 


previous action against the defendant to restrain the nuisance!*, 


= 


Bamford v Turnley (1862) 3 B & S 62, 66, Ex Ch, overruling Hole v Barlow (1858) 4 CBNS 334; Cavey 
v Ledbitter (1863) 13 CBNS 470; St Helen’s Smelting Co v Tipping (1865) 11 HL Cas 642; Mudge 
v Penge UDC (1916) 80 J P 229 (statement in defence that alleged nuisance, a urinal, was erected with 
a view to abating another nuisance struck out, without prejudice to defendant’s right to prove 
that erection was proper public convenience erected in proper place and in bona fide exercise of 
statutory powers, varied 85 LJ Ch 814, CA, without deciding whether statement was relevant or 
not); and see paras. 318—322, 338—342, ante. 

R v Pierce (1683) 2 Show 327; Elliotson v Feetham (1835) 2 Bing NC 134; Stockport Waterworks Co 
v Potter (1861) 7H & N 160; Scott v Firth (1864) 10 LT 240; West v White (1877) 4 Ch D 631; Shelfer 
v City of London Electric Lighting Co [1895] 1 Ch 287 at 316, CA. 

Walter v Selfe (1851) 4 De G & Sm 315; and see paras. 317, 318, ante. 

A-G v Cole & Son [1901] 1 Ch 205; and see para. 325, ante. 

See para. 375, ante. 

See para. 376, ante. 

R v Morris (1830) 1 B & Ad 441; R v Ward (1836) 4 Ad & El 384 (overruling in effect R v Russell 
(1827) 6 B & C $66); Beardmore v Tredwell (1862) 3 Giff 683: R v Train (1862) 2 B & S 640; A-G 
v Mid-Kent Rly Co and South Eastern Rly Co (1867) 3 Ch App 100; Raphael v Thames Valley Rly 
Co (1867) 2 Ch App 147; A-G v Cambridge Consumers Gas Co (1868) 4 Ch App 71; A-G v Terry 
(1874) 9 Ch App 423; A-G v Basingstoke Corpn (1876) 45 LJ Ch 276. However, if a comparatively 
trivial obstruction to a public way results in the way on the whole being more convenient to the 
public, the court may not think it right to interfere: see 4-G v Wilcox [1938] Ch 934 at 941, [1938] 
3 AILER 367 at 372, per Farwell J ; and generally HIGHWAYS, vol.21, para. 419. Itisa ground for refusing 
an injunction that the nuisance is in the public interest: Miller v Jackson [1977] Q B 966, [1977]3 ANER 
338, CA. 

Elliotson v Feetham (1835) 2 Bing NC 134; Bliss v Hall (1838) 4 Bing NC 183; Mousley v Hutchinson 
(1838) 7 LJCP 122n; Tipping v St Helen’s Smelting Co (1865) 1 Ch App 66; affd. 11 HL Cas 642; see 
also Crump v Lambert (1867) LR 3 Eq 409 at 413; affd. 17 LT 133; Sander v Manley and Rogers [1878] 
WN 181, Sturges v Bridgman (1879) 11 Ch D 852, CA; Shotts Iron Co v Inglis (1882) 7 App Cas 518, 
HL; London, Brighton and South Coast Rly Co v Truman (1885) 11 App Cas 45 at 52, HL; Barber v 
Penley [1893] 2 Ch 447 at 449; A-G v Manchester Corpn [1893] 2 Ch 87 at 95; Miller v Jackson [1977] 
QB 966, [1977] 3 All ER 338, CA (no defence to cricket club that the ground first became a 
nuisance only when the plaintiff built close to it); and see para. 323, ante. 

R v Neil (1826) 2 C & P 485; St Helen's Smelting Co v Tipping (1865) 11 HL Cas 642; Crump 
v Lambert (1867) LR 3 Eq 409; affd. 17 LT 133; Cooke v Forbes (1867) LR 5 Eq 166 at 172; Crossley & 
Sons Ltd v Lightowler (1867) 2 Ch App 478; A-G v Leeds Corpn (1870) 5 Ch App 583; Salvin v North 
Brancepeth Coal Co (1874) 9 Ch App 705; Polsue and Alfieri Ltd v Rushmer [1907] AC 121, HL; and 
see paras. 324, 325, ante. For ineffectual defences to actions brought for pollution of water, see 
WATERS. 

10 Colchester Corpn v Brooke (1846) 7 QB 339. 

11 Ibottson v Peat (1865) 3 H & C 644. 

12 Harrison v Great Northern Rly Co (1864) 3 H & C 231; and see para. 314, ante. 

13 Bell v Twentyman (1841) 1 QB 766; Wettor v Dunk (1864) 4 F & F 298; Ogston v Aberdeen District 
Tramways Co [1897] AC 111, HL; and see 4-G v Colney Hatch Lunatic Asylum (1868) 4 Ch App 
146. As to proceedings under the Public Health Acts, see St Helen's Chemical Co v St Helen’s Corpn 
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(1876) 1 Ex D 196, where the local authority was held entitled to take proceedings, although itself 
at fault in not flushing the sewers; cf. Fordom v Parsons [1894] 2 QB 780, DC; Wincanton RDC 
v Parsons [1905] 2 KB 34, DC. In A-G v Scott [1904] 1 KB 404, CA, it was held that it was no 
answer to a motion by the Attorney General for an interim injunction to allege that the damage 
to a road by a traction engine would not have occurred but for the neglect of the relators to keep 
the road in proper repair. The court for this purpose assumed that a nuisance had been 
committed. On the hearing of the action it was found that the nuisance had not been committed 
by the defendant: A-G v Scott [1905] 2 KB 160, CA. In Lyons, Sons & Co v Gulliver [1914] 1 Ch 
631, CA, it was held that the failure of the police to prevent obstruction of the plaintiff ’s premises 
did not afford a good defence. 
14 Hunt v W. H. Cook Ltd (1922) 66 Sol Jo 557. 


(6) DAMAGES 


382. Measure of damages. The damages in an action for nuisance should be 
such as to compensate for whatever loss results to the plaintiff as a foreseeable 
consequence of the wrongful act!. 

Where nuisance causes damage to property the general rule is that the measure 
of damages is the difference between the money value of the plaintiff’s interest in 
the property before the damage and the money value of his interest after the 
damage; and this is not necessarily the same as the cost of repair or replacement?. 

Loss of profits or other expense consequential on the wrongful act is also 
recoverable?. Where the nuisance has caused personal injuries or damage to 
chattels, damages for those are assessed in the ordinary way’. 


1 Overseas Tankship (UK) Ltd v Miller SS Co Pty, The Wagon Mound (No. 2) [1967] 1 AC 617, [1966] 
2 All ER 709, PC. See Also DAMAGES, vol. 12, paras. 1138, 1139. 

2 Moss v Christchurch RDC [1925] 2 KB 750; C. R. Taylor (Wholesale) Ltd v Hepworths Ltd [1977] 2 
All ER 784, [1977] 1 WLR 659, where the plaintiff was not entitled to recover the cost of 
reinstating his destroyed billiard hall which he did not intend to use for that purpose again; the 
basis of assessment was the reduced value of his premises. In Dodd Properties (Kent) Ltd 
v Canterbury City Council |1980] 1 All ER 928, [1980] 1 WLR 433, CA, vibrations damaged the 
plaintiff’s premises in 1968 ; the plaintiff had not repaired them in 1979 at the date of trial. He was 
entitled to compensation based on the cost of repairs in 1979 because in view of the defendant’s 
denial of liability and the financial stringency in which it would have placed the plaintiff had he 
repaired earlier it was reasonable for him not to have undertaken the repairs before 1979. Cf. 
Bunclark v Hertfordshire County Council (1977) 234 Estates Gazette 381, 455, DC. 

3 Fritz v Hobson (1880) 14 Ch D 542 (loss of custom); Grosvenor Hotel Co v Hamilton [1894] 2 QB 836 
at 840, CA, per Lindley LJ (cost of moving elsewhere). Where a hotel owner complained of loss 
of custom through building operations, the Court of Appeal reversed an award of damages to the 
full extent of the loss of custom, holding that a certain amount of the interference was reasonable, 
and might have led to a loss of custom; the court assessed what proportion of the loss was 
attributable to that excess of noise and dust which was actionable: Andreae v Selfridge & Co Ltd 
[1938] Ch 1, [1937] 3 All ER 255, CA. 

4 See DAMAGES, vol. 12, paras. 1138—1173. In Bone v Seal [1975] 1 All ER 787, [1975] 1 WLR 797, CA, 
smells from a pig farm constituted a nuisance but did not diminish the value of the land and 
caused no ill health; each plaintiff was awarded £1,000 for the two years’ loss of amenity in the 
enjoyment of the property which he had already suffered. 


383. Damages for reversioner. Where a reversioner sues in respect of a 
nuisance, the damages awarded should be the amount by which the value of the 
reversion is lessened by the injury!. However, loss of rent due to the existence of 
prejudice against the neighbourhood arising from fear of a recurrence of the 


Paras. 383-385 Vol. 34: Nuisance 142 


nuisance cannot be recovered, nor can compensation for the diminution which a 
temporary nuisance may cause in the present selling value?. 


1 Hosking v Phillips (1848) 3 Exch 168. This is not so in cases where the nuisance is a continuing 
nuisance in respect of which subsequent actions may be brought: see Battishill v Reed (1856) 18 CB 
696, and para. 384, post. 

2 Rust v Victoria Graving Dock Co and London and St Katharine Dock Co (1887) 36 Ch D 113, CA; 
Marquis of Granby v Bakewell UDC (1923) 87 JP 105. 


384. Continuing nuisances. In nuisance, as with torts generally, where there is 
only a single cause of action, damages resulting from it must be recovered in one 
action once and for all!. If the plantiff fails to secure recovery for all his damage in 
one action he may not bring another action to repair the omission. 

To continue a nuisance may amount to a commission of a further tort of 
nuisance; this is called a continuing nuisance?. Damages for a continuing nuisance 
will be awarded only in respect of loss which has accrued up to the time of 
assessment?. In such cases there is a new nuisance each day? and the cause of action 
continues de die in diem?, The recovery of damages for the creation of the 
nuisance does not amount to a grant of a licence to continue it, and subsequent 
actions may be brought for the continuance, and substantial damages may be 
awarded in them. 

Where a court exercises its statutory power to award damages in lieu of an 
injunction” for a continuing nuisance the award of damages which it may make 
may take account of future as well as past damages’. 


1 Clegg v Dearden (1848) 12 QB 576; Earl of Harrington v Derby Corpn [1905] 1 Ch 205; and see 
DAMAGES, vol. 12, para. 1135. 

2 Maberley v Henry W. Peabody & Co of London Ltd, Rowland Smith Motors Ltd and Rowland Smith 
[1946] 2 All ER 192 at 194, per Stable J. 

3 See Battishill v Reed (1856) 18 CB 696, where it was decided that damages for a continuing 

nuisance could be claimed only until the date of the issue of the writ. In that case the defendant's 

eaves and gutter overhung the plaintiff’s wall, and it was held that the plaintiff could not recover 

the diminution in value of his land but only compensation for the loss sustained up to the issue of 

the writ. Where damages are to be assessed in respect of any continuing cause of action, they are 

assessed down to the time of the assessment: RSC Ord. 37, r. 6. 

Roswell v Prior (1701) 12 Mod Rep 635. 

Hole v Chard Union [1894] 1 Ch 293, CA. 

Shadwell v Hutchinson (1831) 2 B & Ad 97; Battishill v Reed (1856) 18 CB 606; and see DAMAGES, 

vol. 12, para. 1135. In Masters v Brent London Borough Council [1978] QB 841, [1978] 2 All ER 664, it 

was decided that where there is a continuing nuisance the person in possession who spends money 

in repairing the damage may recover the money spent even though some of the damage occurred 

before he entered into possession. 

See INJUNCTIONS, vol. 24, paras. 934 et seq. 

Leeds Industrial Co-operative Society Ltd v Slack [1924] AC 851, HL; and see Bracewell v Appleby 

[1975] Ch 408, [1975] 1 All ER 993. 
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(7) INJUNCTIONS 


385. General principles; grounds for refusal. The principles upon which the 
court acts in granting or refusing injunctions generally apply to injunctions 
claimed in respect of nuisance’. 

As a rule an injunction to restrain the continuance of an alleged nuisance will 
not be granted if (1) the injury caused by the nuisance is trivial or not serious, is 
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one which is capable of being estimated in money and can be adequately 
compensated by a small money payment, and (2) the case is one in which it would 
be oppressive to the defendant to grant an injunction. In such cases damages will 
be given in substitution for an injunction”. An injunction will not be granted 
when the injury is of a temporary or occasional character. An injunction may be 
refused to a plaintiff who has suffered hardship if it is in the public interest to 
continue the nuisance’. 


I See INJUNCTIONS, vol. 24, paras. 926-945. As to perpetual injunctions, see vol. 24, paras. 926-933; as 
to damages in lieu of injunction, see vol. 24, paras. 934-942; as to mandatory injunctions, see vol. 
24, paras. 946-952; as to interlocutory injunctions, see vol. 24, paras. 953-965; as to acquiescence 
and delay, see vol. 24, paras. 943-945. There is no distinction between the principles upon which 
the court acts in the case of private and public nuisances: A-G v Sheffield Gas Consumers Co (1853) 
3 De GM & G 304 at 320. 

2 Haines v Taylor (1846) 10 Beav 75; Wood v Sutcliffe (1851) 2 Sim NS 163; A-G v Sheffield Gas 
Consumers Co (1853) 3 De GM & G 304; Wandsworth Board of Works v London and South Western 
Rly Co (1862) 31 LJ Ch 854; A-G v Cambridge Consumers Gas Co (1868) 4 Ch App 71; Shelfer v 
City of London Electric Lighting Co, Meux’s Brewery Co v City of London Electric Lighting Co [1895] 1 
Ch 287 at 322, 323, CA, per A. L. Smith LJ (applied in Maberley v Henry W. Peabody & Co of 
London Ltd, Rowland Smith Motors Ltd and Rowland Smith [1946] 2 All ER 192 (debris piled against 
wall)); Llandudno UDC v Woods [1899] 2 Ch 705. 

3 Swaine v Great Northern Rly Co (1864) 4 De GJ & Sm 211; Cooke v Forbes (1867) LR 5 Eq 166, 
where an injunction was refused in respect of the escape of noxious fumes where the escape was 
shown to be accidental and to have happened on two or three occasions only, and the defendants 
had taken careful precautions toward preventing it; A-G v Preston Corpn (1896) 13 TLR 14. As to 
liability for the escape of noxious fumes, see para. 322, ante. 

4 See Miller v Jackson [1977] QB 966, [1977] 3 All ER 338, CA, where an injunction against a cricket 
club was refused, and damages were awarded, where the playing of cricket at the club was held 
to be in the public interest even though some danger to nearby houses was inevitable. Cf. 
Kennaway v Thompson (1980) 124 Sol Jo 378, CA. 


386. Grounds for the grant of an injunction. As a rule, and subject to legal 
and equitable defences, an injunction will be granted to restrain the continuance 
of a nuisance where the injury done by it is substantial?, or where, however slight 
the damage may be, the nuisance is a continuing or recurring one, so that it would 
give rise to a series of actions if no injunction were granted, or where the 
defendant claims the right to continue the conduct complained of”, or threatens to 
do so?. The conduct of the defendant may be a material factor in deciding 
whether the violation of a right should be remedied by damages or prevented by 
an injunction®. 


1 See generally INJUNCTIONS, vol. 24, paras. 926 et seq. 

2 A-G v Nichol (1809) 16 Ves 338; Soltau v De Held (1851) 2 Sim NS 133; A-G v Sheffield Gas 
Consumers Co (1853) 3 De GM & G 304; Wilson v Townend (1860) 1 Drew & Sm 324; Currier’s 
Co v Corbett (1865) 4 De GJ & Sm 764; Beadel v Perry (1868) 19 LT 760; Grand Junction Canal Co 
v Shugar (1871) 6 Ch App 483; Thorpe v Brumfitt (1873) 8 Ch App 650; Lambton v Mellish, Lambton 
v Cox [1894] 3 Ch 163. Injunctions have also been granted in respect of noise or vibration arising 
from factories in a manufacturing town (White v Cohen (1852) 1 Drew 312; Crump v Lambert 
(1867) LR 3 Eq 409; Gaunt v Fynney (1872) 8 Ch App 8; Manser v Bowers [1872] WN 163; Baxter v 
Bower (1875) 44 LJ Ch 625; Heather v Pardon (1877) 37 LT 393; Rushmer v Polsue and Alfieri Ltd 
[1906] 1 Ch 234, CA (affd. [1907] AC 121, HL)); steam-saws (Viscountess Gort v Clark (1868) 16 
WR 569; Husey v Bailey (1895) 11 TLR 221; Gilling v Gray (1910) 27 TLR 39); steam-hammers 
(Roskell v Whitworth (1871) 19 WR 804; Goose v Bedford (1873) 21 WR 449); mortar-mills 
(Fenwick v East London Rly Co (1875) LR 20 Eq 544; Sander v Manley and Rogers [1878] WN 181); 
electric generating stations (Colwell v St Pancras Borough Council [1904] 1 Ch 707; Knight v Isle of 
Wight Electric Light and Power Co (1904) 73 LJ Ch 299; Dexter v Aldershot UDC (1915) 79 JP Jo 580) ; 
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gas engines (M‘Ewen v Steedman and M‘ Alister 1912 SC 156); fêtes and disorderly people attending 
them (Bostock v North Staffordshire Rly Co (1852) 5 De G & Sm 584; Walker v Brewster (1867) LR 5 
Eq 25); roundabouts and steam organs (Inchbald v. Robinson, Inchbald v Barrington (1869) 4 Ch App 
388; Winter v Baker (1887) 3 TLR 569; Phillips v Thomas (1890) 62 LT 793; Becker v Earl's Court Ltd 
(1911) 56 Sol Jo 73 ; Bedford v Leeds Corpn (1913) 77 JP 430); stabling horses close to dwelling houses 
(Ball v Ray (1873) 8 Ch App 467; Broder v Saillard (1876) 2 Ch D 692); blacksmiths’ forges (Bradley 
v Gill (1688) 1 Lut 69; Gullick v Tremlett (1872) 20 WR 358); church bells (Martin v Nutkin (1724) 2 
P Wms 266); an open rifle range (Hawley v Steele (1877) 6 Ch D 521), and rifle galleries (Winter 
v Baker, supra); the use of a pestle and mortar in a confectioner's business (Sturges v Bridgman 
(1879) 11 Ch D 852, CA); a dairy business (Tinkler v Aylesbury Dairy Co Ltd (1888) 5 TLR 52); 
dancing above business premises (Jenkins v Jackson (1888) 40 Ch D 71); noisy crowds outside a 
proprietary club (Bellamy v Wells (1890) 60 LJ Ch 156); an exhibition (Germaine v London 
Exhibitions Ltd (1896) 75 LT 101); attendance at race meetings (Dewar v City and Suburban 
Racecourse Co [1899] 1 IR 345); singing lessons (Motion v Mills (1897) 13 TLR 427); a skittles and 
bowis alley (Barham v Hodges [1876] WN 234); cattle at a railway goods station (London, Brighton 
and South Coast Rly Co v Truman (1885) 11 App Cas 45, HL); the manufacture of aeroplane 
engines (Bosworth-Smith v Gwynnes Ltd (1919) 89 LJ Ch 368); noise from a hotel kitchen 
(Vanderpant v Mayfair Hotel Co Ltd [1930] 1 Ch 138). As to nuisance caused by a Salvation Army 
band, see Anon (1913) 77 JP Jo 256. For a form of injunction, see Pemberton v Bright [1960] 1 All ER 
792 at 799, [1960] 1 WLR 436 at 446, 447, CA . 

3 A-G v Sheffield Gas Consumers Co (1853) 3 De GM & G 304; A-G v Birmingham Borough Council 
(1858) 4 K & J 528 at $40; Clowes v Staffordshire Potteries Waterworks Co (1872) 8 Ch App 125 at 
142; and see A-G v Lewes Corpn [1911] 2 Ch 495; Wood v Conway Corpn [1914] 2 Ch 47, CA 
(injury to trees by fumes from gasworks); Stollmeyer v Petroleum Development Co Ltd [1918] AC 
498n, PC; Morrow v Stepney Corpn (1920) 18 LGR 458; Maberley v Henry W. Peabody & Co of 
London Ltd, Rowland Smith Motors Ltd and Rowland Smith [1946] 2 All ER 192 (debris piled 
against wall); McCombe v Read [1955] 2 QB 429, [1955] 2 All ER 458 (injury to building by tree 
roots). 

4 Roberts v Gwyrfai District Council [1899] 1 Ch 583 (affd. [1899] 2 Ch 608, CA); A-G v Preston Corpn 
(1896) 13 TLR 14; A-G v Acton Local Board (1882) 22 Ch D 221; Swindon Waterworks Co v Wilts 
and Berks Canal Navigation Co (1875) LR 7 HL 697; Wallace v M‘Cartan [1917] IR 377. 

5 Potts v Levy (1854) 2 Drew 272. See also North Eastern Rly Co v Crossland (1862) 2 John & H 565. 

6 A-G v Nichol (1809) 16 Ves 338 at 342; Colls v Home and Colonial Stores Ltd [1904] AC 179 at 193, 
HL; Price v Hilditch [1930] 1 Ch 500 at 04; A-G v PY A Quarries Ltd [1957] 2 QB 169 at 189, [1957] 
1 All ER 894 at 907, CA, per Romer LJ. For a form of injunction, see Colls v Home and Colonial 
Stores Ltd, supra, at 194; Anderson v Francis [1906] WN 160. 


387. Effect of claim of right. Where the right to do the act complained of is 
claimed and an undertaking is refused, the inference will be drawn that a 
repetition of the nuisance is intended, and an injunction may be granted!. An 
injunction will not be granted where the defendant asserts his right to do the act 
but states that he has no immediate intention of doing it, and undertakes to give 
reasonable notice before attempting to do it?. 


1 Phillips v Thomas (1890) 62 LT 793. 
2 Lord Cowley v Byas (1877) 5 Ch D 944, CA. 


388. Prospective or threatened nuisance. An injunction may be granted to 
restrain the commission of a prospective nuisance!. To obtain such an injunction it 
is necessary to show that the apprehended mischief will probably arise?. The 
degree of probability required for the grant of an injunction is not an absolute 
standard; what has to be aimed at is justice between the parties, having regard to 
all the relevant circumstances*. If imminent danger of a substantial kind is shown, 
or should it appear that the apprehended danger, if it comes, will be irreparable, 
an injunction may be granted‘. 
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1 See the cases cited in notes 2—4, infra, and para. 389, note 2, post; Dawson v Paver (1847) 5 Hare 
415; Elwell v Crowther (1862) 31 Beav 163; A-G v Kingston-on- Thames Corpn (1865) 34 LJ Ch 481; 
Litchfield-Speer v Queen Anne's Gate Syndicate (No. 2) Ltd [1919] 1 Ch 407 (threatened obstruction 
of ancient lights); King v Taylor (1976) 238 Estates Gazette 265, where an injunction was granted 
when tree roots threatened the stability of the plaintiff’s bungalow. As to injunctions granted to 
restrain threatened injury, see generally INJUNCTIONS, vol. 24, para. 932. 

2 A-G v Manchester Corpn [1893] 2 Ch 87. 

3 Hooper v Rogers [1975] Ch 43, [1974] 3 All ER 417, CA. 

4 Fletcher v Bealey (1885) 28 Ch D 688; Haines v Taylor (1846) 10 Beav 75; Earl of Ripon v Hobart 
(1834) 3 My & K 169. An injunction to restrain the erection of a hospital for infectious diseases 
will only be granted when there is real danger to health or property: see Metropolitan Asylum 
District Managers v Hill (1881) 6 App Cas 193, HL; Bendelow v Wortley Union Guardians (1887) 57 
LJ Ch 762 (injunction granted on the ground that there was appreciable injury to plaintift’s 
property); Fleet v Metropolitan Asylums District Managers (1884) 1 TLR 80; affd. (1886) 2 TLR 361, 
CA (injunction refused on failure to show danger to health or property); A-G v Nottingham 
Corpn [1904] 1 Ch 673; A-G v Manchester Corpn [1893] 2 Ch 87; A-G v Rathmines and Pembroke 
Hospital Board [1904] 1 IR 161 (Ir. CA). In the present state of science, the establishment of such 
hospitals will not be assumed to be a serious source of danger, at any rate for the granting of an 
injunction in a quia timet action: A-G v Nottingham Corpn [1904] Ch 673; A-G v Manchester 
Corpn [1893] 2 Ch 87. As to relief in the nature of a quia timet action, see EQUITY, vol. 16, para. 
1277; INJUNCTIONS, vol. 24, para. 935. 


389. Evidence necessary. Where an injunction is sought it is not sufficient 
merely to allege that the proposed act of the defendant will have an illegal result 
as against the plaintiff, without putting before the court sufficient material to 
enable it to judge of that question for itself!. Where some degree of present 
nuisance exists, the court will take into account its probable continuance and 
increase, and its present existence raises a presumption of its continuance”. As 
betweeen adjoining owners the court will consider whether the defendant is using 
his property reasonably or not?. 


1 Haines v Taylor (1847) 2 Ph 209. 

2 Goldsmid v Tunbridge Wells Improvement Comrs (1866) 1 Ch App 349; Phillips v Thomas (1890) 62 
LT 793; and see WATERS. 

3 Sanders-Clark v Grosvenor Mansions Co Ltd and D’ Allessandri [1900] 2 Ch 373; and see paras. 315 et 
seq., ante, and the cases cited in para. 386, note 2, ante. 


390. Effect of plaintiff’s motive and conduct. Although the motive with 
which an act alleged to be a nuisance is done does not alter its character!, the 
motive which actuates the person who brings the proceedings to restrain acts 
alleged to be a nuisance is to be considered in determining whether an injunction 
should be granted?. Acquiescence of the plaintiff which encourages the defendant 
to expend money will deprive the former of the remedy of an injunction and will 
reduce him to his remedy, if any, in damages’; but acquiescence in a nuisance 
which causes little injury does not warrant an extension causing great injury’. 


1 See para. 311, ante; and as to motive, see Harrison v Southwark and Vauxhall Water Co [1891] 2 Ch 
409 at 414; Christie v Davey [1893] 1 Ch 316 at 328; and TORT. l 

2 A-G v Cambridge Consumers Gas Co (1868) 4 Ch App 71 at 83, 84, per Page Wood LJ, quoting 
Knight Bruce LJ in A-G v Sheffield Gas Consumers Co (1853) 3 De GM & G 304 at 311. 

3 Williams v Earl of Jersey (1841) Cr & Ph 91. 

4 Bankart v Houghton (1860) 27 Beav 425; and see INJUNCTIONS, vol. 24, para. 943. 
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391-400. Effect of nuisance ceasing after action begun. The court will refuse 
to grant an injunction to restrain obstruction of the right of access to premises 
caused by crowds attending a theatre, when the nuisance existed at the time of 
action brought but has since ceased owing to the intervention of the police!. A 
declaration that the defendant is not entitled to commit the act complained of is 
sometimes made instead of granting an injunction?; but, where damage to 
property has been proved, the rule appears to be that the plaintiff may be entitled 
to an injunction notwithstanding that the defendants have terminated the 
commission of the nuisance after the beginning of the action?. 


I Baber v pey [1893] 2 Ch 447. 

2 Batcheller v Tunbridge Wells Gas Co (1901) 84 LT 765. 

3 Dean and Chapter of Chester v Smelting Corpn Ltd (1901) 85 LT 67, where the company had, since 
action, gone into liquidation; A-G v PYA Quarries Ltd [1957] 2 QB 169 at 188, 189, [1957] 1 AHER 
894 at 906, 907, CA, per Romer LJ; and see INJUNCTIONS, vol. 24, para. 929. 
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1. INTRODUCTION 


401. Scope of title. The open spaces! discussed in this title are those to which the 
public has rights of access for recreational purposes. The increasing need for 
open-air leisure facilities and, at the same time, for the protection of the 
countryside from encroachment has led to the passing of a number of Acts with 
the aim of allowing access to and conserving open spaces and buildings of interest? 
and reconciling the public’s needs to those of, for example, agriculture and 
forestry?. Various bodies have been set up in order to pursue these aims, with 
regard either to particular localities* or to particular types of terrain or buildings”, 
and these bodies are also discussed in this title. 

A general right of access for recreational purposes can only be given by statute 
or by the owner of the land in question® and should be distinguished from a 
customary right of the inhabitants of a certain area to use common land for certain 
purposes’, and from the common law right of the public to pass and repass along a 
highway’. 


1 “Open space” in this title generally means any open space upon which building is restricted or 
prohibited: see further para. 499, post. 

2 E.g. the National Parks and Access to the Countryside Act 1949 (see paras. 437 et seq., post) and 
the Historic Buildings and Ancient Monuments Act 1953 (see paras. $62 et seq., post). 

3 See e.g. the Countryside Act 1968, s. 37, and para. 470, post. 

4 E.g. the National Trust: see paras. 402 et seq., post. 

5 Eg the Nature Conservancy Council (see paras. 423, 427, post) and the Historic Buildings 

Councils (see paras. 430, 431, post). 

See paras. 470 et seq., post. 

See para. 499, post, and COMMONS, vol. 6, paras. 504—506. 

See para. 499, post, and HIGHWAYS, vol 21, para. 107. 
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2. NATIONAL INSTITUTIONS, PARKS AND PLACES 


(1) NATIONAL INSTITUTIONS 
(i) The National Trust 
A. CONSTITUTION 
402. Unique position and incorporation of the National Trust. Many open 


spaces and recreation grounds have been provided by individuals! and by 
philanthropic bodies’, and gifts for their provision constitute gifts for charitable 
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purposes? provided they are capable of benefiting the whole community or a 
sufficiently large section of the community’. However, few, if any, private 
persons have received statutory powers in respect of such matters, and the 
National Trust for Places of Historic Interest or Natural Beauty, or, shortly, the 
National Trust5, is the only philanthropic body which, in recent years, has 


received statutory powers for such purposes exercisable beyond some particular 
district. 


The trust was reincorporated in 1907 by private Act of Parliament? as a body 
corporate with perpetual succession and a common seal and with power to 
purchase, take, hold, deal with and dispose of land and other property’. 


1 E.g. the museum and pleasure grounds (called the Larmer Grounds) provided by General Pitt- 
Rivers at Rushmore on the borders of Dorset and Wiltshire. As to the terms of the trust relating 
to these grounds, see Re Pitt Rivers, Scott v Pitt Rivers [1902] 1 Ch 403, CA. 

2 E.g. the Commons, Open Spaces and Footpaths Preservation Society and the Metropolitan Public 

Gardens Association. 

See Re Hadden, Public Trustee v More [1932] 1 Ch 133; IRC v City of London Corpn [1953] 1 All 

ER 1075, [1953] 1 WLR 652, HL; Re Morgan, Cecil-Williams v A-G [1955] 2 All ER 632, [1955] 1 

WLR 738; Brisbane City Council and Myer Shopping Centres Pty Ltd v A-G for Queensland 

[1979] AC 411, [1978] 3 All ER 30, PC; and CHARITIES, vol. 5, para. 538. See also the Recreational 

Charities Act 1958, and CHARITIES, vol. 5, paras. 544-548. 

See IRC v Baddeley [1955] AC 572, [1955] 1 All ER 525, HL. 

See the National Trust Act 1907, s. 2. 

See ibid., preamble, s. 3. This Act has been subsequently amended and added to by the following 

Acts, all of which may be cited together as the National Trust Acts 1907 to 1971: the National 

Trust Charity Scheme Confirmation Act 1919, National Trust Act 1937, National Trust Act 1939, 

National Trust Act 1953, and the National Trust Act 1971: see s. 1 (2). These Acts apply to the 

whole of the United Kingdom and the Isle of Man except that (1) the National Trust Act 1937, 

the National Trust Act 1939 and the National Trust Act 1971 do not extend to Northern Ireland 

(National Trust Act 1939, s. 16 (2); National Trust Act 1971, s. 33); (2) the National Trust Act 1937, 

s. 6 (2), and the National Trust Act 1939, ss. 3-11, do not extend to the Isle of Man (National Trust 

Act 1939, s. 16 (1)); and (3) the powers of the trust may not be exercised with reference to 

property situated in the Isle of Man without the approval of the Tynwald and nothing in its 

powers extends to prejudice or affect the rights and powers of the Manx museum and ancient 

monument trustees (s. 16 (1)). 

7 National Trust Act 1907, s. 3. An association not for profit was registered in 1894 under the 
Companies Acts 1862 to 1890 (see COMPANIES, vol. 7, para. 14), having the same name and similar 
objects to those of the present trust. The property, rights and liabilities of this association were 
vested in the trust and 1ts memorandum and articles made void but without prejudice to existing 
rights and liabilities: see the National Trust Act 1907, preamble, ss. 6-13, 37, 38. The reference to 
mortmain in s. 3 is obsolete following the repeal of the law of mortmain by the Charities Act 


1960, s. 38. 
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403. Members of the National Trust. The members of the National Trust are 
divided into the following classes*: (1) ordinary subscribing members, being 
annual subscribers of such minimum annual subscription as from time to time 
may be determined by the Council of the National Trust? ; (2) life members, being 
persons who have made a subscription of not less than such minimum amount as 
at the time when the subscription was made had been determined by resolution of 
the council’; (3) benefactors, being persons who have given to the trust such sum 
of money or other property as, in the council’s opinion, is such as to entitle such 
persons to be distinguished as benefactors*; (4) corporate members, being such 
corporate or other bodies or associations as the council from time to time may by 
resolution determine who make annual subscriptions of such minimum amount as 
the council from time to time may by resolution determine”; (5) junior members, 
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being annual subscribers of such minimum annual subscription and of such an age 
as the council from time to time may by resolution determine*; (6) family 
members, being persons who are members of the family of an ordinary 
subscribing member residing with that member and who make an annual 
subscription of such minimum amount as the council from time to time may by 
resolution determine’ ; and (7) such other classes as the council from time to time 
may by resolution determine?. 

No member is to be liable for, or to contribute towards, the payment of the 
debts and liabilities of the trust beyond the amount of his annual subscription or of 
any contribution agreed to be given and remaining unpaid”, No dividend, bonus 
or other profit may at any time be paid out of the income or property of the trust 
to any member!®. 


1 National Trust Act 1971, s. 4 (1). 

2 Ibid., s. 4 (1) (a), (2). As to the council, see para. 404, post. The minimum annual subscription is to 
be determined by resolution in accordance with the National Trust Act 1953, s. 3: National Trust 
Act 1971, s. 4 (2). 

3 Ibid., s. 4 (1) (b), (3). 

4 Ibid., s. 4 (1) (c), (4). 

5 Ibid., s. 4 (1) (d), (5). Different minimum annual subscriptions may be determined for different 

classes of corporate members: s. 4 (5). 

Ibid., s. 4 (1) (e), (6). 

Ibid., s. 4 (1) (£), (7). 

Ibid., s. 4 (1) (g). 

National Trust Act 1907, s. 16. 

Ibid., s. 5. Notwithstanding this provision any member, not being a member of the council, may 

be permitted to occupy any trust property either at the best rent that could reasonably be 

obtained or, in the case of any property not acquired as an investment (under the National Trust 

Act 1937, s. 4 (a), as to which see para. 410, post), at a less rent or gratuitously and on such other 

terms and conditions as the council thinks fit to approve: National Trust Act 1971, s. 26. 

However, a member of the executive committee, a regional committee, a local or other 

committee or a sub-committee of the council who resides in or occupies any of the trust property 

must declare the nature of his interest at any meeting of that committee at which any question in 
relation to that property is considered, and he may not take part in the consideration or discussion 
of, or vote on, the question: s. 26 proviso. 
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404. The Council of the National Trust. The affairs of the National Trust are 
administered by a council called “the Council of the National Trust” consisting of 
fifty-two persons of whom twenty-six are elected members and twenty-six are 
appointed members!. At the annual general meeting held in 1980 and in every 
third year thereafter the eight elected members who have been longest in office 
retire and at all other annual general meetings the nine elected members who have 
been longest in office retire?. At every annual general meeting the members 
present in person or by proxy elect an equivalent number of members to fill the 
vacated offices of the elected members who retire at the meeting?. 

Each of certain specified bodies or persons? may appoint a member of the 
council and certain specified bodies> may jointly appoint a member of the 
council’. An appointed member holds office for three years and must then retire, 
but is eligible for reappointment’. The name of bodies or persons entitled to 
appoint a member of the council must be submitted to the annual general meeting 
in 1982 and every sixth year thereafter, and the members present in person or by 
proxy may determine that a member or members of the council is or are to be 
appointed by some body or person other than those specified by way of 
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substitution for any one or more of those bodies or persons, but so that the 
number of members to be appointed is twenty-six®. 

The council is deemed fully constituted and all its acts and proceedings are 
deemed valid if and so long as twenty-six members have been elected to the 
council’. 

If any elected member dies or resigns or becomes disqualified the council may 
appoint in his place another member who may continue to be a member of the 
council until the next annual general meeting*”. If any appointed member dies or 
resigns or becomes disqualified the body or person by whom he was appointed 
may appoint another person in his place who is deemed to occupy the position of 
the person to whose place he has been appointed!'. 

No person is capable of being a member of the council if at the time of 
appointment he has attained the age of seventy-five!?, and a member of the 
council must vacate his office at the conclusion of the annual general meeting next 
after he attains that age!3. If a member of the council, throughout a period of 
twelve consecutive months, fails to attend any meeting, then, unless the failure was 
due to some reason approved by resolution of the council, he ceases to be a 
member of the council'*. 

The council must elect from its number a chairman and a deputy chairman of 
the National Trust!5. The chairman may be paid!*. 


1 National Trust Act 1971, s. 6 (1). “Elected member” means a member of the council elected 
pursuant to s. 7 (see the text and notes 2, 3, infra) and “appointed member” means a member of 
the council appointed pursuant to s. 8 (see the text and notes 4-8, infra): s. 3 (1). Members of the 
council may have their expenses incurred as members defrayed by the trust: s. 19. 

Ibid., s. 7 (3). As to the retirement of elected members in the years between 1971 and 1980, see 
s. 7 (1)-(3). 

Ibid., s. 7 (4). No person other than an elected member retiring at the meeting and offering 
himself for re-election may be eligible for election as an elected member unless nominated by 
three members: s. 7 (5). 

The specified bodies or persons are: the Trustees of the British Museum; the Courtauld Institute; 
the Institute of Landscape Architects; the Trustees of the National Gallery; the Royal Academy 
of Arts; the Royal Institute of British Architects; the Society of Antiquaries of London; the 
Society for the Protection of Ancient Buildings; the British Ecological Society; the Trustees of 
the British Museum (Natural History); the Linnean Society; the Royal Horticultural Society; the 
Commons, Open Spaces and Footpaths Preservation Society; the Council for the Protection of 
Rural England; the Council for the Protection of Rural Wales; the Ramblers’ Association; the 
Society for the Promotion of Nature Reserves; the National Federation of Women's Institutes; 
the Youth Hostels Association (England and Wales); the Civic Trust; the National Museum of 
Wales; the County Councils Association; the Secretary of State for Northern Ireland; the 
National Trust for Scotland for Places of Historic Interest or Natural Beauty; the Natural 
Environment Research Council: ibid., s. 8 (1), Sch. 1, Part 1; Northern Ireland Constitution Act 
1973, s. 40 (1), Sch. 5, para. 4 (1). 

I.e. the Council for British Archaeology, the Georgian Group, the Victorian Society and the 
Ancient Monuments Society: National Trust Act 1971, Sch. 1, Part II. In default of agreement by 
these bodies a majority of them may exercise the right of appointment: s. 8 (1) proviso. 

6 Ibid., s. 8 (1). 

7 Ibid., s. 8 (2). 

8 Ibid., s. 8 (3). As to retirement of certain members on the passing of the Act, see s. 8 (4), (5). 
9 

o 

I 


N 


w 


> 


LA 


Ibid., s. 6 (2). 

Ibid., s. 10 (1). 

Ibid., s. 10 (2). If the chairman or deputy chairman dies or resigns or becomes disqualified the 
council must appoint another person in his place, who for the purposes of retirement from office 
is deemed to occupy the position of the person to whose place he has been appointed: s. 10 (3). 
12 See ibid., s. 16 (1), (4) (b). 

13 Ibid., s. 16 (2). 

14 Ibid., s. 17 (1). 
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15 Ibid., s. 9 (1). The council may elect a person who is not a member of the council to be chairman 
and so long as that person holds office the membership of the council is increased to fifty-three: 
s.9 (1) proviso. A chairman or deputy chairman holds office for three years and must then retire but 
is eligible for re-election: s. 9 (2). The age-limit for a chairman or deputy chairman is seventy: 
see s. 16 (1), (4) (a). He must vacate his office at the conclusion of the annual general meeting 
commencing next after he attains that age: s. 16 (2). 

16 Le. he may be paid such remuneration not exceeding £2,000 annually or such other annual 
amount as the council from time to time may by resolution determine and as is approved by the 
members in general meeting: ibid., s. 18 (1) (a). “Member” means a member of the National 
Trust: s. 3 (1). As to members, see para. 403, ante. 


B. PURPOSES, POWERS AND PROCEEDINGS 


405. General purposes of the National Trust. The National Trust was 
established for the purposes of promoting the permanent preservation for the 
benefit of the nation of land and tenements, including buildings, of beauty or 
historic interest and, as regards land, for the preservation (so far as practicable) of 
its natural aspect, features and animal and plant life'. These purposes have since 
been extended so as to include the promotion of: 


(1) the preservation of buildings of national interest or architectural, historic or 
artistic interest and places of natural interest or beauty and the protection 
and augmentation of the amenities of such buildings, places and their 
surroundings? ; E 

(2) the preservation of furniture and pictures and chattels of any description 
having national or historic or artistic interest?; and 

(3) the access to and enjoyment of such buildings, places and chattels by the 
public’. 

The purposes of the trust have been held to be charitable. 


= 


National Trust Act 1907, s. 4 (1). As to the general powers of the National Trust over its property, 
see s. 4 (2), and para. 406, post. | 

National Trust Act 1937, s. 3 (a). 

Ibid., s. 3 (b). l i 

Ibid., s. 3 (c). i 

See Re Verrall, National Trust for Places of Historic Interest or Natural Beauty v A-G [1916] 1 Ch 100, 
and CHARITIES, vol. $, para. $40. 
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406. General powers of the National Trust. The National Trust may 
maintain and manage, either alone or jointly with other bodies or persons', open 
spaces or places of public resort and buildings for public recreation, resort or 
instruction, for the convenience of persons using them or resorting to them, and 
may, for the comfort and convenience of persons using or resorting to them, 
improve any property. which belongs to it, or in which it has any interest, and 
may exercise full powers of ownership over such property?. 

For the carrying into effect of its objects the trust may act in concert with and 
make arrangements and agreements with any local authority, or any residents or 
committee of residents in the neighbourhood of any property of the trust or with 
any other persons?. The trust may purchase any land or buildings or investments 
of the nature which it is authorised to hold* for the purpose of providing by the 
resulting rents and profits or income a fund for the maintenance of any other 
specific property or for its general purposes?. : 
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1 See the National Trust Act 1907, s. 31, and the text to note 3, infra. 

2 See ibid., s. 4 (2). The National Trust may be liable for failure to take reasonable care to prevent 

unnecessary danger to users of its property: see Quinn v Scott [1965] 2 All ER 588, [1965] 1 WLR 

1004; and see also the National Trust Act 1971, s. 24 (1), and para. 408, post. 

National Trust Act 1907, s. 31. 

4 Le. by the National Trust Act 1953, s. 4 (see para. 417, post): National Trust Act 1937, s. 4 (b); 
National Trust Act 1953, s. 4 (4). 

s See the National Trust Act 1937, s. 4 (a), (b). 
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407. Powersand proceedings of the Council of the National Trust. The entire 
business of the National Trust must be arranged and managed by its council'. The 
council may exercise all the powers of the trust except those which are exercisable 
only by a general meeting?. The council must appoint from its own number a 
chairman and deputy chairman of the National Trust? and may appoint from its 
own number any committee for any special purpose and may add to any such 
committee for such length of time and with such powers of voting or otherwise as 
the council may think fit any member or ‘other person whose aid it judges useful 
to forward the objects of the National Trust‘. 

There is an executive committee of the trust consisting of the chairman of each 
of the regional committees and other persons appointed by the council, but the 
total membership of the executive must not exceed twenty-five persons, of whom 
not less than thirteen must be members of the council5. The executive committee 
may exercise all the powers conferred on the council except in regard to certain 
specified matters® and any other power which the council expressly withholds’. 
The chairman and deputy chairman of the trust are ex officio chairman and 
deputy chairman of the executive committee unless the council otherwise 
determines, in which case the committee must elect its own chairman and deputy 
chairman from its own members?. . 

The executive committee may appoint sub-committees for special purposes? 
and may make regulations as to its own procedure!®. With the approval of the 
council the executive committee may delegate to regional committees such 
powers and duties as it thinks fit!!. The chairman and members of a regional 
committee are appointed by the executive committee from the members!?. A 
regional committee may appoint local committees for special purposes!3, 

The council must meet at least four times a year'4 and may make regulations as 
to its own procedure!5, appoint officers and servants!®, and exercise the powers of 
borrowing on mortgage conferred on the trust”. 

Vacancies in the council or committees and defects in the qualification or 
election of members do not invalidate acts or proceedings of the council, 
executive committee or any regional, local or other committtee or sub- 
committee!8, 

Minutes of all proceedings at any meeting of the council or committees must be 
made and the council must keep minutes of the general meetings of the trust and a 
register of members and their addresses!”. If the minutes are signed, either at the 
meeting at which the proceedings took place or at the next ensuing meeting, by 
any person purporting for the time being to be the chairman of the meeting, they 
are receivable evidence of such proceedings in all legal proceedings without 
further proof and, until the contrary is proved, every meeting of the council or 
committees is deemed to have been duly convened and held and all the members 
of it are deemed to have been duly qualified?°. 
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Any instrument which if made by a private person would be required to be 


under seal must be under the seal of the National Trust?!. Subject to this, any 
document issued by or on behalf of the trust is deemed to be duly executed if 
signed by the chairman, deputy chairman or secretary; but any document made 
by or proceeding from the trust is deemed to be duly executed either if sealed with 
the seal of the trust or signed by two or more members of the council authorised 


to 
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sign by a resolution of the council or the executive committee?2, 


National Trust Act 1971, s. 11 (1). No regulation made or resolution passed by the trust in general 
meeting invalidates any prior act of the council which would have been valid if that regulation or 
resolution had not been made or passed: s. 11 (1). As to the council, see para. 404, ante. _ 
Ibid., s. 11 (1). Among the powers only exercisable by a general meeting are (1) the election of 
council members (see para. 404, ante); (2) the substitution of persons entitled to appoint members 
of the council (see para. 404, text to note 8, ante); (3) the appointment of auditors (see para. 419, 
post); and (4) the approval of certain remuneration paid to the chairman of the trust, the. 
chairman of the executive committee, the chairman of a regional committee and other specified 
officers (see note 7, infra). 

See para. 404, text to note 15, ante. 

National Trust Act 1971, s. 11 (5). 

Ibid., s. 12 (1). For the transitional provisions before the executive committee was appointed, see 
s. 12 (7). A member of the executive committee appointed by the council may hold office for 
three years and must then retire from office, but is eligible for reappointment: s. 12 (2). No person 
may be appointed a member of the executive committee or any regional committee (see the text 
and notes 11-13, infra), local or other committee or sub-committee (see the text and notes 9, 13, 
infra) if at the time of his appointment he has attained the specified age-limit (s. 16 (1)), which, in 
the case of a chairman, is seventy (s. 16 (4) (a)) and, in the case of a council or committee member, 
is seventy-five (s. 16 (4) (b)). A member of the executive committee must vacate his office at the 
conclusion of the annual general meeting commencing next after he attains the specified age- 
limit: s. 16 (2). A member of a regional committee, local or other committee or sub-committee 
must vacate his office at the conclusion of the meeting of that committee or sub-committee 
commencing next after he attains the specified age-limit (s. 16 (3)). Members of the committees 
and sub-committees may have their expenses as members defrayed by the trust: s. 19. 

I.e. those set out in ibid., Sch. 3, which include the trust's general policy (see Sch. 3, para. 1): 
s. 12 (4). 

Ibid., s. 12 (4). The council may impose such conditions and limitations as it thinks fit as to the 
exercise of any powers conferred on the committee under these provisions: s. 12 (4) proviso. 
Ibid., s. 12 (3). The chairman of the executive committee may be paid such remuneration not 
exceeding £3,000 per annum or such other annual amounts as the council from time to time may 
by resolution determine and as is approved by the members in general meeting: s. 18 (1) (b). For 
the meaning of “member”, see para. 404, note 16, ante. If the member of the executive committee 
or of any regional, local or other committee or sub-committee fails to attend three consecutive 
meetings, then, unless the failure was due to a reason approved by resolution of that committee 
or sub-committee, he ceases to be a member of it: s. 17 (2). 


Ibid., s. 12 (5). This power is similar in all respects to the power conferred on the council by s. 11 (5) 
(see the text to note 4, supra): s. 12 (5). The trust may pay to the chairman of the properties 
sub-committee and any other person holding an equivalent office in the trust having, in the 
council's opinion, comparable responsibilities, such annual amounts as the council from time to 
time may determine and as is approved by the members in general meeting: s. 18 (2). “The 
properties sub-committee” means a sub-committee appointed by the executive committee under 
s. 12 for the special purpose of managing trust property: s. 18 (3). “Trust property” includes all 
property from time to time vested for a legal estate in the National Trust: National Trust Act 
1937, S. 2, applied by the National Trust Act 1971, s. 3 (1). 

Ibid., s. 12 (6). This includes a power to make regulations as to the quorum required at meetings: 
s. 12 (6). It may also make regulations as to the dispatch of business at meetings (s. 12 (6)), but no 
regulations may contravene the provisions of the Act: s. 12 (6) proviso. 

Ibid., s. 13 (1). 

Ibid., s. 13 (2). The chairman may not be appointed by the executive committee without the 
approval of the council: s. 13 (2) proviso. The chairman of a regional committee may be paid an 
annual salary of £2,000 or such other amount as the council from time to time may by resolution 
determine and as is approved by the members in general meeting: s. 18 (1) (c). 
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13 Ibid., s. 13 (3). Local committees may comprise such members or other persons whose aid the 
regional committee judges to be useful in forwarding the trust's objects: s. 13 (3). Nothing in s. 13 
may affect any provisions of management in a trust deed (see s. 13 (4)) or a committee established 
under the National Trust Act 1907 (National Trust Act 1971, s. 13 (5)). 

14 Ibid., s. 11 (6). 

15 Le. including the quorum required at meetings: ibid., s. 11 (2). The regulations must not 
contravene the provisions of the National Trust Acts 1907 to 1971: National Trust Act 1971, 
s. 11 (2) proviso. 

16 Ibid., s. 11 (3). The council may fix salaries, wages and conditions of service, including pensions, 
of employees and may determine their duties and tenure of office: s. 11 (3). 

17 Ibid., s. 11 (4). As to such powers, see para. 418, post. 

18 See ibid., s. 14 (1), (2). 

19 Ibid., s. 14 (3). 

20 Ibid., s. 14 (4). 

21 Ibid., s. 15 (1). 

22 Ibid., s. 15 (2). 


408. Byelaws. The National Trust may make byelaws for the regulation and 
protection of and for the prevention and suppression of nuisances and the 
preservation of order upon, and regulation of the conduct and securing the safety 
of any person resorting to, any land or property held by it for the benefit of the 
nation!. In particular, and without prejudice to the generality of those purposes, 
the trust may make byelaws for certain specified purposes?. As regards buildings 
open to the public, whether on payment? or not, or whether generally or at 
specified times or for specified periods only, the trust may make byelaws for 
certain purposes? as if it were a library authority. The provisions of the Local 
Government Act 1972 as to the procedure for making and confirming, and the 
enforcement and evidence of, byelaws® apply to such byelaws made by the trust as 
if it were a local authority” and its secretary were the clerk to that local authority?. 
Copies of byelaws must be exhibited by the trust on its property in such way as 
the trust thinks best calculated to give information to persons resorting to it?. 


1 National Trust Act 1971, s. 24 (1). For these purposes, any property in which the trust is entitled 
to a leasehold interest in possession is deemed to be property of the trust held for the benefit of 
the nation: s. 24 (5). 

2 Ibid., s. 24 (1). Among the specified purposes are: 


(1) prohibiting any person without lawful authority from digging turves, gravel, stone etc., or 
cutting or injuring trees or plants (s. 24 (1) (a)), setting traps or snares for animals or birds 
(s. 24 (1) (g)) or grazing animals (s. 24 (1) (m)), or prohibiting the deposit on trust land of 
rubbish, road materials etc. (s. 24 (1) (d)), the injury or defacement of buildings, seats, fences, 
notices etc. (s. 24 (1) (e)), and the hindrance or obstruction of an officer of the National Trust 
(s. 24 (1) (p)); 

prohibiting or regulating the lighting of fires (s. 24 (1) (b)), the discharge of firearms or 

missiles (s. 24 (1) (c)), the posting of bills or notices (s. 24 (1) (f)), the use of vehicles or the 

erection of buildings or other structures (s. 24 (1) (h)), the placing of shows, exhibitions, 
swings etc. on the land (s. 24 (1) (1)), the exercise of horses there (s. 24 (1) (1), sailing, boating, 
bathing, fishing etc. on any waterway (s. 24 (1) (s)), and, generally, any act or thing tending 
to disfigure or injure trust land or property or interfere with public enjoyment and use of it 

(s. 24 (1) (n)); 

(3) regulating games and recreations and assemblages of persons (s. 24 (1) (j)), the use of land 
temporarily closed or set apart for any purpose (s. 24 (1) (k)), and the speed on any road other 
than a road within the meaning of the Road Traffic Act 1960, s. 257 (1) (National Trust Act 
1971, s. 24 (1) (r)); 

(4) authorising a trust officer after due warning to remove or exclude from land or property a 
person offending against byelaws (s. 24 (1) (0)); and 


~ 
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(s) permitting the public or specified persons to view and make copies or reproductions of or 
extracts from any chattel vested in the trust on terms prescribed by the council (s. 24 (1) (q)). 


“Officer of the National Trust” includes a valuntary worker as well as a paid officer, and 
“waterway” means any lake, river, canal or other waters: s. 24 (2). l 

All byelaws made by the trust under the National Trust Act 1907, s. 32 (repealed), and in force 
immediately prior to the passing of the National Trust Act 1971 (i.e. 17th February 1971) continue 
to have effect until revoked by the trust: s. 24 (3). Byelaws made under these provisions do not 
affect the powers of certain water authorities (s. 24 (6); Water Act 1973, $. 9 (a)) nor waterways 
which are not tidal rivers (National Trust Act 1971, s. 24 (7)). 
For the power to charge for admission, see para. 410, post. f 
Le. for the purposes specified in the Public Libraries Act 1901, s. 3 (repealed) (see the Public 
Libraries and Museums Act 1964, s. 26 (5), and LIBRARIES AND CULTURAL INSTITUTIONS, vol. 28, 
para. 323): National Trust Act 1907, s. 33. 
Ibid., s. 33. For the meaning of “‘library authority”, see LIBRARIES AND CULTURAL INSTITUTIONS, 
vol. 28, para. 315. This provision may apply in respect of any building notwithstanding that it 
may be open to the public at specified times or for specified periods only: National Trust Act 
1937, s. 11 (2). The provisions of the Libraries Offences Act 1898, s. 2 (see LIBRARIES AND CULTURAL 
INSTITUTIONS, vol. 28, para. 310), apply to any such building: National Trust Act 1907, s. 33. 
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6 Le. the Local Government Act 1972, ss. 236-238: see the National Trust Act 1937, s. 12 (1); 
National Trust Act 1971, s. 24 (4); Local Government Act 1972, s. 272; and see LOCAL 
GOVERNMENT, vol. 28, paras. 1333 et seq. The confirming authority for this purpose is the 
Secretary of State: National Trust Act 1937, s. 12 (I). 

For the meaning of “local authority”, see LOCAL GOVERNMENT, vol. 28, para. 1010, note $. 
National Trust Act 1937, s. 12 (1). 

National Trust Act 1907, s. 34. 
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409. General meetings. General meetings of the National Trust! must be held 
at least once in every year and must be called and held in accordance with specified 
regulations?. Such regulations may be altered or added to by a resolution of the 
council? passed by a majority of not less than two-thirds of the members of the 
council present? and approved at the next annual general meeting?. 


1 As to the members of the trust, see para. 403, ante. 

2 National Trust Act 1971, s. 5 (1). The annual general meeting is called the ordinary meeting and 
all other general meetings are called extraordinary meetings: s. 5 (1), Sch. 2, para. 1. At ordinary 
meetings the council must lay before the meeting a report and accounts relating to the year: see 
Sch. 2, para. 2. As to the convening of extraordinary meetings, see Sch. 2, para. 3; and as to the 
date when ordinary meetings are to be held, see Sch. 2, para. 4. Thirty-five days’ notice must be 
given to members of general meetings: Sch. 2, para. 5. As to notice of business and resolutions, 
see Sch. 2, paras. 6-10. A quorum for a general meeting is 100: Sch. 2, para. 11. As to business 
which may be transacted without a quorum, see Sch. 2, para. 12. As to voting, see Sch. 2, paras. 
13-16. If the chairman or deputy chairman of the trust is not present, the meeting elects its own 
chairman, and the chairman has a second or casting vote: Sch. 2, para. 17. As to the adjournment 
of business, see Sch. 2, para. 17. 

Ibid., s. 5 (2). As to the council of the trust, see para. 404, ante. 

Ibid., s. § (3) (b). 

Ibid., s. 5 (3) (c). The resolution must be passed at a meeting of which not less than twenty-one 
days’ notice must be given setting out the resolution: s. § (3) (a). 
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C. PROPERTY 


410. Powers of ownership. The National Trust, either alone or jointly with 
other bodies or persons', may acquire by purchase (other than compulsorily), gift 
or otherwise, land, buildings and hereditaments and any interests in them and any 
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other property of whatsoever nature and may act as a trustee of any property 
devoted to public purposes?. It may also acquire and retain any land, buildings and 
hereditaments which in the council’s opinion it is desirable to hold as 
investments’. Certain property vested in the National Trust? is not chargeable 
with any debts and liabilities and is inalienable?. The council® may also by 
resolution determine that any other land and tenements, including buildings, 
which may at any time become vested in the trust are proper to be held for the 
benefit of the nation and such land and buildings then become inalienable’. 
Certain statutory powers, including that of compulsory acquisition, are not 
exercisable in respect of land held by the trust inalienably®. 

The trust may make such reasonable charges for the admission of the public to 
any of its property as it may determine? other than certain commons and other 
Jand!°, and may also make charges in respect of recreation on any of its land or 
property or waterways!!. 

With the consent of the Secretary of State for the Environment!? and any other 
government department or authority whose consent would be required if the 
intended transaction were a sale by deed, a local authority! may assure!!* to the 
trust any land or building vested in it which the trust has power to acquire and 
held*3, 


1 See the National Trust Act 1907, s. 31, and para. 406, ante. 

2 See ibid., s. 4 (2). Section 4 (2) also made special provision concerning the law of mortmain, 
which is repealed: see CHARITIES, vol. 5, paras, $70, $71. Special powers of management are given 
to the trust in relation to the Wey Navigation and Godalming Navigation: see the National 
Trust Act 1971, Part IV (ss. 29-31). 

3 See the National Trust Act 1937, s. 4 (a). 

4 Le. the properties specified in the National Trust Act 1907, Sch. 1, Part I: s. 21 (1). As regards the 
disposal of the property known as “Kanturk Castle”, see the National Trust Act 1971, s. 28. 

$ See the National Trust Act 1907, s. 21 (1). 

6 As to the council of the trust, see para. 404, ante. 

7 National Trust Act 1907, s. 21 (2). In addition to properties made inalienable by s. 21, any mansion 

house or amenity land assured to the trust under the National Trust Act 1939 (see para. 412, post) 

is inalienable: s. 8. The trust may nevertheless grant leases of its inalienable property with the 
sanction of the Charity Commissioners: see the National Trust Charity Scheme Confirmation 

Act 1919, s. 1, Schedule; National Trust Act 1937, s. 13. As to leases of charity land generally, see 

CHARITIES, vol. 5, paras. 804, 807, 810, 816, 831. The trust may also grant an easement or right (not 

including a right to the exclusive possession of the surface) over or in respect of its inalienable 

property, and if such grant is by way of lease, the sanction of the Charity Commissioners is not 

required: National Trust Act 1939, s. 12. 

As to compulsory acquisition, see para. 416, post. The Law of Property Act 1925, s. 84 (which 

gives power to modify or discharge restrictive covenants), does not apply to restrictions imposed 

for the purpose of preserving, or protecting or augmenting the amenities of or securing the access 
to and enjoyment by the public of any property which is or becomes inalienable under the 

National Trust Act 1907, s. 21, or the National Trust Act 1939, s. 8: National Trust Act 1971, s. 27. 

The right of tenants of certain properties to acquire the freehold which is given by the Leasehold 

Reform Act 1967 (see LANDLORD AND TENANT) does not extend to property if an interest in the 

property is vested inalienably in the trust: s. 32. 

9 National Trust Act 1907, s. 30 (1). 

10 The power of charging for admission does not extend to any common or commonable land or 
land to which the public had right of access at the time of acquisition, except such parts of 
common or commonable land set apart under ibid., s. 29 (F) (see para. 411, post), for games or 

athletic sports, while so set apart: s. 30 (2). 

11 Le. including any land or property or waterway of the trust in respect of the playing of games, 
sailing, boating, bathing, fishing and other terms of recreation thereon: National Trust Act 1907, 
s. 30 (3); National Trust Act 1971, s. 25. This provision does not empower the trust to make any 
charge in respect of navigation in tidal waters: National Trust Act 1907, s. 30 (5); National Trust 
Act 1971, s. 25. “Waterway” means any lake, river, canal or other waters: National Trust Act 
1907, s. 30 (4); National Trust Act 1971, s. 25. 
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12 As to the transfer of functions of the Minister of Health under local Acts to the Minister of 
Housing and Local Government and the transfer of the functions of that minister to the Secretary 
of State for the Environment, see the Transfer of Functions (Minister of Health and Minister of 
Local Government and Planning) (No. 2) Order 1951, S.I. 1951 No. 753, art. 3 (1); Minister of 
Local Government and Planning (Change of Style and Title) Order 1951, S.I. 1951 No. 1900, 
art. 1; Secretary of State for the Environment Order 1970, S.I. 1970 No. 1681, art. 2; and 
CONSTITUTIONAL LAW, vol. 8, para. 1223. As to the functions of the Secretary of State for the 
Environment, see CONSTITUTIONAL LAW, vol. 8, paras. 1224 et seg. 

13 Le. a county council, district council, parish council, community council and the Greater London 
Council: see the National Trust Act 1937, s. 7 (1); London Government Order 1966, S.I. 1966 No. 
1305, art. 2 (6) (a); and the Local Government Act 1972, ss. 1 (10), 179 (3), (4). 

14 “Assurance” includes a gift, conveyance, appointment, lease, transfer, settlement, mortgage, 
charge, incumbrance, devise, bequest and every other assurance by deed, will or other 
instrument; and “assure” and “assuror” have corresponding meanings: Mortmain and 
Charitable Uses Act 1888, s. 10 (repealed), applied by the National Trust Act 1937, s$. 2. 

15 Ibid., s. 7 (1). As to contributions to the trust by local authorities, see para. 420, post. 


411. Commons vested in the National Trust. The National Trust must keep 
commons or commonable land vested in it uninclosed and unbuilt upon as open 
spaces for the benefit of the public!. In addition to certain specified powers’, the 
trust has the power to do anything appearing to it to be desirable for the purpose 
of providing or improving opportunities for the enjoyment of the commons or 
commonable land by the public, and in the interest of persons resorting to them?. 

Before any highway authority may enter any common or commonable land 
the soil of which is vested in the trust for the purpose of obtaining highway 
materials, the consent of the trust is required, and if this consent is withheld the 
highway authority may apply for an order of the justices, who may prescribe such 
conditions as to the mode of working and restitution of the surface as they 
consider expedient’. 

All existing rights of common and commonable or other similar rights?, rights 
of way and all existing private rights must be preserved unless otherwise expressly 
provided®. 


1 National Trust Act 1907, s. 29 (A). 

2 The powers include the draining of property (ibid., s. 29 (B)), the making and maintaining of 
roads and footpaths (s. 29 (c)), the erection of tool-sheds (s. 29 (D)) and the setting aside of 
property upon which persons may play games or hold meetings or gatherings for athletic sports 
(s. 29 (F)). See COMMONS, vol. 6, para. 602. 

3 See the National Trust Act 1971, s. 23 (1). Notwithstanding the prohibition on charging 
admission to any common or commonable land (see para. 410, ante), the trust may make 
reasonable charges for the use by the public of any facilities, services, parking places or other 
roca provided with respect to such land for public enjoyment or convenience: 
s. 23 (3). 

4 National Trust Act 1907, s. 36, applying the Commons Act 1876, s. 20: see COMMONS, vol. 6, para. 

763. 

Le. those rights existing before the passing of the National Trust Act 1907 (21st August 1907): 

s. 37. For the law relating to such rights, see COMMONS, vol. 6, paras. 501 et seq. 

6 Ibid., s. 37. 
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412. Property subject to settlements. For the purposes of the statutory power 
of tenants for life to grant land for public and charitable purposes!, any grant or 
lease to the National Trust of settled land is deemed to be made for the general 
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benefit of the settled land and for charitable purposes in connection with it and, in 
the application of that power to grants or leases to the National Trust, five acres 
are substituted for one acre?. 

If a settlement? comprises a principal mansion house‘, then, subject to certain 
conditions®, the National Trust may accept and retain, and the tenant for life® may 
grant gratuitously or otherwise to the National Trust in fee simple or absolutely 
or for the whole or any less estate? comprised in the settlement, (1) the principal 
mansion house and the pleasure grounds and park and land, if any, usually 
occupied with them®; (2) any land occupied or enjoyed for the purposes of 
agriculture, sport or afforestation which, in the council's opinion?, it is desirable 
to acquire for preserving the amenities of the principal mansion house!®; and (3) an 
endowment consisting of an annual sum charged upon any other land or buildings 
comprised in the settlement!! or the settled interest in any such land or buildings! 
or capital money or investments!? subject to the settlement!* which, in the 
opinion of the Council of the National Trust, it may be desirable to hold for the 
purpose of providing for the maintenance and preservation of the mansion house 
and amenity land'*. 

Any such disposition which is not otherwise authorised is void unless (a) either 
the written consent of the trustees of the settlement or a court order 
authorising the disposition to be carried into effect has been obtained!®; (b) the 
Secretary of State!” certifies that the principal mansion house concerned is or 
comprises a building of national interest or architectural, historic or artistic 
interest!$; (c) upon or within three months of the disposition, the National Trust 
executes a lease of the property transferred or such part of it as is agreed between it 

‘and the tenant for life!?; and (d) the National Trust is subject to an obligation to 
maintain and preserve the property so far as there are funds available from the 
endowment but not further?°. 

The lease must be upon such conditions as are approved by the trustees of the 
settlement or the court?!, but must contain a covenant by the lessee to admit the 
public to view such part or parts of the property at such times and upon such 
terms as may be agreed upon by the National Trust?* and also restrictive 
covenants by the lessee for ensuring that the principal mansion house is used only 
as a private dwelling house and for preserving its amenities??. 

If an application is made to the court for an order authorising the disposition?*, 
the court must have regard to (i) the interest of all persons, born or unborn, who 
have or may have beneficial interests under the settlement?>; (11) any benefit 
expected to accrue to the property remaining subject to the settlement”*; (11) the 
amount of the funds available for the maintenance of the property by the National 
Trust27; (iv) the relation between the endowment provided? and the sum 
previously expended on the maintenance of the property?”; (v) the desirability in 
the public interest of the preservation of the property?; and (vi) such other 
considerations as the court may consider to be relevant??. 

Before giving their consent, the trustees of the settlement must give notice in 
writing? to all beneficiaries of full age, other than those interested after an estate 
tail23, and must have regard to the same considerations as are applicable to the 
court if they are requested by any such beneficiary not to consent?*. The trustees 
cannot consent if any such beneficiary is under twenty-one years of age or is of 
unsound mind**. 

The powers given to a tenant for life are also exercisable by trustees for sale*® 
and statutory owners, but only with a court order?’. 
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These special powers conferred upon the National Trust, or on tenants for life 


and trustees for sale, are in addition to all other powers conferred by statute or by 
the settlement?®. 
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Le. for the purposes of the Settled Land Act 1925, s. 55: see SETTLEMENTS. 

National Trust Act 1937, s. 6 (2). 

“Settlement” includes an instrument or instruments which under the Settled Land Act 1925 is or 

are deemed to be or which together constitute a settlement, and a settlement which is deemed to 

have been made by any person or to be subsisting for the purposes of the Act: s. 117 (xxiv), 

applied by the National Trust Act 1939, s. 2. ne 

“Principal mansion house” means a principal mansion house on settled land within the meaning 

of the Settled Land Act 1925, s. 65: National Trust Act 1939, s. 2. The Settled Land Act 1925, s. 65, 

does not expressly define “principal mansion house”, but where a house is usually occupied as a 

farmhouse or where the site of any house and the pleasure grounds and park and land, if any, 

usually occupied with it do not together exceed 25 acres, the house must not be deemed a 

principal mansion house: s. 65 (2); see further SETTLEMENTS. 

See the text, heads (a)-(d), infra. 

“Tenant for life” includes a person (not being a statutory owner) who has the powers of a tenant 

for life under the Settled Land Act 1925 and includes one or more persons together constituting 

the tenant for life: s. 117 (1) (xxviii), applied by the National Trust Act 1939, s. 2. ““Statutory 

owner” means the trustees of the settlement or other persons who during a minority, or at any 

other time when there is no tenant for life, have the powers of a tenant for life under the Settled 

Land Act 1925; but it does not include the trustees where under a court order or otherwise they 

have power to convey the settled land in the-name of the tenant for life: s. 117 (1) (xxvi), applied 

by the National Trust Act 1939, s. 2. 

Le. not being a leasehold interest created under ibid., s. 4 (see the text to notes 16-20, infra): s. 3 (1). 

Ibid., s. 3 (1) (a). 

As to the council of the trust, see para. 404, ante. 

National Trust Act 1939, s. 3 (1) (b). 

Ibid., s. 3 (1) (c) (i). 

Le. including any rights, easements or interest in or over them: ibid., s. 3 (1) (c) (ii). 

Any such transfer of capital money or investments must be executed by the settlement trustees by 

the direction of the tenant for life: ibid., s. 3 (3). 

Ibid., s. 3 (1) (c) (111). 

Ibid., s. 3 (1). Any such disposition is deemed to be a transaction authorised by the Settled Land 

Act 1925, and that Act applies accordingly: National Trust Act 1939, s. 3 (2). 

Ibid., s. 4 (a). 

Ibid., s. 4 (b), refers to the Commissioner of Works, whose functions were transferred to the 

Minister of Works and then to the Secretary of State: see the Minister of Works Act 1942, s. I (1) 

(a); Minister of Works (Change of Style and Title) Order 1962, S.I. 1962 No. 1549; Secretary of 

State for the Environment Order 1970, S.I. 1970 No. 1681, art. 2 (1); and CONSTITUTIONAL LAW, 

vol. 8, para. 1227. 

National Trust Act 1939, s. 4 (b). 

Ibid., s. 4 (c). As to the lease, see s. 4 (c), and the text to notes 21-23, infra. 

Ibid., s. 4 (d). 

Ibid., s. 5 (1). 

Ibid., s. 5 (2) (a). 

Ibid., s. 5 (2) (b). The leasé may contain a covenant against assignment, underletting etc. without 

the consent of the National Trust: s. 5 (2) (c). The statutory power to discharge or modify 

restrictive covenants affecting land (i.e. the Law of Property Act 1925, s. 84, as to which see 

EQUITY, vol. 16, paras. 1361-1368), does not apply to restrictions imposed by the lease: National 

Trust Act 1939, s. § (3). 

Le. under ibid., s. 4 (a) (see the text to note 16, supra): s. 7. On such an application, the settlement 

trustees, all persons (whether of full age or not) having beneficial interests under the settlement 

not limited to take effect subsequent to an estate tail to which a person already in existence is or 

miay become entitled in possession and such other persons, if any, as the court directs must be 

made respondents: National Trust Act 1939, s. 7. The Settled Land Act 1925, s. 113 (see 

ca governs the jurisdiction and procedure of the court: National Trust Act 1939, s. 11. 
Hol, Si (60). 

Ibid., s. 7 (ii). 
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27 Ibid., s. 7 (111). 

28 l.e. under ibid., s. 3 (1) (c) (see the text, head (3), supra): s. 7 (iv). 

29 Ibid., s. 7 (iv). 

30 Ibid., s. 7 (v). 

31 Ibid., s. 7 (vi). 

32 The regulations respecting notices in the Law of Property Act 1925, s. 196 (see LANDLORD AND 
TENANT; MORTGAGE, vol. 32, para. 722), extend to such a notice: National Trust Act 1939, s. 10. 

33 Ibid., s. 6 (1). 

34 Ibid., s. 6 (2). The trustees are not liable for giving any such consent: s. 6 (3), applying the Settled 
Land Act 1925, $. 97 (a). 

35 National Trust Act 1939, s. 6 (1). 

36 “Trustees for sale”? means the persons (including a personal representative) holding land on 
trust for sale, which means in relation to land an immediate binding trust for sale, whether or not 
exercisable at the request or with the consent of any person and with or without a power at 
discretion to postpone the sale: see the Law of Property Act 1925, s. 205 (1) (xxix), applied by the 
Settled Land Act 1925; s. 117 (ase and the National Trust Act 1939, S. 2. 

37 See ibid., s. 9. 

38 Ibid., s. 15. 


413. Agreements restrictive of the use of land. In addition to the power of 
the National Trust to enforce restrictive agreements and covenants benefiting its 
land in the same manner as any other landowner!, it may enter into an agreement 
with, or take a covenant from, any person who is able to bind land to the effect 
that the land is to be subject, permanently or for a specified period, to conditions 
restricting its planning, development? or use in any manner, and the agreement or 
covenant is enforceable by the National Trust against the persons deriving title 
under the other party to such agreement or covenant to the same extent as'if the 
National Trust were possessed of or entitled to or interested in adjacent land and as 
if the agreement or covenant had been, and had been expressed to be, entered into 
for the benefit of such adjacent land?.' 


1 See e.g. National Trust for laces of Historic Interest or Natural T v a Electricity Board 
[1952] Ch 380, [1952] 1 All ER 298. For the general law as to the ok ieee of restrictive 
covenants, see EQUITY, vol. 16, paras. 1345 et seq. 

For the statutory control of development, see TOWN AND COUNTRY PLANNING. 

See the National Trust Act 1937, s. 8, and Gee v. National Trust for Places of. Historic Interest or 
Natural Beauty [1966] 1 All ER 954, [1966] 1 WLR 170, CA. Registration either under the Land 
Charges Act 1972 as a Class D (ii) land charge (see LAND CHARGES, vol. 26, paras. 722, 733), or in the 
case of registered land under the Land Registration Act 1925 (see LAND REGISTRATION, vol. 26, 
para. 1374), is necessary to enable such an agreement or: covenant to be enforced against a 
purchaser for value from the original party to the agreement or covenantor, and the effect of the 
statutory provision is merely to enable the National Trust: to enforce such an agreement or 
covenant, which would otherwise not be enforceable, without the necessity of showing that it 
possessed adjacent land capable of being benefited. E 
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414. Capital transfer tax. For the purposes of capital transfer tax!, which replaced 
estate duty in respect of deaths after 12th March 1975 and is also levied on the 
making of certain transfers of property after 26th March 1974 during the 
transferor’s lifetime?, a transfer of value? is an exempt transfer to the extent! that 
the value transferred by it is attributable to property which becomes the property 
of the National Trust. However, the exemption provisions do not apply in 
certain specified circumstancesó. Analogous exemptions exist-in respect of the 
rules relating to capital gains taxation’. 
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1 As to capital transfer tax, see GIFT AND ESTATE TAXATION, vol. 19, paras. GOI et seq. 

2 See GIFT AND ESTATE TAXATION, vol. 19, para. 602. 

3 For the meaning of “transfer of value”, see GIET AND ESTATE TAXATION, vol. 19, para. 604. 

4 For the rules determining the extent to which a gift is exempt, see GIFT AND ESTATE TAXATION, 
vol. 19, para. 683. 

5 See the Finance Act 1975, s. 29, Sch. 6, para. 12 (1); Finance Act 1976, s. 111 (3); and GIFT AND 
ESTATE TAXATION, vol. 19, para. 679. The exemption also applies where the transfer of value arises 
out of the free use of money or other property and where property comprised in a settlement 
becomes the property of the trust: see GIFT AND ESTATE TAXATION, vol. 19, para. 679, note 1. The 
exemptions regarding capital transfer tax which are available for a gift to the National Trust may 
be given by Treasury direction in respect of certain gifts of land which, in the Treasury’s opinion, 
is of outstanding scenic, historic or scientific interest (Finance Act 1975, Sch. 6, para. 13 (2) (a)) and 
certain buildings of outstanding historic or architectural or aesthetic interest and maintenance 
funds for such land or buildings (Sch. 6, para. 13 (2) (b)) which become the property of a body 
not established or conducted for profit: Sch. 6, para. 13 (1); and see GIFT AND ESTATE TAXATION, 
vol. 19, paras. 680, 681. As to the conditional exemption of such land and buildings included in the 
estate of a person dying after 12th March 1975, and as to funds settled for the maintenance of such 
land and buildings, see GIFT AND ESTATE TAXATION, vol. 19, paras. 738-751. 

6 See ibid., Sch. 6, para. 15, and GIFT AND ESTATE TAXATION, vol. 19, para. 682. 

7 See the Capital Gains Tax Act 1979, s. 146. Sections 147, 148, contain exemptions in respect of 
certain land and buildings analogous to those set out in note 5, supra. As to capital gains tax 
generally, see CAPITAL GAINS TAXATION, vol. $, paras. I et seq. 


415. Acceptance of property in satisfaction of capital transfer tax. If they 
think fit, the Commissioners of Inland Revenue may accept certain property in 
satisfaction of the whole or part of any capital transfer tax on the application of the 
person liable to pay it!. The property includes such land as may be agreed upon 
between the commissioners and the person liable to pay the tax? and objects 
which are or have been kept in any building in any case where it appears to the 
Treasury desirable for the objects to remain associated with the building?. 

The property accepted must be disposed of in such manner as the appropriate 
ministers may direct*. In particular, either minister may direct that any such 
property is to be transferred to any of certain bodies, including any body having 
as Its purpose, or one of its purposes, the provision, improvement or preservation 
of amenities enjoyed or to be enjoyed by the public®. 


1 See the Finance Act 1975, s. 19 (2), Sch. 4, para. 17 (1), and GIFT AND ESTATE TAXATION, vol. 19, 
para. 872. 

2 Ibid., Sch. 4, para. 17 (2). 

See ibid., Sch. 4, para. 17 (3), and GIFT AND ESTATE TAXATION, vol. 19, para. 872. 

4 National Heritage Act 1980, s. 9 (1). The ministers concerned are the Secretary of State and the 

Chancellor of the Duchy of Lancaster (s. 18 (2)) acting in his capacity as a minister of the Crown 

responsible for the arts (s. 18 (3)). On the acceptance of such property in satisfaction of an amount 

of capital transfer tax the ministers may pay to the Commissioners of Inland Revenue out of 

money provided by Parliament (s. 17) a sum equal to that amount (s. 8 (1)), which the 

commissioners must deal with as if it were a payment on account of capital transfer tax (s. 8 (2)). 

See ibid., ss. 3 (6) (b), 9 (2), and paras. 433, 436, post. 
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416. Exemptions. The property of the National Trust is entitled to special 
treatment in the following circumstances: 


(1) if a compulsory purchase order is served under the provisions of the 
Acquisition of Land (Authorisation Procedure) Act 1946 in respect of any 
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land held inalienably by the trust and is not withdrawn atter objection, the 
acquisition becomes subject to special parliamentary procedure! ; 

(2) land forming part of the property of the trust cannot be acquired for the 
purposes of allotments or cottage holdings”, or, when unoccupied, entered 
upon for the purpose of providing allotment gardens?; 

(3) the procedure for the compulsory hiring of land for agricultural purposes* 
does not permit the Minister of Agriculture, Fisheries and Food to exclude 
the requirement of service of notice on the owner, lessee and occupier 
where that person is the National Trust; and the order for compulsory 
hiring becomes subject to special parliamentary procedure® where the trust 
raises an objection which is not withdrawn; 

(4) certain powers of compulsory acquisition conferred by the National Parks 
and Access to the Countryside Act 1949” are not exercisable in respect of 
land held inalienably by the trust®; 

(s) where the interest of the landlord or any superior landlord in the property 
comprised in any tenancy belongs to the trust, the Secretary of State? may 
certify that it is requisite, for the purpose of securing that the property will 
be used or occupied in a manner better suited to its nature, that the use or 
occupation of the property should be changed". 


See the Acquisition of Land (Authorisation Procedure) Act 1946, s. 1 (2), Sch. 1, para. 9, and 
COMPULSORY ACQUISITION, vol. 8, para. 31. As to the requirement that notice of the order must be 
served on the trust, see COMPULSORY ACQUISITION, vol. 8, para. 13. As to special parliamentary 
procedure, see the Statutory Orders (Special Procedure) Act 1945, and PARLIAMENT, paras. 1405 et 
seq., post. 

Land Settlement (Facilities) Act 1919, s. 28 (4). As to the application to cottage holdings, see the 
Small Holdings and Allotments Act 1926, s. 15; the Agricultural Land (Utilisation) Act 1931, s. 12 
(1); and ALLOTMENTS, vol. 2, paras. 47, 26. As to the acquisition of land for allotments and 
cottage holdings, see ALLOTMENTS, vol. 2, paras. 12 et seq. 

Allotments Act 1922, s. 10 (6). See generally ALLOTMENTS, vol. 2, para. 33. 

Le. under the Agriculture Act 1947: see e.g. ss. 48, 56, 83, 84, and AGRICULTURE, vol. 1, paras. 
1710-1713; ALLOTMENTS, vol. 2, para. IOI. 

As to special parliamentary procedure, see the Statutory Orders (Special Procedure) Act 1945; 
COMPULSORY ACQUISITION, vol. 8, para. 34; and PARLIAMENT, paras. 1405 et seq., post. 
Agriculture (Compulsory Hiring of Land) Regulations 1949, S.I. 1949 No. 795, regs. 4 proviso, 12. 
Le. those conferred by the National Parks and Access to the Countryside Act 1949, Part V 
(ss. 59—83), Part VI (ss. 84-115); see e.g. ss. 76, 77, and paras. 494-496, post. 

Ibid., s. 113. On the other hand, land held inalienably by the trust may be compulsorily acquired 
for forestry purposes: see the Forestry Act 1967, s. 40 (4), and FORESTRY, vol. 19, para. 23. 

As to the Secretary of State, see para. 412, note 17, ante. 

Landlord and Tenant Act 1954, s. 57 (7). For the effect of such a certificate, see LANDLORD AND 
TENANT. 


D. FINANCE 


417. Application of revenue. The revenue of the National Trust must be 
applied, first in payment of the expenses incurred in connection with the trust and 
its property, then in payment of interest on and instalments of money borrowed 
by it, and the balance, if any, must be applied in furtherance of the objects of the 
trust! or invested?. However, the Council of the National Trust? may resolve that 
the expenses of any particular purpose must be defrayed out of a specified fund*. 
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The capital of the trust must be applied, subject to any conditions attached to any 
particular gifts and to the trust’s powers of investment?, in the repayment of loans 
or otherwise in furthering the objects of the trust®. 

Acting on the advice of its finance committee’ and subject to any special trusts 
or directions affecting any particular property, the council may invest the balance 
of its annual revenue and any money received by it on capital account in (1) any 
investments for the time being authorised by law for the investment of trust 
funds? ; (2) the public funds of any of Her Majesty’s dominions or territories under 
her protection or the United States of America’; and (3) deposit receipts, bonds, 
debentures, debenture stock, mortgages, preference, ordinary deferred or 
common stock or shares or other securities in any municipal, railway, public 
utility, commercial or industrial corporation, company or body registered or 
incorporated in the United Kingdom or any of Her Majesty’s dominions or 
territories under her protection or the United States of America!%. The trust may 
retain and hold any investments transferred to it otherwise than by way of 
purchase notwithstanding that they are not otherwise authorised!!. 


1 For the objects of the trust, see para. 405, ante. 

2 National Trust Act 1907, s. 27; National Trust Act 1937, s. 14. For the investments authorised, see 
the text to notes 7-11, infra. 

3 As to the council of the trust, see para. 404, ante. 

4 National Trust Act 1937, s. 10. 

5 See the text to notes 7-11, infra. 

6 National Trust Act 1907, s. 28. 

7 See the National Trust Act 1953, s. 4 (3). As to the appointment of committees, see the National 
Trust Act 1971, s. 11 (5), and para. 407, ante. 

8 National Trust Act 1953, s. 4 (1) (i). As to the investment of trust funds, see the Trustee 
Investments Act 1961, and TRUSTS. 

9 National Trust Act 1953, s. 4 (1) (ii). As to Her Majesty’s dominions and protected territories, see 
COMMONWEALTH, vol. 6, paras. 803, 806. 

10 Ibid., s. 4 (1) (iii). 

11 Ibid., s. 4 (2). 


418. Borrowing powers. The National Trust may raise money by borrowing 
on the security of certain of its property! or on the security of the rents, profits and 
income derived from any of its land, including that which it holds inalienably?. 


1 Le. property other than that specified in the National Trust Act 1907, Sch. 1 (see also the National 
Trust Act 1971, s. 28), or which is otherwise inalienable: National Trust Act 1907, s. 22. As to 
inalienable property, see para. 410, ante. 

2 Ibid., s. 22. The provisions of the Companies Clauses Consolidation Act 1845, ss. 45, 47-55 (see 
COMPANIES, vol. 7, paras. 1596, 1656-1664), are applicable to the raising of money by the trust: see 
the National Trust Act 1907, s. 23. Mortgagees, other than those of specific property with a 
power of foreclosure and sale, may appoint a receiver where the principal in arrears is not less 
than £1,000: s. 24. 


419. Accounts. The National Trust must cause to be kept proper books of 
accounts with respect to (1) all sums of money received and expended by the trust 
and the matters in respect of which the expenditure takes place! ; (2) all purchases 
and sales of the trust’s property?; and (3) the trust's assets and liabilities?. Proper 
books of account are not deemed to be kept with respect to these matters if there 
are not kept such books as are necessary to give a true and fair view of the state of 
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the affairs of the trust and to explain its transactions*. Separate accounts must be 
kept of sums received or expended by the trust and not applicable to its general 
purposes?. Certain information must be included in the accounts laid before an 
ordinary meeting and the accounts must comply with certain requirements®. 
The accounts must be audited once at least in every year by a member or 
members of certain bodies” elected annually at the annual general meeting’. 


National Trust Act 1971, s. 20 (1) (a). 

Ibid., s. 20 (1) (b). 

Ibid., s. 20 (1) (c). 

Ibid., s. 20 (2). 

National Trust Act 1937, s. 9. 

The accounts to be laid before an ordinary meeting must include statements of income and 
expenditure (see the National Trust Act 1971, s. 21 (1) (a)) and statements of funds, assets and 
liabilities (see s. 21 (1) (b)). The accounts must give a true and fair view of the trust's state of affairs 
and transactions for the year (s. 21 (2)), with certain exceptions (see s. 21 (2) provisos (i), (11). 
“Y ear” means a period of twelve months ending on 31st December: s. 3 (1). For the particulars to 
be shown in the accounts, see s. 21 (3), (6). The accounts must be approved by the council of the 
trust (as to which see para. 404, ante) and signed by two of its members: s. 21 (4). An auditors’ 
report must be annexed to them: see s. 21 (5). 

7 See ibid., s. 22 proviso. 

8 Ibid., s. 22. 


Ant WN 


420. Contributions. A local authority! may, with the consent of the Secretary 
of State?, contribute to the expenses of the acquisition by the National Trust of 
any land or building wholly or partly within, or in the neighbourhood of, its 
district or towards the expenses of maintaining and preserving any such land or 
building?. 

The Secretary of State? has power (1) to make grants to the trust for the purpose 
of defraying in whole or in part any expenses incurred in the acquisition of 
buildings which appear to him to be of outstanding historic or architectural 
interest5; (2) to make grants to any person for the purpose of defraying in whole 
or in part the expense of repairing or maintaining any building appearing to him 
to be of outstanding historic or architectural interest or of keeping up any 
adjoining land or of repairing or maintaining any objects ordinarily kept in such a 
building?; and (3) to make grants for the upkeep of a garden or other land which 
appears to him to be of outstanding historic interest but which is not contiguous 
or adjacent to a building which appears to him to be of outstanding historic or 
architectural interest’. 

Certain members of the trust subscribe to its funds®. 


= 


For the meaning of “local authority”, see para. 410, note 13, ante. 

2 Le. except in relation to the Greater London Council: National Trust Act 1937, s. 7 (2); London 
Government Order 1966, S.I. 1966 No. 1305, art. 2 (6). As to the Secretary of State, see para. 410, 
note 12, ante. 

3 National Trust Act 1937, s. 7 (2). As to grants of land to the trust by local authorities, see para. 410, 
ante. 

4 The Historic Buildings and Ancient Monuments Acts 1913 to 1953 refer to the Minister of Works, 

who was renamed the Minister of Public Building and Works: see the Minister of Works 

(Change of Style and Title) Order 1962, S.I. 1962 No. 1549, art. 2 (1). His functions were 

transferred to the Minister of Housing and Local Government by the Transfer of Functions 

(Building Control and Historic Buildings) Order 1966, S.I. 1966 No. 692, art. 4 (1), and that 

minister’s functions have since been transferred to the Secretary of State by the Secretary of State 

for the Environment Order 1970, S.I. 1970 No. 1681, art. 2. 


Paras. 420-422 Vol. 34: Open Spaces and Historic Buildings 168 
a aM 


s Historic Buildings and Ancient Monuments Act 1953, s. 6 (2). 

6 Ibid., s. 4 (1). If such a grant is made to the trust it may be by way of endowment: see s. 4 (2). 
Grants may be made subject to conditions imposed by the Secretary of State as to public access or 
other matters: s. 4 (3). 

7 Ibid., s. 4 (1); Town and Country Amenities Act 1974, $. 12. The power to make grants includes a 
power to make loans: Civic Amenities Act 1967, s. 4 (1). Before making either of these types of 
grant the Secretary of State must, except in the case of urgency, consult the appropriate Historic 
Buildings Council (see para. 430, post): Historic Buildings and Ancient Monuments Act 1953, 
ss. 4 (4), 6 (3). As to historic buildings generally, see paras. 653 et seq., post. 

8 See para. 403, ante. 


421. Grants. The Secretary of State may make a grant for the preservation of a 
historic building! on the terms that the grant may be recoverable if, either before 
or on making the grant, he gives the grantee notice in writing (1) summarising the 
effect of these provisions? ; and (2) specifying the period? during which the grant is 
to be recoverable where the grant is made for a specified purpose*. If any 
conditions subject to which the grant was made are not complied with the 
Secretary of State may recover the amount of the grant or such part of it as he 
thinks fit from the grantee?. 

Grants and loans may be made by the trustees of the National Heritage 
Memorial Fundf. 


1 Le. under the Historic Buildings and Ancient Monuments Act 1953, s. 4, as to which see para. 420, 
ante. 

2 Historic Buildings and Ancient Monuments Act 1953, s. 4A (1) (a), added by the Ancient 
Monuments and Archaeological Areas Act 1979, s. 48 (2). 

3 The period begins with the day on which the grant is made and ends not more than ten years 
after that day: Historic Buildings and Ancient Monuments Act 1953, s. 4A (2) (as so added: see 
note 2, supra). 

4 Le. within the provisions of ibid., s. 4A (4) (as so added: see note 2, supra): s. 4A (1) (b). Where the 
grant is made for the purposes of defraying, in whole or in part, any expenditure on the repair, 
maintenance or upkeep of any property, if the grantee disposes of the interest (called “relevant 
interest”) in the property held by him when the grant was made, the Secretary of State may 
recover the amount of the grant or such part as he thinks fit from the grantee: s. 4A (4). This only 
applies where the grantee disposes of the relevant interest or any part of it by way of sale or 
exchange or lease for a term of not less than twenty-one years: s. 4A (5). 

If a person becomes entitled by way of gift from the grantee (other than by will) to part of the 
relevant interest, a disposal by the donee in any manner as set out in s. 4A (5) may be treated for 
the purposes of s. 4A (4) as a disposal by the grantee of part of the relevant interest: s. 4A (6). If a 
person becomes entitled by way of gift to the whole of the relevant interest, s. 4A (4) will have 
effect as if the donee were the grantee: s. 4A (7). 

5 Ibid., s. 4a (3) (as so added: see note 2, supra). Nothing in s. 4A (3) or s. 4A (4) entitles the Secretary 
of State to recover an amount exceeding the amount of the grant: s. 4A (8). 

6 See the National Heritage Act 1980, s. 3, and para. 433, post. 


(ii) The Countryside Commission and the 
Nature Conservancy Council 


A. CONSTITUTION AND PROCEEDINGS 


422. The Countryside Commission. The Countryside Commission! is a body 
corporate with a common seal, consisting of a chairman and such number of other 
members as the Secretary of State? may determine, one of whom may be 


- 
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appointed to be deputy chairman’. The chairman and other members are 
appointed by the Secretary of State and hold office in accordance with 
regulations* made by him and, on vacating office, are eligible for reappointment?. 
Any member of the commission may be paid remuneration and given such 
reasonable allowances in respect of expenses incurred in carrying out his duties 
and loss of time as the Secretary of State, with the consent of the Minister for the 
Civil Service, may determine?. The chairman, deputy chairman and all paid 
members are disqualified for membership of the House of Commons’. 

The principal functions of the commission are (1) the preservation and 
enhancement of natural beauty in England and Wales, and particularly in the 
areas designated as national parks or as areas of outstanding natural beauty®; and 
(2) the encouragement of the provision or improvement of facilities for the 
enjoyment of such national parks?. Analogous duties are imposed on the 
commission in relation to the countryside in general!%. The Secretary of State may 
give the commission directions of a general character as to its functions with 
which it must comply!!, and upon giving such directions must cause notice of 
them to be given to all bodies and persons concerned unless in his opinion it is 
against the interests of national security to do so!?. He may also give specific 
directions to the commission as to the order and time of designation of areas as 
national parks!3, The commission may prepare and submit to the Secretary of 
State, for his approval, proposals for experimental projects or schemes designed to 
facilitate the enjoyment of the countryside!* and, when approved by him, must 
concert, promote or undertake, either by itself or in conjunction with any other 
authority or person, measures to implement such proposals?5. 

After consultation with the Secretary of State, the commission must appoint a 
Committee for Wales!® which must consist partly of persons who are members of 
the commission!” and may delegate any of its functions in Wales to it!®. The 
commission must make an annual report to the Secretary of State on the discharge 
of its functions during the preceding year!” and a copy of the report must be laid 
by him before each House of Parliament?°. 

With the approval of the Secretary of State, the commission may appoint a 
secretary and such number of other officers and employees as the Secretary of 
State, with the consent of the Minister for the Civil Service, may determine?'. 
The functions of the commission, its officers and employees are exercised on 
behalf of the Crown??. The commission may determine its own procedure, 
including the quorum??; and the validity of any of its proceedings is not affected 
by a vacancy among, or a defect in the appointment of, members?*. 


1 The Countryside Commission was originally called the National Parks Commission: see the 
Countryside Act 1968, s. 1 (1). 

2 In the National Parks and Access to the Countryside Act 1949, the appropriate authority was, as 
respects England and Wales, the Minister of Town and Country Planning: s. 114 (1). His 
functions under the Act have devolved upon the Secretary of State or, as respects certain 
functions as they apply to Wales, the Secretary of State for Wales, and in respect of certain other 
functions upon them jointly: see the Transfer of Functions (Minister of Health and Minister of 
Local Government and Planning) (No. 1) Order 1951, S.I. 1951 No. 142, art. 2; Minister of Local 
Government and Planning (Change of Style and Title) Order 1951, S.I. 1951 No. 1900, art. 1; 
Minister of Land and Natural Resources Order 1965, S.I. 1965 No. 143; Secretary of State for 
Wales and Minister of Land and Natural Resources Order 1965, S.I. 1965 No. 319; Ministry of 
Land and Natural Resources (Dissolution) Order 1967, S.I. 1967 No. 156; Transfer of Functions 
(Miscellaneous) Order 1967, S.I. 1967 No. 486, art. 2 (3), (4); Secretary of State for the 
Environment Order 1970, S.I. 1970 No. 1681, art. 2. 
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In the Countryside Act 1968, the appropriate authority was the Minister of Housing and Local 
Government (or, as respects Wales, the Secretary of State for Wales): s. 49 (1). All the minister’s 
functions were transferred to the Secretary of State by the Secretary of State for the Environment 
Order 1970, art. 2. Although such functions are theoretically exercisable by any Secretary of State 
(see CONSTITUTIONAL LAW, vol. 8, para. 1193), they are in practice exercised by the Secretary of 
State for the Environment. As to the transmission of powers from the Minister of Housing and 
Local Government to the Secretary of State for the Environment, see CONSTITUTIONAL LAW, vol. 
8, para. 1225. 

National Parks and Access to the Countryside Act 1949, s. 2 (1); Countryside Act 1968, s. 1 (5). 
A member holds office for such term, not less than a year, and on such conditions as are 
determined by the Secretary of State and set out in the appointing instrument: National Parks 
and Access to the Countryside (National Parks Commission) Regulations 1949, S.I. 1949 No. 2361, 
reg. 2 (1). The Secretary of State may terminate an appointment on account of illness, absence 
from meetings or inability: reg. 2 (1) proviso (i). A member may resign by giving one month’s 
written notice to the Secretary of State: reg. 2 (1) proviso (ii). As to the procedure for making 
regulations, see para. 461, post. 

National Parks and Access to the Countryside Act 1949, s. 2 (2). 

Ibid., s. 2 (3); Countryside Act 1968, ss. 1 (4), 50 (2), Sch. 5; Minister for the Civil Service Order 
1968, S.J. 1968 No. 1656, art. 2 (1) (e). 


7 See the House of Commons Disqualification Act 1975, s. 1 (1) (f), Sch. 1, Part IL and PARLIAMENT, 
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16 


24 


para. 1112, post. 

National Parks and Access to the Countryside Act 1949, s. 1 (a); Countryside Act 1968, s. 1 (5). 
For the meaning of “national park”, see para. 437, post. As to areas of outstanding natural beauty, 
see paras. 441, 442, post. 

National Parks and Access to the Countryside Act 1949, s. 1 (b); Countryside Act 1968, s. 1 (5). 
For the specific functions of the commission and of planning authorities in relation to national 
parks and the countryside, see paras. 443 et seq., post. 

See ibid., s. 2 (2), and para. 443, post. 

National Parks and Access to the Countryside Act 1949, s. 3 (1). 

Ibid., s. 3 (2). 

Ibid., s. 6 (2). 

See the Countryside Act 1968, s. 4 (1). This power is not exercisable as regards Epping Forest and 
Burnham Beeches: see s. 46 (4), and para. 445, post. 

Ibid., s. 4 (2). 

Ibias 3) (i): 

Ibid., s. 3 (2). One of the members must be chairman; and the persons who are not members of 
the commission must not exceed four: s. 3 (2). 

Ibid., s. 3 (3). The National Parks and Access to the Countryside Act 1949, s. 2 (3), applies also to 
the members of the Committee for Wales: Countryside Act 1968, s. 3 (4). 

National Parks and Access to the Countryside Act 1949, s. 4 (1). The report must be made as soon 
as possible after 30th September in each year: s. 4 (1). The functions to be reported on include 
functions conferred by the Countryside Act 1968: s. 1 (5). 

National Parks and Access to the Countryside Act 1949, s. 4 (4). The report must include a record 
of the questions with which the commission has been concerned during the year which appear to 
it to be of public interest: see s. 4 (2). It must also set out directions given by the Secretary of State 
on those questions: see s. 4 (3). 

Ibid., s. 2 (4); Minister for the Civil Service Order 1968, art. 2 (1) (e). 

National Parks and Access to the Countryside Act 1949, s. 2 (s). 

Ibid., s. 2 (6). 

Ibid., s. 2 (7). As to the commission's finances, see paras. 424, 425, post. 


423. The Nature Conservancy Council. The Nature Conservancy Council is a 
body corporate established for the purposes of nature conservation and fostering 
its understanding?. 


Its functions are: 


(1) the establishment, maintenance and management of nature reserves in 
Great Britain?; 


(2) the provision of advice for the Secretary of State or any other minister on 


171 e National Institutions, Parks and Places Para. 423 


the development and implementation of policies for or affecting nature 
conservation in Great Britain? ; 

(3) the provision of advice and dissemination of knowledge about nature 
conservation?; 

(4) the commissioning or support, whether by financial means or otherwise, of 
research which in the council's opinion is relevant to the foregoing 
matters’; and 

(s) certain functions previously discharged by the Natural Environment 
Research Council under various enactments relating to nature 
conservation®. 


In discharging any of its functions the council must take account, as 
appropriate, of actual or possible ecological changes’. The council has such 
number of members as the Secretary of State from time to time determines, and 
the members are appointed by him®. 

The council may appoint committees for the purpose of giving it advice about 
the discharge of its functions’, and must appoint three committees for the purpose 
of giving it advice about the discharge of its functions in England, Scotland and 
Wales respectively!%. Members of these committees need not be members of the 
council'', and appointments to them may not be made or terminated without the 
approval of the Secretary.of State’. 

The council has power to accept gifts!3, to initiate and carry out research 
directly related to its functions!'* and such other things as are incidental or 
conducive to the discharge of its functions!5. In accordance with arrangements 
approved by the Secretary of State and the Treasury, the council also has power to 
make grants to any person carrying on or proposing to carry on any project 
which the council would have power to carry on’®. 

The council must be consulted before an order is made under the Agriculture 
(Miscellaneous Provisions) Act 1976 providing for the destruction of wild life!”. 


1 Nature Conservancy Council Act 1973, s. 1 (1), (9), Sch. 3, para. 1. The council replaced the 
committee of the Natural Environment Research Council oo as the Nature Conservancy: 
s. I (1). See further LIBRARIES AND CULTURAL INSTITUTIONS, vol. 28, paras. 328, 334. “Nature 
conservation” means the conservation of flora, fauna or geological or physiological features: 
ST). ; 

2 Ibid., s. 1 (1) (a) (i). “Nature reserve” means a nature reserve within the meaning of the National 

Parks and Access to the Countryside Act 1949, s. 15 (as to which see para. 462, post): Nature 

Conservancy Council Act 1973, s. 1 (1) (a) (i). 

Ibid., s. 1 (1) (a) (ii). This includes advising the Secretary of State on raré and endangered 

creatures and birds: see the Conservation of Wild Creatures and Wild Plants Act 1975, s. 12. “The 

Secretary of State” means one of Her Majesty’s Principal Secretaries of State for the time being: 

see CONSTITUTIONAL LAW, vol. 8, para. 1193. In practice it means the Secretary of State for the 

Environment. 

Nature Conservancy Council Act 1973, s. 1 (1) (a) (iii). 

Ibid., s. 1 (1) (a) (iv). The Secretary of State may give the council directions of a general character 

with regard to the discharge of functions set out in heads (1)—(4): s. 1 (6). 

6 Le. those specified in ibid., Sch. 1: s. 1 (1) (b). In the exercise of its functions under the National 

Parks and Access to the Countryside Act 1949 and the Countryside Act 1968 the council must 

have regard to the needs of agriculture and forestry and to the economic and social interests of 

rural areas: s. 37; Nature Conservancy Council Act 1973, s. 1 (1) (b), Sch. 1, para. 9. 

Ibid., s. 1 (5). 

Ibid., s. 1 n As to the council’s constitution and staff, see Sch. 3, paras. 1-9. As to remuneration 

and allowances for members and officers of the council, see Sch. 3, paras. 10—12. As to documents, 

land, and reports and accounts, see Sch. 3, paras. 13-18; Conservation of Wild Creatures and Wild 

Plants Act 1975, s. 12 (b). Members of the council in receipt of remuneration are disqualified for 
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membership of the House of Commons: House of Commons Disqualification Act 1975, s. I (1) 
(f), Sch. 1, Part III; see PARLIAMENT, para. I112, post. 

9 Nature Conservancy Council Act 1973, s- 2 (1). » 

10 Ibid., s. 2 (2). 

11 Ibid., s. 2 (3). 

12 Ibid., s. 2 (4). f i 

13 Ibid., s. 1 (4) (a). Gifts to the council do not attract capital transfer tax: see the Finance Act 1975, 
s. 29, Sch. 6, para. 12, and GIFT AND ESTATE TAXATION, vol. 19, para. 679. 

14 Nature Conservancy Council Act 1973, s. 1 (4) (b). 

15 Ibid., s. 1 (4) (c). l i 
16 Ibid., s. 3 (1). Conditions, including conditions for repayment, may be imposed by the council: 
s. 3 (2). As to grants to the council, see para. 426, post. , l 
17 Agriculture (Miscellaneous Provisions) Act 1976, s. 9 (3). As to powers of entry into land forming 

a nature reserve, see s. 10 (7) (a). 


B. FINANCE 


424. Expenses of the Countryside Commission. The expenses of the 
Countryside Commission! incurred in accordance with proposals approved by 
the Secretary of State? must be defrayed by him? and he may pay the 
commission’s officers and employees such salaries, wages and allowances as, with 
the approval of the Minister for the Civil Service, he determines‘. 


1 As to the commission, see para. 422, ante. 

2 As to the Secretary of State, see para. 422, note 2, ante. 

3 National Parks and Access to the Countryside Act 1949, s. 95 (1); Ministry of Land and Natural 
Resources (Dissolution) Order 1967, S.I. 1967 No. 156, art. 3 (3), Sch. 2, para. §. 

4 National Parks and Access to the Countryside Act 1949, s. 95 (2); Minister for the Civil Service 
Order 1968, S.I. 1968 No. 1656, art. 2 (1) (e). 


425. Grants and loans by the Countryside Commission. The Countryside 
Commission! may give financial assistance by way of grant or loan to any 
person in respect of expenditure incurred by him in doing anything which in the 
commission’s opinion is conducive to the attainment of any of the purposes of the 
Countryside Act 1968 or the National Parks and Access to the Countryside Act 
1949”. On making a grant or loan the commission may impose such conditions as 
it thinks fit including, in the case of a grant, conditions for repayment. 


1 As to the commission, see para. 422, ante. 

2 Local Government Act 1974, s. 9 (1). 

3 Ibid., s. 9 (2). These provisions replace the Countryside Act 1968, s. 5 (repealed), under which 
grants could be made only to persons other than public bodies and only in respect of projects 
approved by the Secretary of State: Local Government Act 1974, s. 9 (4). The exercise of the 


commission’s power to make grants is subject to any directions given to it by the Secretary of 
State: s. 9 (3). 


426. Grants to the Nature Conservancy Council. With the approval of the 
Treasury, the Secretary of State! may make to the Nature Conservancy Council?, 
out of money provided by Parliament, grants of such amount as the Secretary of 
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State thinks fit?. Such grants ‘may be made subject to such conditions as the 
Secretary of State with Treasury approval thinks fitt. 


1 As to the Secretary of State, see para. 423, note 3, ante. 

2 As to the Nature Conservancy Council, see para. 423, ante. 
3 Nature Conservancy Council Act 1973, s. 4 (1). 

4 Ibid., s. 4 (2). 


(iii) The Ancient Monuments Boards 


427. Constitution of the Ancient Monuments Boards. The ancient 
monuments boards for England, Scotland and Wales are advisory boards 
consisting of members from specified bodies! interested in ancient monuments? 
and such other members as may be appointed by the Secretary of State”. 


1 The specified bodies are the Royal Commissions on Historic Monuments in England, Scotland 
and Wales, the Societies of Antiquaries of London and Scotland, the Royal Academy of Arts, the 
Royal Institute of British Architects, the Trustees of the British Museum and the Secretary of 
State for Education and Science: Ancient Monuments Consolidation and Amendment Act 1913, 
s. 1§ (1), Sch. 1; Education Act 1944, s. 2 (1); Historic Buildings and Ancient Monuments Act 
1953, S$. 16 (1); Secretary of State for Education and Science Order 1964, S.I. 1964 No. 490. The list 
may be altered by Order in Council: Ancient Monuments Consolidation and Amendment Act 
1913, S. I5 (2). 

The Ancient Monuments Consolidation and Amendment Act 1913 is prospectively repealed 
by the Ancient Monuments and Archaeological Areas Act 1979, s. 64 (3), Sch. 5, from a day to be 
appointed under s. 65 (2). At the date at which this volume states the law no day had been 
appointed for any provision of the Act except ss. 48, 49, which came into force on 16th July 1979: 
see the Ancient Monuments and Archaeological Areas Act 1979 (Commencement No. 1) Order 
1979, S.I. 1979 No. 786. From the appointed day the advisory boards constituted under the 
Ancient Monuments Consolidation and Amendment Act 1913, s. 15, will continue to exist under 
the names by which they were previously known, i.e. the Ancient Monuments Board for 
England (Ancient Monuments and Archaeological Areas Act 1979, s. 22 (1) (a)), the Ancient 
Monuments Board for Scotland (s. 22 (1) (b)), and the Ancient Monuments Board for Wales 
(s. 22 (1) (c)). 

The Ancient Monuments Board for England will consist of members representing the Royal 
Commission on Historical Monuments (England), the Society of Antiquaries of London, the 
Royal Academy of Arts, the Royal Institute of British Architects, the Trustees of the British 
Museum, the British Academy, and such other members as the Secretary of State may appoint: 
s. 22 (2). The Ancient Monuments Board for Scotland will consist of members representing the 
Royal Commission on the Ancient and Historical Monuments of Scotland, the Royal 
Incorporation of Architects in Scotland and the Society of Antiquaries of Scotland, and of such 
other members as the Secretary of State may appoint: s. 22 (3). The Ancient Monuments Board 
for Wales will consist of members representing the Royal Commission on Ancient and Historical 
Monuments (Wales), the National Museum of Wales, the Cambrian Archaeological Association, 
the Royal Institute of British Architects, and such other members as the Secretary of State may 
appoint: s. 22 (4). The Secretary of State may by regulations under s. 22 amend s. 22 (2), (3) or (4): 
s. 22 (8). 

References in any enactment to the Ancient Monuments Board may be construed in relation 
to England as references to the Ancient Monuments Board for England (s. 22 (5) (a)); in relation 
to Scotland as references to the Ancient Monuments Board for Scotland (s. 22 (5) (b)); and in 
relation to Wales as references to the Ancient Monuments Board for Wales (s. 22 (5) (c)). 

For the meaning of “ancient monument”, see para. 566, post. 

Ancient Monuments Consolidation and Amendment Act 1913, s. 15 (1). The Act originally 
referred to the Commissioners of Works, whose functions were transferred to the Ministry of 
Works by the Ministry of Works (Transfer of Powers) (No. 1) Order 1945, S.R. 8 O. 1945 
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No. 991. As to the transfer of functions from the Ministry of Works to the Secretary of State, sée 
para. 420, note 4, ante. As to Wales, see the Transfer of Functions (Wales) Order 1969, S.I. 1969 
No. 388. ` 


428. Functions of the Ancient Monuments Boards. The Ancient Monuments 
Boards!, if so requested by the owner of an ancient monument’, may give advice 
free of charge, except for out-of-pocket expenses, with reference to the treatment 


of the monument’. 


1 As to the Ancient Monuments Boards, see para. 427, ante. 

2 For the meaning of “ancient monument”, see para. 566, post. 

3 Ancient Monuments Consolidation and Amendment Act 1913, s. 15 (3). As to the prospective 
repeal of this provision, see para. 427, note I, ante. From the appointed day it will be the function 
of the Boards to advise the Secretary of State with respect to the exercise of his functions under 
the Ancient Monuments and Archaeological Areas Act 1979, whether generally or in relation to 
any particular case or classes of case: s. 22 (6). As to advice by the Secretary of State with reference 
to the treatment of an ancient monument, see s. 25, and para. 628, post. 

Without prejudice to the generality of s. 22 (6), the boards may advise the Secretary of State 
with respect to (1) the inclusion of any monument in the schedule under s. 1 (3) (see para. 596, 
post); (2) the exclusion of any monument from the schedule; (3) the amendment of the entry in 
the schedule relating to any monument; (4) the termination of guardianship by an agreement 
under s. 14 (see para. 618, post); and (5) the disposal in accordance with s. 30 (see para. 624, post) of 
any land acquired under s. 10, s. 11 Or s. 21 (see paras. 614, 615, 623, post): s. 22 (7) (a)-(e). 


429. Reports. The Ancient Monuments Boards for England, Scotland and 
Wales! must each, before such date in every year as the Secretary of State? may 
fix, send to him a report on the discharge by it of its functions during the previous 
year, and the Secretary of State must lay a copy of each such report before each 
House of Parliament’. 


1 As to the Boards, see para. 427, ante. 

2 As to the Secretary of State, see para. 420, note 4, ante. 

3 Historic Buildings and Ancient Monuments Act 1953, s. 17. This provision is prospectively 
repealed by the Ancient Monuments and Archaeological Areas Act 1979, s. 64 (3), Sch. 5, from a 
day to be appointed under s. 65 (2): see further para. 427, note 1, ante. From that day it is replaced 
by s. 23, which is in the same terms. 


(iv) The Historic Buildings Councils 


430. The Historic Buildings Council for England. The Historic Buildings 
Council for England exists for the purpose of advising the Secretary of State! on 
the exercise, in relation to England, of his powers? in connection with the 
preservation of buildings of outstanding historic or architectural interest and their 
contents. 

This council consists of a chairman appointed by the Secretary of State and such 
number of other members so appointed as the Secretary of State may from time 
to time determine*. The chairman and other members hold and vacate office in 
accordance with the terms of their appointments*. The chairman may receive such 
remuneration and allowances?, and the other members such allowances in respect 
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of travelling and subsistence expenses and expenses necessarily incurred, as the 
Secretary of State, with the approval of the Minister for the Civil Service, 
determines®. The council may determine its own procedure subject to any 
directions of the Secretary of State as to quorum or other matters”. 

The council must send an annual report to the Secretary of State in respect of all 
matters upon which it has advised him during the preceding year, and he must lay 
a copy of such report before each House of Parliament’. If at any time it appears to 
the council that there is need for action to be taken by the Secretary of State in 
connection with the preservation of historic buildings and their contents, the 
o must forthwith make appropriate representations to the Secretary of 
State”. 


ja 


As to the Secretary of State, see para. , note 4, ante. As to Wales, see para. 431, note 2, post. 
Le. his powers under the Historic Buildings and Ancient Monuments Act 1953, Part I (ss. 1-9) 
(see para. 420, ante, and paras. 654—656, post): s. 1 (1). 

Ibid., s. 1 (1). 

Ibid., s. 1 (2). 

The chairman is not disqualified for membership of the House of Commons but, if he is a 
member of that House, he may only receive allowances in respect of travelling and subsistence 
and other necessary expenses: ibid., s. 1 (3). 

Ibid., s. 1 (3), (4); Minister for the Civil Service Order 1968, S.I. 1968 No. 1656, art. 2 (1) (e). 
Historic Buildings and Ancient Monuments Act 1953, s. 1 (5). 

Ibid., s. 1 (6). 

Ibid., s. 1 (7). 
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431. The Historic Buildings Council for Wales. The Historic Buildings 
Council for Wales exists for the purpose of advising the Secretary of State! on the 
exercise, in relation to Wales, of his powers? in connection with the preservation 
of historic buildings and their contents*. The constitution of this council, the 
remuneration of its members, its procedure and its duties to make annual reports 
and representations to the minister are governed by the same provisions in respect 
of these matters as apply in the case of the similar council for England*. 


1 As to the Secretary of State, see para. 420, note 4, ante, and the Transfer of Functions (Wales) 
Order 1969, S.I. 1969 No. 388, art. 4. 

2 Le. under the Historic Buildings and Ancient Monuments Act 1953, Part I (ss. 1-9) (see para. 420, 
ante, and paras. 654—656, post): s. 3 (1). 

3 Ibid., s. 3 (1). 

4 Ibid., s. 3 (2), applying s. 1 (2)-(7), as to which see para. 430, ante. 


(v) The National Heritage Memorial Fund 


432. Establishment and constitution. The National Heritage Memorial Fund 
is established in succession to the National Land Fund as a memorial to those who 
have died for the United Kingdom!. It is vested in and administered by trustees? 
consisting of a chairman? and not more than ten other members appointed by the 
Prime Minister*. They must include persons with knowledge, experience or 
interests relevant to the purposes for which the fund may be applied? and who are 
connected by residence or otherwise with England, Wales, Scotland and Northern 
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Ireland respectively?. Expenses incurred by the trustees must be paid out of the 
fund”. The trustees may be paid allowances approved by the ministers® and with 
the consent of the Minister for the Civil Service’. 

After consultation with the ministers the trustees may appoint such officers and 
employees as they think fit!®. The trustees discharge their functions in accordance 
with their own arrangements!!, which may provide for functions to be 
discharged under their general direction by committees consisting of three or 


more trustees!?. 
Her Majesty may by Order in Council provide for the transfer to the trustees of 
any functions exercisable by the ministers or either of them??, 


National Heritage Act 1980, s. 1 (1). 

The trustees are not to be regarded as acting on behalf of the Crown and neither they nor their 

officers or servants are to be regarded as Crown servants: ibid., s. 1 (4), Sch. 1, para. 1. 

3 The chairman holds and vacates his office in accordance with the terms of his appointment (ibid., 
Sch. 1, para. 4 (1)), and may resign by written notice to the Prime Minister (Sch. 1, para. 4 (2)). A 
trustee who has ceased to be chairman may be reappointed to that office (Sch. 1, para. 4 (3)); if he 
ceases to be a trustee he ceases to be chairman (Sch. 1, para. 4 (4)). 

4 Ibid., s. 1 (2). A member holds and vacates his office in accordance with the terms of his 

appointment: Sch. 1, para. 3 (1). A person may not be appointed trustee for more than three years 

(Sch. 1, para. 3 (2)) and may resign by written notice to the Prime Minister (Sch. 1, para. 3 (3)). 

The Prime Minister may terminate a trustee’s appointment if (1) he fails to attend meetings for six 

months; (2) he is an undischarged bankrupt; (3) he is incapable of carrying out his duties because 

of physical or mental illness; or (4) he has been convicted of such a crime, or his conduct has been 
such, that in the opinion of the Prime Minister it is not fitting that he should remain a trustee: 

Sch. 1, para. 3 (4) (a)-(d). A person ceasing to be a trustee may be reappointed: Sch. 1, para. 3 (5). 

As to the purposes of the fund, see para. 433, post. 

National Heritage Act 1980, s. 1 (3). 

Ibid., Sch. 1, para. § (1). 

“The ministers” means the Secretary of State and the Chancellor of the Duchy of Lancaster: 

ibid., s. 18 (2). As to the office of Secretary of State, see CONSTITUTIONAL LAW, vol. 8, para. 1193. 

“The Chancellor of the Duchy of Lancaster” refers to the chancellor in his capacity as minister of 

the Crown with responsibility for the Arts: s. 18 (3). See CONSTITUTIONAL LAW, vol. 8, para. 1528. 

9 Ibid., Sch. 1, para. 5 (2). 

10 Ibid., Sch. 1, para. 6. The number appointed requires the ministers’ approval and the 
remuneration to be paid, the provisions as to superannuation and the other terms and conditions 
of service require the approval of the ministers given with the consent of the Minister for the 
Civil Service: Sch. 1, para. 6. 

11 Ibid., Sch. 1, para. 7 (1) (a). The arrangements may include specifying a quorum for meetings and 
until so specified the quorum is such as may be determined by the ministers: Sch. 1, para. 7 (4). 
The validity of any proceedings of the trustees is not affected by any vacancy among them or by 
any defect in the appointment of a trustee: Sch. 1, para. 7 (3). 

12 Ibid., Sch. 1, para. 7 (1) (b). Anything done by a committee has effect as if done by the trustees if 
the arrangements so provide: Sch. 1, para. 7 (2). 

13 Le. under any provisions of ibid., Part II (ss. 8-15) (see para. 436, post), or under the provisions 

amended by s. 12 (see GIFT AND ESTATE TAXATION, vol. 19, para. 872, and para. 436, post): s. 14 (1). 

Such an order may contain incidental, consequential and supplemental provisions in order to 

give it effect (s. 14 (2)), and may not be made unless a draft order has been laid before and 

approved by resolution of each House of Parliament (s. 14 (3)). 
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433. Purposes of the National Heritage Memorial Fund. The Trustees of the 
National Heritage Memorial Fund! may make grants and loans? out of the fund 


to eligible recipients? for the purpose of assisting them to acquire, maintain or 
preserve: 
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(1) any land, building or structure which in the trustees’ opinion is of 
outstanding scenic, historic, aesthetic, architectural or scientific interest?; 

(2) any object which in the trustees’ opinion is of outstanding historic, artistic 
or scientific interest; 

(3) any collection or group of objects which, taken as a whole, is in the 
trustees’ opinion of outstanding historic, artistic or scientific interest®; 

(4) any land or object not within heads (1)—(3) the acquisition, maintenance or 
preservation of which is, in the trustees’ opinion, desirable by reason of its 
connection with land or a building or structure falling within head (1)”; or 

(5) any rights in or over land the acquisition of which is in the trustees’ opinion 
desirable for the benefit of land or a building or structure falling within 
head (1) or head (4)8. 


Betore making a grant or loan the trustees must obtain such expert advice as 
appears to them appropriate and must be of the opinion that the property? is of 
importance to the national heritage'°. In determining whether and on what terms 
to make it they must have regard to the desirability of securing, improving or 
controlling public access to, or the public display of, the property!!. 

The trustees may impose such conditions as they think fit in making a grant or 
loan'?. They may include: 


(a) conditions with respect to (i) public access to or the public display of the 
property!; (ii) the maintenance, repair, insurance and safe keeping of the 
property!*; and (iii) the disposal and lending of the property!*; and 

(b) conditions requiring the amount of a grant and the outstanding amount of 
a loan to be repaid forthwith on breach of any condition’. 


The trustees may apply the fund for any purpose, other than making grants and 
loans, being a purpose connected with the acquisition, maintenance or 
preservation of property falling within heads (1)-(5), including its acquisition, 
maintenance or preservation by the trustees!”. 

As soon as practicable after the end of each financial year!® the trustees must 
make a report to the ministers on their activities during that year, and the 
ministers must cause the report to be published and lay copies of it before 
Parliament!?. 


1 As to the trustees and the fund, see para. 432, ante. 

2 A grant for the purpose of assisting in the maintenance or preservation of any property may take 
the form of a contribution to a trust established or to be established for that purpose: National 
Heritage Act 1980, s. 3 (5). References to making a grant or loan to an institution or body include 
references to making a grant or loan to the trustees for that institution or body: s. 18 (4). 

The eligible recipients are (1) any museum, art gallery, library or similar institution for the 
preservation for the public benefit of a collection of historic, artistic or scientific interest; (2) any 
body for the provision, improvement or preservation of amenities enjoyed or to be enjoyed by 
the public or the acquisition of land to be used by the public; (3) any body for nature 
conservation; (4) the Secretary of State acting under the Historic Buildings and Ancient 
Monuments Act 1953, s. § (see para. 655, post), or the Ancient Monuments and Archaeological 
Areas Act 1979, s. 11 (1) or s. 13 (see paras. 615, 617, post); or (5) the Department of the 
Environment for Northern Ireland acting under the Historic Monuments Act (Northern Ireland) 
1971, s. 1 (1) (as it relates to the acquisition of historic monuments by agreement), or s. 4 or the 
Planning (Northern Ireland) Order 1972, S.I. 1972 No. 1634, art. 84: National Heritage Act 1980, 
s. 3 (6) (a)—(e). Institutions referred to in head (1) include any maintained by a minister or 
Northern Ireland department, but heads (1)-(3) do not include any institution or body 
established outside the United Kingdom or established or conducted for profit: s. 3 (7). 

4 Ibid., s. 3 (1) (a). 

s Ibid., s. 3 (1) (b). 
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Ibid., s. 3 (1) (c). 

Ibid., s. 3 (1) (d). 

Ibid., s. 3 (1) (e). ' - l 

Le. in the case of land or an object within the text, head (4), this provision applies to the land, 
building or structure with which it is connected or, in the case of head (5), the land, building or 
structure for the benefit of which they are acquired: ibid., s. 3 (2). 

10 Ibid., s. 3 (2). 

11 Ibid., s. 3 (3). 

12 Ibid., s. 3 (4). 

13 Ibid., s. 3 (4) (a) (i). 
14 Ibid., s. 3 (4) (a) (11). 
3 
3 
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15 Ibid., s. 3 (4) (a) (111). 

16 Ibid., s. 3 (4) (b). ae. s 

17 Ibid., s. 4 (1). Section 3 (2), (3) (see the text to notes 10, 11, supra), applies in relation to the 
application of the fund as it does to making a grant or loan: s. 4 (2). Property acquired under 
these provisions may be retained only in such cases and for such period as either of the ministers 
may allow: s. 4 (3). For the meaning of “the ministers”, see para. 432, note 8, ante. As to the 
trustees’ powers of investment, see para. 434, post. 

18 “Financial year” means the twelve months ending with 31st March: ibid., s. 18 (2). 

19 Ibid., s. 7 (1). 


434. Finance and property. The Secretary of State and the Chancellor of the 
Duchy of Lancaster! must pay into the National Heritage Memorial Fund? in the 
first month of each financial year? a sum determined by them before the 
beginning of the year; and at any time they may pay into the fund such further 
sums as they may from time to time determine’. There must also be paid into the 
fund any other sums received by the trustees in consequence of the discharge of 
their functions”. 

The trustees of the fund may accept gifts® of money or other property’ if it is 
either unconditional or on conditions which enable it, and any income or 
proceeds of sale arising from it, to be applied for a purpose for which the fund 
may be applied®. The trustees may not retain any property, other than money, 
accepted by way of gift except in such cases and for such period as either of the 
ministers may allow’. 

Any sums of the fund not immediately required for any other purpose may be 
invested by the trustees subject to the following conditions'®. Sums directly or 
indirectly representing money paid in't may be invested in any manner approved 
by the Treasury!?. The trustees may not invest any amount available for 
investment which represents such money except with Treasury consent!3; and 
must, if required by the Treasury, invest any such amount specified by the 
Treasury in such manner as the Treasury directs!4. 

The trustees must keep proper accounts and proper records in relation to 
them!>. In respect of each financial year, they must prepare a statement of account 
in such form as the ministers may direct with Treasury approval'® and they must 
send copies of the statement to the ministers and the Comptroller and Auditor 
General before the end of the following November”. The Comptroller and 
Auditor General must examine, certify and report on each statement and lay 
copies of it and of his report before Parliament!8. 

Any sum required by any minister for making payments under the National 
Heritage Act 1980 must be defrayed out of money provided by Parliament and 


any sums received by any minister under the Act must be paid into the 
Consolidated Fund”. 
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See para. 432, note 8, ante. 

As to the fund, see para. 432, ante. 

For the meaning of “financial year”, see para. 433, note 18, ante. 

National Heritage Act 1980, s. 2 (1). 

Ibid., s. 2 (2). As to the trustees, see para. 432, ante. As to their functions, see paras. 432, 433, ante. 

“Gifts” includes bequests and devises: ibid., s. § (4). 

Ibid., s. 5 (1). As to property accepted in satisfaction of tax, see para. 436, post. As to relief from 

rates, see s. 1 (4), Sch. 1, para. 2. 

8 Le. under ibid., Part I (ss. 1-7) (see paras. 432, 433, ante): s. 5 (2). The conditions must also enable 
the trustees to comply with s. 5 (3) (see the text to note 9, infra) and s. 2 (2) (see the text to note 5, 
supra): s. 5 (2). 

9 Ibid., s. 5 (3). 

10 Ibid., s. 6 (1). 

11 Le. under ibid., s. 2 (1) (see the text to note 4, supra): s. 6 (2). 

12 Ibid., s. 6 (2). Any sums to which s. 6 (2) does not apply may be invested in accordance with the 
Trustee Investments Act 1961 (see TRUSTS), and ss. 1, 2, 5, 6, 12, 13, apply to such sums and any 
investment representing such sums as if they constituted a trust fund and the trustees were trustees 
of that fund: National Heritage Act 1980, s. 6 (3). 

13 Ibid., s. 6 (2) (a). 

14 Ibid., s. 6 (2) (b). 

15 Ibid., s. 7 (2) (a). 

16 Ibid., s. 7 (2) (b). 

17 Ibid., s. 7 (2) (c). 

18 Ibid., s. 7 (3). 

19 Ibid., s. 17. As to the Consolidated Fund, see CONSTITUTIONAL LAW, vol. 8, para. 1369. 
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435. Indemnities for objects on loan. The Secretary of State or the Chancellor 
of the Duchy of Lancaster! may undertake to indemnify certain institutions, bodies 
or persons? for the loss of, or damage to?, any object belonging to it while on loan 
to any other such institution, body or person, in such cases and to such extent as he 
may determine’. 

An undertaking may not be given unless the minister considers the loan will 
facilitate public access to the object in question or contribute materially to public 
understanding or appreciation of it. Nor may it be given unless the loan is made 
in accordance with conditions approved by him and the Treasury and the minister 
is satisfied that appropriate arrangements have been made for the safety of the 
object while it is on loan®. 


1 See para. 432, note 8, ante. 

2 The institutions, bodies and persons are (1) a museum, art gallery or similar institution in the 
United Kingdom for the preservation for the public benefit of a collection of historic, artistic or 
scientific interest and which is maintained (a) wholly or mainly out of money provided by 
Parliament or money appropriated by Measure; or (b) by a local authority or university in the 
United Kingdom; (2) a library maintained (a) as in head (1) (a), or (b) by a library authority, or 
the main function of which is to serve the needs of teaching or research at a United Kingdom 
university; (3) the National Trust; (4) the National Trust for Scotland; or (5) any other body or 
person approved by either minister with Treasury consent: National Heritage Act 1980, s. 16 (2) 
(a)—-(e). “Library authority” means a library authority within the meaning of the Public Libraries 
and Museums Act 1964 (see LIBRARIES AND CULTURAL INSTITUTIONS, vol. 28, para. 315), a statutory 
library authority within the meaning of the Public Libraries (Scotland) Act 1955 or an Education 
and Library Board within the meaning of the Education and Libraries (Northern Ireland) Order 
1972, S.I. 1972 No. 1263; and “university” includes a university college and a college, school or 
hail of a university: National Heritage Act 1980, s. 16 (6). 

3 References to the loss of or damage to, or the safety of, an object while on loan include references 
to the loss of or damage to, or the safety of, the object while being taken to or returned from the 
place where it is to be or has been kept while on loan: ibid., s. 16 (7). 
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Ibid., s. 16 (1). 

Ibid., s. 16 (3). 

Ibid., s. 16 (4). These provisions apply in relation to the loan of an object belonging to an 
institution, body or person in Northern Ireland with the substitution for references to the: 
ministers and the Treasury of references to the Department of Education for Northern Ireland 
and the Department of Finance for Northern Ireland: s. 16 (5). 
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436. Property accepted in satisfaction of tax. Where the Commissioners of 
Inland Revenue have accepted property in satisfaction of any amount of capital 
transfer tax!, the ministers? may pay them a sum equal to that amount?. Such 
sums must be dealt with by the commissioners as if they were payments on 
account of capital transfer tax‘. 

Property accepted in satisfaction of tax must be disposed of in such manner as 
either of the ministers may direct, In particular, either minister may direct that 
the property be transferred to one of certain institutions or bodies? on such 
conditions as he may direct”. He may then direct that the disposal be effected by 
means of a transfer direct to the institution or body or direct to that other person 
instead of being transferred to the commissioners®. Either minister may direct that 
property accepted in satisfaction of tax is to be transferred to a person nominated 
by the ministers instead of to the commissioners. Subject to any directions given 
under the previous provisions, the person to whom it is transferred must hold the 
property and manage it in accordance with such directions as may be given by the 
minister’. In exercising his powers in respect of an object or collection or group of 
objects having an association with a particular place, the minister must consider 
whether it is appropriate for the object, collection or group to be, or to continue 
to be, kept in that place, and for that purpose the ministers must obtain such 
expert advice as appears to them to be appropriate!®. 

Where property is accepted in satisfaction of tax and the ministers have made a 
payment in respect of it!!, any sums received on the disposal of, or of any part of, 
the property!” and any sums otherwise received in connection with the property 
must be paid to the ministers!>. 


1 Le. under the Finance Act 1975, s. 19 (2), Sch. 4, para. 17 (see para. 415, ante): National Heritage 
Act 1980, s. 8 (1). References in Part II (ss. 8-15) to property accepted in satisfaction of tax are to 
property accepted under this provision: s. 8 (4). See also s. 13 (3). 

For the meaning of ““the ministers”, see para. 432, note 8, ante. 

National Heritage Act 1980, s. 8 (1). 

Ibid., s. 8 (2). As to capital transfer tax, see GIFT AND ESTATE TAXATION, vol. 19, para. 602. These 

provisions apply in relation to estate duty chargeable on a death occurring before the passing of 

the Finance Act 1975 on 13th March 1975 as they apply in relation to capital transfer tax: see the 

National Heritage Act 1980, s. 8 (3). The commissioners’ powers under s. 8 (3) are only exercisable 

with the ministers’ agreement: s. 12 (2). 

Ibid., s. 9 (1). References in s. 9 to the disposal or transfer of any property include references to 

leasing, sub-leasing or lending it for any period and on any terms: s. 9 (7). 

6 Le. any institution or body within head (1), head (2) or head (3), set out in para. 433, note 3, ante, 
which is willing to accept it, or the National Art Collections Fund or Friends of the National 
Libraries, if it or they are willing to accept it, or the Secretary of State or the Department of the 
Environment for Northern Ireland: ibid., s. 9 (2). 

7 Ibid., s. 9 (2). No stamp duty is payable on any conveyance or transfer of property made under s.9 
to any institution or body mentioned in s. 9 (2), or on any conveyance or transfer made under s. 9 
(4) es ii: References to the making of a transfer or conveyance of any property to any 
Institution or body include references to the making of a transter or conveyance to the trustees 
for that institution or body: s. 18 (4). 
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8 Ibid., s. 9 (3). 
9 Ibid., s. 9 (4). See also note 7, supra. 

10 Ibid., s. 9 ($). The ministers must lay before Parliament as soon as may be after the end of each 
financial year (defined in para. 433, note 18, ante) a statement giving particulars of any disposal or 
transfer made in that year under these provisions: s. 9 (6). 

11 Le. under ibid., s. 8 (see the text to notes 1-4, supra): s. 10 (1). 

12 Le. including any premium, rent or other consideration arising from the leasing, sub-leasing or 
lending of the property: ibid., s. 10 (2). 

13 Ibid., s. 10 (2). The ministers must defray any expenses incurred in connection with the property 
so far as not disposed of under s. 9 (see the text and notes 5-10, supra), including in the case of 
leasehold property any rent payable in respect of it: s. 10 (3). 


(2) NATIONAL PARKS 


(i) Establishment of National Parks 


437. Designation. It is the duty of the Countryside Commission! to designate, 
by order to be confirmed by the Secretary of State?, extensive tracts of country in 
England and Wales which, by reason of their natural beauty? and the opportunity 
they afford for open-air recreation’, appear to the commission to require the 
taking of the necessary measures to ensure the preservation and enhancement of 
such natural beauty? and to promote their enjoyment by the publicó. Such 
designated areas are known as national parks’. 

Before making such an order the commission must consult with® every joint 
planning board’, county council and district council whose area includes any part 
of the proposed park!°. Public notice of the order must be given and an 
opportunity afforded for the consideration of objections before its confirmation 
by the Secretary of State!!. The order must describe the land by reference to a 
map and such other descriptive matter as the commission thinks requisite!2. 
Subject to a limited right to question its validity, the order comes into operation 
on the date of publication of a notice of its confirmation!>. 

Orders already made may be varied by the Secretary of State after consultation 
with the commission!‘ ; but before a variation may be made the same consultation 
with every joint planning board or county planning authority concerned must 
take place and the same public notice given and opportunity for consideration of 
objections afforded as are required before the confirmation of an original order?*. 

The commission must ensure that copies of any such order are available for 
inspection by the public at all reasonable times at its office and at the offices of any 
joint planning board or local authority concerned and at such other places in or 
near the park as the commission determines!*. Where an order is made under the 
above provisions designating or extending the area of a national park, the 
functions exercisable by a local planning authority immediately before the 
coming into force of the order for any area which under the order becomes part of 
the park may continue to be exercisable by that authority as respects that area unless 
and until a joint planning board is constituted!” or a national park committee is 
appointed!® for an area co-terminous with or including that area or is authorised 
to exercise those functions!?. 
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In preparing a development plan?? or proposals for the alteration of or 
additions to a development plan for any area included in a national park, a 
county planning authority?! must consult with the commission and take into 
consideration any observations made by the commission??. 


1 As to the commission, see para. 422, ante. 

2 See the National Parks and Access to the Countryside Act 1949, s. 5 (3). As to the Secretary of 
State, see para. 422, note 2, ante. 

3 Ibid., s. s (2) (a). 

4 Le. having regard to their character and their position in relation to centres of population: ibid., 
s. 5 (2) (b). “Open-air recreation” does not include organised games: s. 114 (1). 

5 References to the preservation of the natural beauty of an area include references to preservation 
of its flora, fauna and geological and physiographical features: ibid., s. 114 (2); Countryside Act 
1968, s. 21 (7). 

6 See the National Parks and Access to the Countryside Act 1949, ss. 5 (2), 6 (1). For the duty of all 
public bodies to conserve the natural beauty and amenity of the countryside, see para. 464, post. 
As to the power to give directions, see para. 422, text to note 13, ante. As to the functions of the 
commission generally, see paras. 443 et seq., post. The National Parks and Access to the 
Countryside Act 1949 does not extend to Northern Ireland (s. 115 (2)), nor does Part II (ss. 5-14) 
apply to land under the regulation and management of the Corporation of London as 
Conservators of Epping Forest or acquired by, and vested in, that corporation under the 
Corporation of London (Open Spaces) Act 1878 (see para. $42, post) in the area known as 
Burnham Beeches (National Parks and Access to the Countryside Act 1949, s. 112). After 
consultation with the Council of the Isles of Scilly the Secretary of State may, by order made by 
statutory instrument, provide for the application of the National Parks and Access to the 
Countryside Act 1949, the Countryside Act 1968 and the Local Government Act 1972, s. 184, Sch. 
17 (see para. 446, post), to the Isles of Scilly as if those Isles were a separate county, with such 
modifications or exceptions as may be specified: National Parks and Access to the Countryside 
Act 1949, s. 111; Countryside Act 1968, s. 46 (1); Local Government Act 1972, Sch. 17, para. 40. 
See the National Parks and Access to the Countryside (Isles of Scilly) Order 1973, S.I. 1973 No. 
1395, and the exceptions specified in art. 4 (1). 

7 National Parks and Access to the Countryside Act 1949, ss. $ (3), 114 (1). 

8 In considering the expression “after consultation” used in the New Towns Act 1946 (repealed), 
Bucknill LJ said “In my view ... it means that on the one side, the minister must supply 
sufficient information to the local authority to enable them to tender advice, and, on the other 
hand, a sufficient opportunity must be given to the local authority to tender that advice”: Rollo v 
Minister of Town and Country Planning [1948] 1 All ER 13 at 17, CA; and see Fletcher v Minister of 
Town and Country Planning [1947] 2 All ER 496. 

9 For the meaning of “joint planning board”, see the Town and Country Planning Act 1971, ss. 1 
(2), 290 (1); Local Government Act 1972, s. 182 (1) (see para. 446, post), applied by the National 
Parks and Access to the Countryside Act 1949, s. 114 (1), which refers to the Town and Country 
Planning Act 1947 (repealed). 

10 National Parks and Access to the Countryside Act 1949, s. 7 (1); Local Government Act 1972, ss. 1 
(10), 179 (3). 

11 See the National Parks and Access to the Countryside Act 1949, s. 7 (3), Sch. 1, paras. 1-4; Local 
Government Act 1972, Sch. 17, para. 41, which apply to orders designating national parks as they 
apply to access orders (see paras. 473-478, post) with the following exceptions: (1) notice of an 
order designating a national park or varying such an order must be given by publication in the 
London Gazette, two newspapers circulating in the country generally and at least one local 
newspaper circulating in the area of every county planning authority the area of which includes 
any land affected, but need not be served on anyone (National Parks and Access to the 
Countryside Act 1949, Sch. 1, para. 1 (3) (a); Local Government Act 1972, Sch. 17, para. 41); (2) if, 
as the result of any representation, objection, inquiry or other hearing, the Secretary of State 
thinks that the commission, a county planning authority or any other person ought to be 
consulted before he decides whether to confirm or make the order with or without 
modifications, he must consult those persons but, subject to the special rights where there is a 
modification affecting land not in the original order (see para. 474, note 6, post), is not 
obliged to consult any other person or allow any further representations, objections, inquiry or 
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other hearing (National Parks and Access to the Countryside Act 1949, Sch. 1, para. 2 (5); Local 
Government Act 1972, Sch. 17, para. 41); and (3) the National Parks and Access to the 
Countryside Act 1949, Sch. 1, paras. 1 (3) (b), (c), (4), 2 (2) proviso, (4), 4 (2), do not apply and the 
order is not required to be subject to special parliamentary procedure (see Sch. 1, paras. 1, 2, 4). 
For additional detailed procedure on the making of orders designating national parks and for 
forms of notices of submission and confirmation of the order, see the National Parks and Access 
to the Countryside Regulations 1950, S.I. 1950 No. 1066, regs. 15-17, 19, 20, Sch. 2, Forms 1, 4 
(amended by S.I. 1963 No. 968). See also para. 474, post. 

12 National Parks and Access to the Countryside Act 1949, s. 7 (2). 

13 See ibid., Sch. 1, paras. 8, 10; Countryside Act 1968, s. 50 (2), Sch. 5. 

14 National Parks and Access to the Countryside Act 1949, s. 7 (4). 

15 Ibid., s. 7 (5). 

16 Ibid., s. 7 (6). 

17 Le. under the provisions of the Town and Country Planning Act 1971, s. 1 (see TOWN AND 
COUNTRY PLANNING): Local Government Act 1972, s. 182 (6). 

18 I.e. under the provisions of ibid., Sch. 17, Part I (paras. 1-21): s. 186 (6). 

19 Ibid., s. 182 (6). 

20 For the meaning of “development plan”, see the Town and Country Planning Act 1971, ss. 20, 
290 (1), and TOWN AND COUNTRY PLANNING, applied by the National Parks and Access to the 
Countryside Act 1949, s. 114 (1), which refers to the Town and Country Planning Act 1947 
(repealed). 

21 For the functions of a county planning authority, see paras. 446 et seq., post. 

22 National Parks and Access to the Countryside Act 1949, s. 9 (1); Local Government Act 1972, 
s. 184; and see para. 446, post. For the meaning of “county planning authority”, see the Town and 
Country Planning Act 1971, s. 1 (1), (2); Local Government Act 1972, s. 182 (1) (see TOWN AND 
COUNTRY PLANNING), applied by National Parks and Access to the Countryside Act 1949, s. 114 
(1), which refers to the Town and Country Planning Act 1947 (repealed). Regulations may be 
made under the Town and Country Planning Act 1971 to enable proceedings preliminary to the 
confirmation or variation of orders designating national parks (see note 11, supra) to be taken 
concurrently with proceedings required under that Act to be taken in connection with the 
submission, making or amendment of development plans: National Parks and Access to the 
Countryside Act 1949, s. 9 (2). At the date at which this volume states the law no such regulations 
had been made. 
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438. Acquisition of land in a national park. Where he is satisfied that it is 
expedient to do so the Secretary of State! may, with Treasury consent, acquire by 
agreement any land forming part of a national park by means of purchase, lease or 
exchange?. Unless in any particular case the Secretary of State determines 
otherwise, that land must be transferred to such other persons upon such trusts and 
subject to such conditions as appear to him expedient for ensuring that it is 
managed in such a way as to preserve or enhance its natural beauty and promote its 
enjoyment by the public?. Whether the Secretary of State retains the land himself 
or causes it to be transferred to others, he may, with Treasury consent, defray or 
contribute towards the costs of its management?. 


1 Asto the Secretary of State, see para. 422, note 2, ante. 

2 National Parks and Access to the Countryside Act 1949, s. 14 (I). 

3 Ibid., ss. 5 (1), 14 (2). The transfer may be on such terms as to payment or otherwise as may, with 
Treasury consent, be provided for by the transfer arrangements: s. 14 (3). 

4 Ibid., s. 14 (3), (4). 


439. Conversion of moor and heath to agricultural land. The Secretary of 
State! may by order? prohibit the occupier of land in a national park which is 
moor or heath and has not been agricultural land? within the preceding twenty 
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years? from converting it into agricultural land unless he gives six months’ written 
notice to the county planning authority*. If without the written consent of that 
authority any person fails to comply with this provision, whether by failing to 
give a notice or by taking some action within the six months, he is guilty of an 
offence® and is liable, on summary conviction, to a fine not exceeding £1,000’ or, 
on conviction on indictment, to a fine®. 


As to the Secretary of State, see para. 420, note 4, ante. 

The order must be made by statutory instrument subject to annulment in pursuance of a 

resolution of either House of Parliament: Countryside Act 1968, s. 14 (5) (b). It may be varied or 

revoked by a subsequent order so made: s. 14 (5) (a). See further the Statutory Instruments Act 

1946, ss. $ (1), 7 (1), and STATUTES. 

3 ‘Agricultural land” does not include land which affords rough grazing for livestock but which is 
not otherwise used as agricultural land: Countryside Act 1968, s. 14 (6). “Agriculture” includes 
horticulture, fruit growing, seed growing, dairy farming, the breeding and keeping of livestock 
(including any creature kept for the production of food, wool, skins or fur, or for the purpose of 
its use in the farming of land), the use of land as grazing land, meadow land, osier land, market 
gardens and nursery grounds, and the use of land for woodlands where that use is ancillary to the 
farming of land for other agricultural purposes, and “agricultural” is to be construed 
accordingly: National Parks and Access to the Countryside Act 1949, s. 114 (1), (4); Countryside 
Act 1968, s. 49 (1); Town and Country Planning Act 1971, s. 290 (1). 

4 In considering whether land has been agricultural land within the preceding twenty years, no 

account may be taken of any conversion of the land into agricultural land which was lawful 

under these provisions: Countryside Act 1968, s. 14 (7). 

See ibid., s. 14 (1), (2); Local Government Act 1972, s. 184 (2) (b); and para. 446, post. For an 

application of these provisions, see e.g. the Somerset (Exmoor) Order 1972, S.I. 1972 No. 458. As 

to the county planning authority, see para. 437, note 22, ante, applied by the Countryside Act 

1968, s. 49 (1). 

Ibid., s. 14 (3). 

Ibid., s. 14 (4) (a); Criminal Law Act 1977, s. 28 (2), (7), Sch. 3. 

Countryside Act 1968, s. 14 (4) (b). 
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440. Crown land. A national park may include Crown land! and, with the 
consent of the appropriate authority?, the statutory powers as to national parks? 
may be exercised as respects any interest in Crown land*. Where a national park 
includes Crown land, the appropriate authority and the county planning 
authority? for the area in which the land is situated may enter into an agreement 
for securing that it will be managed in such a manner as to preserve and enhance 
its natural beauty or to promote its enjoyment by the public or to achieve both 
these purposes®. When such an agreement is made by any government 
department, Treasury approval is necessary’, and in considering whether to make 
or approve an agreement relating to land belonging to a government department 
or held in trust for Her Majesty for the purposes of a government department, the 
Treasury and that department must have regard to the purposes for which the 
land is held by or for the department’. 


1 “Crown land” means land an interest in which belongs to Her Majesty in right of the Crown or 
the Duchy of Lancaster or to the Duchy. of Cornwall and land an interest in which belongs to a 
government department or is held in trust for Her Majesty for the purposes of a government 
department: National Parks and Access to the Countryside Act 1949, s. 101 (1). These words are 
sufficiently wide to include the Crown’s rights over the foreshore: Burnet v Barclay 1955 JC 34. 
As to the Crown’s rights over the foreshore, see CONSTITUTIONAL LAW, vol. 8, paras. 1418-1436. 


185 pS -^ National Institutions, Parks and Places Paras. 440, 441 
= E E S ees OOOO aas AUN 


2 “The appropriate authority”, in relation to any Crown land, means (1) in the case of land 
belonging to Her Majesty in right of the Crown, the Crown Estate Commissioners or other 
government department having the management of the land in question; (2) in the case of land 
belonging to Her Majesty in right of the Duchy of Lancaster, the Chancellor of the Duchy; (3) in 
the case of land belonging to the Duchy of Cornwall, such person as the Duke of Cornwall or the 
possessor for the time being of the Duchy of Cornwall appoints; and (4) in the case of land 
belonging to a government department or held in trust for Her Majesty for the purpose of a 
government department, that department: National Parks and Access to the Countryside Act 
1949, s. 101 (11) (a)-(d). Questions of doubt as to who is the appropriate authority in a particular 
case must be determined by the Treasury: s. 101 (11); Crown Estate Act 1961, s. 1; Interpretation 
Act 1978, s. 5, Sch. 1. As to the Crown Estate Commissioners, see CONSTITUTIONAL LAW, vol. 8, 
paras. 1451 et seq. The definition of “appropriate authority” also applies for the purposes of the 
Countryside Act 1968: s. 47 (8). 

3 Le. the National Parks and Access to the Countryside Act 1949, Part II (ss. 5-14) (see paras. 422, 
437, 438, ante, and para. 443, post): s. 101 (2). For the meaning of “national park”, see para. 437, 
text and note 7, ante. 

4 Ibid., s. ror (2). 

$ As to the county planning authority, see para. 437, note 22, ante. 

6 National Parks and Access to the Countryside Act 1949, s. 101 (3); Local Government Act 1972, 


s. 184 (2) (a). 
7 National Parks and Access to the Countryside Act 1949, s. 101 (10) (a); Countryside Act 1968, 


ss. 47 (9), 50 (2), Sch. 5. 
8 National Parks and Access to the Countryside Act 1949, s. ror (10) (b). 


(ii) Designation of Areas of Outstanding Natural Beauty 


441. Making of orders. The Countryside Commission! may by order designate 
any area of England or Wales, not being a national park? or forming part of 
Epping Forest or Burnham Beeches?, as an area of outstanding natural beauty 
when it appears to the commission desirable that the special provisions affecting an 
area so designated’ should be applied to it. 

Before making such an order the commission must consult with every local 
authority? whose area includes any part of the area intended to be designated and 
publish in the London Gazette, and in one or more local newspapers circulating in 
the area of each such authority, notice of the proposal, indicating the effect of the 
order and stating the time within which-and manner in which representations 
may be made to the commission”. The commission must consider any 
representations duly made’. An order requires confirmation by the Secretary of 
State®, and in submitting an order for confirmation the commission must forward 
any observations made by a local authority consulted by it and any representations 
received in response to the public notices which have not been given effect to by 
the order as submitted®. The Secretary of State may confirm the order as 
submitted or with modifications!°, but before refusing to confirm the order or 
confirming it with modifications he must consult with the commission and with 
every local authority concerned!!. The Secretary of State may vary an order 
already made but, before doing so, he must carry out the same consultations and 
give the same notices as are required before the making of an original order!?. 

The commission must secure that copies of any such order are available for 
inspection by the public at all reasonable times at its office, at the offices of every 
local authority the area of which includes any part of the area to which the order 
relates and at such other places in or near the area as the commission determines!3, 
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As to this commission, see para. 422, ante. 

As to national parks, see paras. 437-440, ante. 

See the National Parks and Access to the Countryside Act 1949, s. 112, and para. 437, note 6, ante. 
As to the effect of such an order, see para. 442, post. 

National Parks and Access to the Countryside Act 1949, s. 87 (1). 

“Local authority” means a joint planning board (defined in para. 437, note 9, ante), county 
council, district council or London borough council: ibid., s. 87 (6); London Government Act 
1963, s. 4 (2) (b); Local Government Act 1972, ss. I (10), 179 (3). 

National Parks and Access to the Countryside Act 1949, s. 87 (2). 

As to the Secretary of State, see para. 422, note 2, ante. 

National Parks and Access to the Countryside Act 1949, s. 87 (3). 

Ibid., s. 87 (4). 

Ibid., s. 87 (5). 

12 Ibid., s. 87 (7). 

13 Ibid., s. 87 (8). 
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442. Effect of orders. The following special provisions are applicable to an area 
designated as of outstanding natural beauty! in the same way as they apply to a 
national park?. 

(1) It is the duty of the Countryside Commission? to give advice to any 
minister or to the appropriate planning authority in connection with the 
preparation or amendment of a development plan‘. 

(2) In the preparation of a development plan including such an area or 
proposals for alterations or additions to one, a local planning authority? must 
consult with the commissionf. , | 

(3) Subject to certain exceptions, a local planning authority has power to take 
such action as appears to it expedient for preserving or enhancing the natural 
beauty of the area”. 

(4) Before determining what action it should take consequent on a review of 
access requirements for its area’, as respects any land designated as of outstanding 
natural beauty, a local planning authority must consult with the commission’. 

(s) Before entering into any access agreement!” as respects any land so 
designated, a local planning authority must consult with the commission!!., 

(6) Before making an access order!? in respect of land so designated, the local 
planning authority must consult with the commission and, in certain 
circumstances, the commission may request the authority to make such an 
order!3. a, 


1 As to the making of such orders, see para. 441, ante. 
2 National Parks and Access to the Countryside Act 1949, s. 88 (1); Countryside Act 1968, s. 50 (2), 
Sch. s. See further para. 443, post. ; 

3 As to the commission, see para. 422, ante. 

4 See the National Parks and Access to the Countryside Act 1949, s. 6 (4) (e). 

5 For the meaning of “local planning authority”, see para. 446, post. 

6 See the National Parks and Access to the Countryside Act 1949, s. 9, and para. 437, ante. 

7 See ibid., ss. 11, 88 (2), and para. 450, post. 

8 Le. under ibid., s. 62 (1) (see para. 472, post): s. 62 (1) proviso. 

9 See ibid., s. 62 (1) proviso, and para. 472, post. 

IO As to access agreements, see paras. 473 et seq., post. 
11 See the National Parks and Access to the Countryside Act 1949, s. 64 (5), and para. 473, post. 
12 As to access orders, see paras. 473 et seq., post. 
13 See the National Parks and Access to the Countryside Act 1949, s. 65 (5), and para. 474, post. 
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(iii) Functions of the Countryside Commission 


443. General duties as to national parks. The Countryside Commission! must 
periodically consider which areas in England and Wales? it is desirable to designate 
as national parks and decide in which order such areas should be so designated?. 
Once an area is designated it is the commission’s duty to consider generally what 
action should be taken for enhancing its natural beauty and promoting its 
enjoyment by the public and to make recommendations as to such action to the 
Secretary of State and to the local authorities concerned*. The commission must 
also keep under review the progress that is being made and make such 
representations on it to the Secretary of State or such other minister?, local 
authority or other person as it thinks necessary or expedient’. 
The particular duties of the commission are: 


(1) to give advice to the appropriate planning authorities? as to the 
arrangements to be made for administering the area as a national park®; 

(2) to assist in formulating plans for providing accommodation, access for 
open-air recreation and other facilities for visitors? ; 

(3) to give advice on the preparation and amendment of a development plan!° 
or in connection with the granting of permission to develop!’ ; 

(4) to make recommendations where proposals for development are made 
which appear to the commission to be inconsistent with the maintenance of 
the area as a national park!?; 

(5) to notify the Secretary of State or other ministers of the general nature of 
the action which the commission thinks necessary for the preservation or 
enhancement of the natural beauty of the park where it considers that the 
minister in question ought to be informed before considering future 
proposals for development!3; and 

(6) to give advice to the Secretary of State as to the exercise of his powers of 
direction and enforcement where the commission is not satisfied that effect 
will be given to its recommendations or advice!*, 


As to the Countryside Commission, see para. 422, ante. 

2 Le. those areas which fall within the National Parks and Access to the Countryside Act 1949, s. $ 

(2) (see para. 437, ante): s. 6 (1). 

Le. under ibid., s. § (3) (see para. 437, ante): s. 6 (1). The Secretary of State may give specific 

directions as to the order of such designation: see s. 6 (2), and para. 422, ante. As to the Secretary 

of State, see para. 422, note 2, ante. 

4 Ibid., ss. 5 (1), 6 (3) (a). “Local authority” means the council of a county, district or London 
borough, the Greater London Council and any other authority (except the Receiver for the 
Metropolitan Police District) which is a local authority within the meaning of the Local Loans 
Act 1875 (see MONEY, vol. 32, para. 199, note 2), and includes any water authority, drainage board 
and joint board or joint committee if all the constituent authorities are local authorities within 
that Act: Town and Country Planning Act 1971, s. 290 (1); Local Government Act 1972, s. 1 (1), 
(10); Water Act 1973, s. 9 (a), applied by the National Parks and Access to the Countryside Act 
1949, s. 114 (1), which refers to the Town and Country Planning Act 1947 (repealed). 

5 “Minister” includes any board in charge of a government department: National Parks and 
Access to the Countryside Act 1949, s. 6 (6). 

6 Ibid., s. 6 (3) (b). : 

7 “Appropriate planning authority” means a planning authority the area of which includes the 

whole or any part of a national park and includes a local authority, not being a local planning 

authority, by which any powers of a local planning authority are exercisable: ibid., s. 6 (6). The 
functions conferred by Part II (ss. 5-14) on a local planning authority are exercisable by a county 
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planning authority: Local Government Act 1972, s. 184 (1), (2) (a). As to the county planning 
authority, see para. 437, note 22, ante. 
8 National Parks and Access to the Countryside Act 1949, s. 6 (4) (a). 

9 Ibid., s. 6 (4) (c). For the meaning of “open-ait recreation”, see para. 437, note 4, ante. 

10 As to the meaning of “development plan”, see para. 437, note 20, ante. 

11 National Parks and Access to the Countryside Act 1949, s. 6 (4) (e). 

12 Ibid., s. 6 (4) (£). 

13 Ibid., s. 6 (4) (g). 

14 Ibid., s. 6 (4) (h). The additional provisions in s. 6 (4) were repealed by the Countryside Act 1968, 
s- s0 (2), Sch. 5. As to the duties conferred on the commission in respect of the countryside, 
including national parks, see para. 445, post. Nothing in the National Parks and Access to the 
Countryside Act 1949, s. 6, modifies any specific statutory power or duty of the commission or 
any obligation of anyone to consult with the commission: s. 6 (5). 


444. Provision of information services. The Countryside Commission! must 
take steps? for securing that persons interested (1) are informed of the situation and 
extent of, and means of access to, national parks, areas of outstanding natural 
beauty? and certain long distance routes*, and of the facilities there available for 
visitors3, and (2) are given an opportunity to learn about the history, natural 
features and flora and fauna of national parks, the objects of architectural, 
archaeological or historical interest in them and the opportunities there available 
for recreation®. 

The commission must also use suitable methods of publicity for preventing 
damage to national parks and such other areas and for securing a proper standard 
of behaviour by visitors to those places, and for this purpose the commission must 
prepare and publish a code of conduct for the guidance of persons visiting the 
countryside’. 

The commission must also provide, or assist in the provision of, publicity and 
information services relating to the countryside, to places of beauty or interest in it 
or to the functions of the commission, and must take such steps as appear to it 
expedient for securing that suitable methods of publicity are used for the 
prevention of damage in the countryside and for encouraging a proper standard of 
behaviour on the part of persons resorting to it®. 

The commission may produce and sell guide books and maps, exhibit 
advertisements and organise lectures and the showing of films’. 


me 


As to this commission, see para. 422, ante. 

Such steps include making contributions towards expenses incurred by other bodies of persons 

(National Parks and Access to the Countryside Act 1949, s. 86 (3)), and include expenses under the 

Countryside Act 1968, s. 12 (1) (see s. 12 (1), and para. 447, post). 

3 As to national parks, see paras. 437-440, ante, and as to areas of outstanding natural beauty, see 
paras. 441, 442, ante. 

4 Le. long distance routes for which proposals under the National Parks and Access to the 
Countryside Act 1949, s. $1 (see HIGHWAYS, vol. 21, paras. 324 et seq.), have been approved: s. 86 
(1) (a). 

s Ibid., s. 86 (1) (a). 

6 Ibid., s. 86 (1) (b); Countryside Act 1968, s. 21 (4). 

7 National Parks and Access to the Countryside Act 1949, s. 86 (1). The Country Code was issued in 
1951 and is published by H.M. Stationery Office. 

8 Countryside Act 1968, s. 2 (8). 

9 National Parks and Access to the Countryside Act 1949, s. 86 (2). 
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445. Countryside duties. The Countryside Commission! must keep under 
review all matters relating to: 


(1)the provision and improvement of facilities for the enjoyment of the 
countryside? ; 

(2) the conservation and enhancement of the natural beauty and amenity of the 
countryside? ; and 

(3) the need to secure public access to it for the purposes of open-air recreation‘. 


The commission must consult with such local planning authorities> and other 
bodies as appear to it to have an interest in those mattersó. It must also encourage, 
assist, concert or promote the implementation of any proposals with respect to 
those matters which it considers to be suitable’. 

Where it appears to the commission that the provision and improvement of 
facilities for enjoyment of the countryside or the conservation and enhancement 
of its natural beauty require special technical skill, the commission must notify its 
opinion to the appropriate local planning authority or other public body’, and 
make its own officers available on the application of such authority?. It must also 
make recommendations as to the subject matter of byelaws!% and carry out, or 
commission the carrying out of, such inquiries, investigations or researches either 
on its own account or jointly as it may deem necessary or expedient for the 
purposes of any of its functions! !. The commission may make to the Secretary of 
State any recommendations it thinks proper in respect of applications by local 
authorities for Exchequer grants!2; and must advise him on such matters relating 
to the countryside as he may refer to it or as it thinks fit!3. 

The commission may prepare and submit to the Secretary of State, for his 
approval, proposals with respect to any area for an experimental project or 
scheme designed to facilitate the enjoyment of the countryside or to conserve its 
natural beauty or amenity which (a) in relation to that area involves the 
application of new or developed methods, concepts or techniques!*; and (b) is 
designed to illustrate the appropriateness of such a project or scheme to that area or 
other areas of a similar nature or which present similar problems to that area!5. 
The commission must concert, promote or undertake, either by itself or in 
conjunction with any other authority or person, measures to implement any 
proposals so approved'®. For the purpose of these functions the commission may 
(i) acquire, hold, manage, dispose of or otherwise deal with land!”; (ii) erect 
buildings and carry out works or other operations on land and manage or dispose 
of such works!8; (iii) provide equipment, facilities and services on or in 
connection with land or its use and manage or dispose of them!?; (iv) exercise any 
power to carry out work or to provide facilities or services conferred under the 
National Parks and Access to the Countryside Act 1949 or the Countryside Act 
1968 on local authorities or local planning authorities”°; and (v) with the approval 
of the Secretary of State and the Treasury acquire by agreement or dispose of, or 
carry on or set up and carry on directly or through an agent, or itself carry on as 
agent, any business or undertaking relevant to the experimental project or 
scheme?!. l 

Without prejudice to the commission’s duties relating to national parks??, it is 
the commission’s duty, in circumstances where it appears to the Secretary of State 
and to the commission desirable that its assistance should be generally available, to 
inquire into and report on such questions affecting the natural beauty of areas of 
outstanding natural beauty or other areas or places as may be referred to it by any 
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body of persons or person??, and to bring to the attention of the Secretary of State 
or of local planning authorities the effect on the natural beauty of such areas or 
places of developments, or developments of any class, which appear to the 
commission to be likely to be prejudicial to that natural beauty?*. 

The commission also has power to (A) make such changes for any of its services 
as it thinks fit25; (B) accept any gift or contribution made to it for the purposes of 
any of its functions and to apply it for those purposes?6; and (c) do all such things 
as are incidental to, or conducive to the attainment of the purposes of, any of their 
functions?”. 


= 


As to the commission, see para. 422, ante. 

2 Countryside Act 1968, s. 2 (2) (a). 

Ibid., s. 2 (2) (b). References to the conservation of the natural beauty of an area are to be 

construed as including references to the conservation of its flora, fauna and geological and 

physiographical features: s. 49 (4). For the commission’s duty to have due regard to the 

protection of water from pollution, see s. 38. 

4 Ibid., s. 2 (2) (c). For the meaning of “open-air recreation”, see para. 437, note 4, ante. That 

definition is applied by s. 49 (1). The functions conferred on the commission by the Countryside 

Act 1968 must be exercised for the conservation and enhancement of the natural beauty and 

amenity of the countryside and encouraging the provision and improvement, for persons 

resorting to the countryside, of facilities for the enjoyment of the countryside and of open-air 

recreation in it: s. I (2). 

For the meaning of “‘local planning authority”, see para. 446, post. 

Countryside Act 1968, s. 2 (2). These provisions do not affect the general duties of the commission 

(see paras. 443, 444, ante): s. 2 (1). 

Ibid., s. 2 (3). 

Ibid., s. 2 (5) (a). 

9 Le. where it appears to the commission expedient having regard to ibid., s. 1 (2) (see para. 445, 
note 4, post), and the National Parks and Access to the Countryside Act 1949, s. 5 (1) (see para. 
437, ante): Countryside Act 1968, s. 2 (5) (b). 

10 Ibid., s. 2 (6). 

oa, 62 (0) 

12 Le. under the National Parks and Access to the Countryside Act 1949 (see s. 97, and para. 456, 
post): Countryside Act 1968, s. 2 (9); Local Government Act 1974, s. 42 (2), Sch. 8. As to the 
Secretary of State, see para. 422, note 2, ante. 

13 Countryside Act 1968, s. 2 (4). This power is also exercisable in relation to any minister with 
functions under the Act or any other minister or public body: s. 2 (4). 

14 Ibid. s. 4 (1) (a). 

15 Ibid., s. 4 (1) (b). The Secretary of State may approve the proposals in whole or in part or with 
modifications or may refuse to approve them: s. 4 (1). 

16 See ibid., s. 4 (2), and see also para. 422, ante. 

17 See ibid., s. 4 (3) (a), (b). “Land” includes any interest in or right over land: s. 49 (2). “Interest”, 
in relation to land, includes any estate in land and any right over land, whether exercisable by 
virtue of the ownership of an interest in land or by virtue of a licence or agreement, and in 
particular includes sporting rights: National Parks and Access to the Countryside Act 1949, s. 114 
(1); Countryside Act 1968, s. 49 (1). 

Acquisition of land may be by agreement with the approval of the Secretary of State or in a 
particular case may be compulsory with the authorisation of the Secretary of State: s. 4 (3) (a). 
Disposal of or other dealing with land must have the approval of the Secretary of State and must 
be subject to s. 4: s. 4 (3) (b). Disposal may be by way of sale or exchange or by the letting of land 
or the granting of any interest in or right over land, but the commission may not dispose of land 
by way of gift: s. 4 (4). 

18 Ibid., s. 4 (3) (c), (e). See also note 20, infra. 

19 Ibid., s. 4 (3) (d), (e). As respects any land held by it for the purposes of s. 4 the commission has 

power to make byelaws for the preservation of order, the prevention of damage to the land or 

anything on or in it and for securing that persons resorting to it will so behave as to avoid undue 
interference with the enjoyment of the land by other persons: s. 41 (2). The National Parks and 

Access to the Countryside Act 1949, s. 106 or s. 92 (see paras. 449, 452, post), have effect in relation 

to such byelaws: Countryside Act 1968, s. 41 (7), (8). See also note 20, infra. 
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20 Ibid., s. 4 (3) (£). For the meaning of “local authority”, see para. 443, note 4, ante. That definition 

is applied by s. 49 (1). The powers conferred by s. 4 (3) (c)-(f) may be exercised by the 

commission on land belonging to it (s. 4 ($) (a)) or, on such terms as may be agreed with the 

owners and any other persons whose authority is required for the purpose, on other land (s. 4 (5) 

(b)). An agreement under s. 4 (5) (b) may provide for the making by the commission of payments 

in consideration of the making of the agreement and payments by way of contribution towards 

expenditure incurred by the persons making the agreement in consequence of it: s. 4 (5). 

Ibid., s. 4 (3) (g). The provisions of s. 4 (except for that authorising the compulsory purchase of 

land) have effect only to remove any legal limitation on the commission’s capacity and do not 

authorise any act or omission by the commission which, apart from these provisions, would be 

actionable at the suit of any person on any ground other than such a limitation: s. 4 (6). 

22 As to these duties, see para. 443, ante. 

23 National Parks and Access to the Countryside Act 1949, s. 85 (b). 

24 Ibid., s. 85 (c). 

25 Countryside Act 1968, s. 1 (3) (a). 

26 le. subject to the terms of the gift or contribution and to the provisions of the National Parks and 
Access to the Countryside Act 1949 and the Countryside Act 1968: s. 1 (3) (b). 
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446. Discharge of planning and countryside functions. As a result of local 
government reorganisation under the Local Government Act 1972!, the functions 
conferred on a local planning authority by the National Parks and Access to the 
Countryside Act 1949 and the Countryside Act 1968 as respects England (other 
than Greater London and the Isles of Scilly) and Wales are exercisable in 
accordance with the provisions in the Local Government Act 19727, and those 
functions will be exercisable either by the county planning authority? or in certain 
circumstances by both the county planning authority and the district planning 
authority?*. If it appears expedient, the Secretary of State may order to be 
established a joint board known as a “‘joint planning board” as the county 
planning authority for areas of two or more county councils or as the district 
planning authority for the areas of two or more district councils, provided the 
councils concerned agree to the making of the order”. 

As respects the administration of planning and countryside functions in national 
parks, provision is made for the reconstitution of joint planning boards either as 
joint planning boards or as special planning boards and for the setting up of 
national park committees in cases where there is no board®. Every board or 
committee must appoint a national park officer” and must prepare and publish a 
national park plan formulating its policy for the management of the park and for 
the exercise of its functions as respects the park®. It must also review any published 
plan at intervals of not more than five years, making any amendments to it which 
it considers expedient, and must publish a report on its review and any such 
amendments’. 


I See LOCAL GOVERNMENT, vol. 28, para. 1008. 

2 Le. the Local Government Act 1972, s. 184. 

3 Le. those functions under the National Parks and Access to the Countryside Act 1949, Part II 
(ss. 5—14), and ss. 61-63, 78, 90 (5), 92 (so far as relating to parking places in a national park), 99 (3), 
101 (3), and the Countryside Act 1968, ss. 12 (5), 13, 14, subject to the conditions set out in the 
Local Government Act 1972, s. 184 (3), Sch. 17 (which sets out modifications to the functions set 
out in the Acts of 1949 and 1968), are the functions of the county planning authority: s. 184 (2). A 
county planning authority (excluding Greater London and the Isles of Scilly) is the council 
of that county: Town and Country Planning Act 1971, s. 1 (1); Local Government Act 1972, 
s. 182 (1). 
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4 The functions of a local planning authority under the National Parks and Access to the 

Countryside Act 1949, ss. 9, 11, may, as respects any area outside a national park, be exercisable 

both by county planning authorities and district planning authorities: Local Government Act 

1972, s. 184 (3). All other functions conferred by or under the National Parks and Access to the 

Countryside Act 1949 and the Countryside Act 1968 on a local planning authority may, subject to 

the Local Government Act 1972, Sch. 17, be exercisable both by county planning authorities and 

district planning authorities: s. 184 (4). A district planning authority (excluding Greater London 
and the Isles of Scilly) consists of the council for the district: Town and Country Planning Act 

1971, s. 1 (1); Local Government Act 1972, s. 182 (1). 

Town and Country Planning Act 1971, s. 1 (2); Local Government Act 1972, s. 182 (1). 

See ibid., s. 184 (1), Sch. 17, paras. 1-5. A national park committee for a park comprised in two or 

more counties must be appointed by the council of such of those counties as may be agreed 

between the councils of those counties or, in default of agreement, jointly by both or all those 
councils: Sch. 17, para. 8. Not less than one-third of the members of any board or committee must 
be persons appointed by the Secretary of State after consultation with the Countryside 

Commission: Sch. 17, para. 11. Subject to this, in the case of a committee for a park wholly 

comprised in one county the members of the committee must be appointed by, and the majority 

must be members of, the county council; and, in the case of a committee for a park comprised in 
two or more counties such members must be appointed by such of the councils of those counties 
as may be agreed between them or in default of agreement may be determined by the Secretary 
of State, and a majority of the members of the committee must be members of those councils: 

Sch. 17, para. 14. Provision for the expenses of members or officers of any national park joint 

planning board (i.e. a joint planning board for an area which consists of or includes any part of a 

national park) is made by the Countryside Act 1968, s. 40; Town and Country Plarming Act 1971, 

s. 291 (1), Sch. 23. 

7 Local Government Act 1972, Sch. 17, para. 15. If appointed by a national park committee the 
officer must be an officer of the county council by which the committee was established or, if it 
was established by two or more such councils, such one of them as they may agree or as, in 
default of agreement, may be determined by the Secretary of State: Sch. 17, para. 16. 

8 Ibid., Sch. 17, para. 18 (a). 

Ibid., Sch. 17, para. 18 (b). In preparing or reviewing a park plan the board or committee must 

send a copy of the proposed plan or review to the Countryside Commission and to any district 

planning authority whose area is wholly or partly comprised in the park and take into 
consideration any observation of those bodies on it, and must send the Secretary of State a copy 


of any plan published and of the report on any review or amendments published: Sch. 17, para. 
19. 
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(iv) Functions of Local Planning Authorities 


447. Provision of facilities. A local planning authority! whose area consists of 
or includes the whole or any part of a national park? may arrange for the 
provision on land in the park or in the neighbourhood of accommodation, meals 
and refreshments, camping sites and parking places3. In addition, at the request of 
and in accordance with terms laid down by the Countryside Commission“, it may 
provide study centres and other facilities for learning about the history, natural 
features, flora and fauna of the national park and the objects of architectural, 
archaeological or historical interest in it?. It may not provide accommodation, 
meals or refreshments unless it appears to the authority that existing facilities are 
inadequate or unsatisfactory®. A local planning authority may, on being so 
authorised in any particular case by the Secretary of State”, acquire land 
compulsorily for those purposes’, but it is not authorised to do anything which 
would be otherwise actionable on land in which any other person has an interest 
without his consent?. 

Such a local planning authority has power also to carry out such work and do 
such other things as may appear to it necessary or expedient for facilitating the use 
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by the public of any waterway* in the park or within its area for sailing, boating, 
bathing or fishing or other forms of recreation’! when satisfied that existing 
facilities are inadequate or unsatisfactory!?. For this purpose a local planning 
authority may enter into an agreement with any other authority having similar 
powers for this work to be carried out by that other authority’? and, when no 
such agreement is entered into and the Secretary of State considers that these 
powers should be exercised by such other authority, he may, after consultation 
with both authorities, direct that these powers should be exercised by the other 
authority!*. Before exercising these powers, a local planning authority must 
consult with such other authorities having functions relating to the waterway as 
the Secretary of State may direct!5 and, where an authority so consulted raises 
objection to a proposal, the proposal may not be proceeded with unless the 
Secretary of State so directs after giving both authorities an opportunity of being 
heard before a person appointed by him!®. A local planning authority may 
acquire land compulsorily for the purpose of these powers!?; but it is not 
authorised to do anything which would be otherwise actionable on a waterway in 
which any other person has an interest!8, 


1 For the meaning of “local planning authority”, see para. 446, ante. 

2 As to national parks, see paras. 437—440, ante. 

National Parks and Access to the Countryside Act 1949, s. 12 (1), (2); Countryside Act 1968, s. 12 
(1). 

As to the Countryside Commission, see para. 422, ante. 

Countryside Act 1968, s. 12 (1). These functions include the provision of public sanitary 
conveniences and of receptacles for refuse or litter and services for the regular emptying and 
cleansing of such receptacles: s. 12 (2). Expenses incurred by the authority under s. 12 (1) are 
expenses towards which the commission may make contributions under the National Parks and 
Access to the Countryside Act 1949, s. 86 (see para. 444, ante): Countryside Act 1968, s. 12 (1). As 
to grants payable for expenses under this provision, see the National Parks and Access to the 
Countryside Act 1949, s. 97 (1); Countryside Act 1968, s. 12 (1); and para. 456, post. 

6 National Parks and Access to the Countryside Act 1949, s. 12 (1) proviso. 

7 See ibid., s. 103 (1), and para. 465, post. As to the Secretary of State, see para. 422, note 2, ante. 
8 Ibid., s. 12 (4). “Land” includes land covered by water and as respects Scotland includes salmon 

fishings: s. 114 (1). i 
9 Ibid., s. 12 (3). 

o “Waterway” means any lake, river, canal or other waters any of which are suitable, or can 
reasonably be rendered suitable, for sailing, boating, bathing or fishing: ibid., s. 114 (1); 
Countryside Act 1968, s. 49 (1). 

National Parks and Access to the Countryside Act 1949, s. 13 (1); Countryside Act 1968, s. 12 (6). 
If the park is bounded by the sea or other waterway the local planning authority has power to 
carry out any work for these purposes on land which is in or in the neighbourhood of the park, if 
the existing facilities are inadequate or unsatisfactory (s. 12 (3)), and may construct jetties wholly 
or partly in the sea or other waters (s. 12 (4)). Before constructing jetties etc. the authority must 
seek the consent of the appropriate water authority, and if it is withheld Sch. 1 applies: s. 12 (4); 
Water Act 1973, s. 9 (a). Thus the proposals may not be proceeded with unless, on an application 
specifying the proposals and the grounds for withholding consent, the Secretary of State so 
directs (Countryside Act 1968, Sch. 1, paras. 1, 2 (1)) after affording the objecting authority and the 
proposing authority an opportunity of being heard by a person appointed by him for the 
purpose, and after considering his report (Sch. 1, para. 2 (2)). The direction may impose 
conditions or modifications: Sch. 1, para. 2 (1). 

The county planning authority may make byelaws regulating the use of the works and 
facilities and services provided in connection with them: see s. 12 (5); Local Government Act 
1972, s. 184 (2) (b); and para. 451, post. As to this authority, see para. 437, note 22, ante. The 
National Parks and Access to the Countryside Act 1949, s. 106 (see para. 449, post), applies as if 
byelaws made under this provision were made under that Act: Countryside Act 1968, s. 13 (5). 
Section 12 (3), (4), has effect as if it formed part of the National Parks and Access to the 
Countryside Act 1949: s. 13 (1); Countryside Act 1968, s. 12 (6). 
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12 National Parks and Access to the Countryside Act 1949, s. 13 (1) proviso. y 

13 Ibid., s. 13 (2). Section 13 (1), (2), does not authorise an authority, on land in which another 
person has an interest, without his consent to do anything which would otherwise be actionable 
at his suit by virtue of that interest: s. 13 (3). * l } l 

14 Ibid., s. 13 (4). Section 13 (2)-(4) applies to any part of the sea bounding a national park as it 
applies to a waterway: Countryside Act 1968, s. 12 (7). Nothing in the National Parks and Access 
to the Countryside Act 1949, s. 13, authorises the carrying out of any operation in contravention 
of the Coast Protection Act 1949, s. 34 (see WATERS), or the Harbours Act 1964, s. 9 (see PORTS AND 
HARBOURS): Countryside Act 1968, s. 12 (8). 

15 National Parks and Access to the Countryside Act 1949, s. 13 (s). 

16 Ibid., s. 13 (6). e 

17 Ibid., s. 13 (8). The power of compulsory acquisition is exercisable on its being authorised in any 
particular case by the Secretary of State: see s. 103 (1), and para. 465, note 10, post. 

18 Ibid., s. 13 (7). This restriction does not apply to land or water to which the public has access by 
virtue of an access order under Part V (ss. 59-83) (see paras. 470 et seq., post): s. 13 (7) proviso. 


448. Tree planting and treatment of derelict land. A local planning 
authority! has power to plant trees? on land in its area for the purpose of 
preserving or enhancing the natural beauty of the land?. A local authority* may 
carry out such work as appears expedient to enable land in its area which is 
derelict, neglected or unsightly to be brought into use or to improve its 
appearance?. Such trees may be planted and work carried out either on the 
authority's own land or on other land under the provisions of an agreement with 
that authority®. Alternatively, a local authority may acquire land compulsorily for 
this purpose’. 


1 For the meaning of “local planning authority”, see para. 446, ante. In the National Parks and 
Access to the Countryside Act 1949, s. 89, “local planning authority” includes the Greater 
London Council, a London borough council and the Common Council of the City of London: 
London Government Act 1963, s. 60 (6). 

2 “The planting of trees” includes the planting of bushes or planting or sowing of flowers and the 

sowing of grass and the laying of turf: National Parks and Access to the Countryside Act 1949, 

s. 114 (3). For the power to make tree preservation orders, see FORESTRY, vol. 19, para. 39. 

Ibid., s. 89 (1). 

4 “Local authority” means a local planning authority, a county council not being a local planning 

authority, or a district council: ibid., s. 89 (7); Local Authorities (Land) Act 1963, s. 6 (4); Local 

Government Act 1972, ss. 179 (3), 272 (1), Sch. 30. 

National Parks and Access to the Countryside Act 1949, s. 89 (2); Local Authorities (Land) Act 

1963, s. 6 (1). These powers may not be exercised over any part of Epping Forest or Burnham 

Beeches (National Parks and Access to the Countryside Act 1949, s. 112) or over Crown land 

= in para. 440, note 1, ante) without consent, and then subject to modifications (see s. 101 

(7)). 

See ibid., s. 89 (3), (6); Local Authorities (Land) Act 1963, s. 6 (1). However, nothing in the 

National Parks and Access to the Countryside Act 1949, s. 89 (1)~(3), authorises the doing of any 

act in contravention of any enactment: s. 89 (4); Local Authorities (Land) Act 1963, s. 6 (2); 

Countryside Act 1968, ss. 21 (5), 50 (2), Sch. 5. 

National Parks and Access to the Countryside Act 1949, s. 89 (5); Local Authorities (Land) Act 

1963, s. 6 (1). For the circumstances in which a local authority will be authorised compulsorily to 

acquire such land, see the Local Authorities (Land) Act 1963, s. 6 (3), and LOCAL GOVERNMENT, vol. 

28, para. 1232, text and note 11. As to the power of compulsory acquisition, see para. 465, note 7, 

post. 
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449. Byelaws. A local planning authority’ may make byelaws in respect of land? 
in its area belonging to it and comprised in a national park or an area of 
outstanding natural beauty?, or in respect of land or a waterway to which the 
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public is given access*. The byelaws may be for the preservation of order, the 
prevention of damage and securing that visitors behave themselves so as to avoid 
undue interference with the enjoyment of land or waterways by others®. Without 
prejudice to the general power to make byelaws, they may be made: 


(1) prohibiting or restricting the use of the land or waterway generally or in a 
specified manner by specified traffic?; 

(2) prohibiting the deposit of rubbish or leaving of litter”; 

(3) regulating or prohibiting the lighting of fires’; and 

(4)so as to relate to the whole or different parts of the area concerned?. 


They may also be made fixing charges and conditions for the use of parking 
places and prohibiting or restricting persons from plying for hire with vehicles at 
parking places in a national park’, 

A county or district council may enforce byelaws made under these provisions 
as respects its area''. They apply to Crown land if the appropriate authority 
consents!?. 

If a local planning authority is required by the Secretary of State to make 
byelaws and it does not do so within three months, to the satisfaction of the 
Secretary of State, he may himself make such byelaws!3, which then have effect as 
if made by the authority and confirmed by him!!. 


= 


For the meaning of “local planning authority”, see para. 446, ante. In relation to land in an outer 

London borough, references to the local planning authority must be construed as references to 

the London borough council: London Government Act 1963, s. 60 (5). As to London borough 

councils, see LONDON GOVERNMENT, vol. 29, paras. 52 et seq. See also note s, infra. 

2 For the meaning of “land”, see para. 447, note 8, ante. In the National Parks and Access to the 
Countryside Act 1949, ss. 90-92, it includes any path which is a means of access to land to which 
the public is given access by an agreement or order, or in consequence of acquisition, under Part 
V (ss. 59-83) (see paras. 470 et seq., post): Countryside Act 1968, s. 41 (10). “Path” means a public 
path, or a road used as a public path (as defined in the National Parks and Access to the 
Countryside Act 1949, s. 27 (6): see HIGHWAYS, vol. 21, para. 255, note 6, and para. 259, note 7) or 
any other path, not being a highway at the side of a public road, which the public has the right to 
use, Or is permitted to use, as a means of access to land to which the public is given access under 
Part V: Countryside Act 1968, s. 41 (11). 

3 In relation to a national park or an area of outstanding natural beauty, the local planning 
authority must consult with the Countryside Commission: National Parks and Access to the 
Countryside Act 1949, s. 90 (4); Local Government Act 1972, s. 184 (1), (2), Sch. 17, para. 39. As to 
the Countryside Commission, see para. 422, ante. As to national parks and areas of outstanding 
natural beauty, see paras. 437-442, ante. 

4 Le. by an agreement or order, or in consequence of acquisition, under the National Parks and 

Access to the Countryside Act 1949, Part V (ss. $9-83) (see paras. 470 et seq., post): s. 90 (1). For 

the meaning of “waterway”, see para. 447, note 10, ante. 

Ibid., s. 90 (1). These provisions do not apply to an inner London borough or the City of 

London: London Government Act 1963, s. 60 (5). As to the inner London boroughs and the City, 

see LONDON GOVERNMENT, vol. 29, para. 4, note 8, para. 22. The Local Government Act 1972, 

ss. 236-238 (which replace the Local Government Act 1933, ss. 250-252 (repealed)), relating to the 

procedure for making byelaws, authorising the imposition of fines and providing for the proof of 
byelaws in legal proceedings, are applicable to byelaws made under the National Parks and 

Access to the Countryside Act 1949, s. 90: s. 106 (1). The confirming authority is the Secretary of 

State (as to whom see para. 422, note 2, ante): s. 106 (2). As to the provisions of the Local 

Government Act 1972, ss. 236-238, see LOCAL GOVERNMENT, vol. 28, paras. 1333—1338. 

National Parks and Access to the Countryside Act 1949, s. 90 (3) (a). 

Ibid., s. 90 (3) (b). 

Ibid., s. 90 (3) (c). 

Ibid., s. 90 (3) (d). No byelaws may interfere with public rights of way or the functions of 

authorities carrying out statutory duties: Countryside Act 1968, s. 41 (12). 
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to National Parks and Access to the Countryside Act 1949, s. 90 (5). y 
11 Ibid., s. 90 (6); Local Government Act 1972, $. 179 (3). Byelaws made under these provisions do 
not apply to Epping Forest or Burnham Beeches: National Parks and Access to the Countryside 


Act 1949, S$. 112. 

12 Ibid., s. 101 (8); Countryside Act 1968, s. 47 (7). For the meaning of “Crown land” and “the 
appropriate authority”, see para. 440, notes I, 2, ante. 

13 National Parks and Access to the Countryside Act 1949, s. 91 (1). As respects a national park or 
area of outstanding natural beauty, the Secretary of State must consult with the Countryside 


Commission: s. 91 (1) proviso. 
14 Ibid., s. 91 (2). 


450. General powers and duties. A local planning authority! whose area 
consists of or includes the whole or any part of a national park? has power to take 
all such action as appears to it expedient for the purpose of preserving and 
enhancing the natural beauty of the area, or so much of it as is comprised in the 
national park, and for promoting its enjoyment by the public?. This general 
power, which is without prejudice to specific powers conferred on the authority’, 
has effect only for the purpose of removing any limitation imposed by law on the 
capacity of a local planning authority, and does not authorise any act or omission 
on the part of the authority which, apart from the general power, would be 
actionable at the suit of any person on any ground other than such a limitation?. 


1 For the meaning of “local planning authority”, see para. 446, ante. 

2 As to national parks, see paras. 437-440, ante. 

3 National Parks and Access to the Countryside Act 1949, s. 11 (1), applying s. 5 (1) (see para. 437, 
ante). Nothing in the provisions of that Act following s. 11 (1) must be construed as limiting the 
generality ofs. 11 (1), but insofar as those provisions confer specific powers falling within s. 11 (1), 
those powers must be exercised in accordance with those provisions and subject to any 
limitations expressed or implied in them: s. 11 (2). As to the appointment of wardens, see para. 


452, post. 

4 Le. by the provisions following ibid., s. 11 (1) (see e.g. para. 447, ante): s. 11 (4). 

5 Ibid., s. 11 (4). For the limitations on the powers of statutory bodies generally, see CORPORATIONS, 
vol, 9, paras. 1333 et seq. 


(v) Functions of County Planning Authorities 


451. Byelaws for lakes. A county planning authority! whose area consists of or 
includes the whole or any part of a national park? may make byelaws for the 
prohibition or restriction of traffic of any description on any lake in the park3. The 
power is exercisable for the purposes of: 


(1) ensuring the safety of persons resorting to the laket; 

(2) regulating all forms of sport or recreation involving the use of boats or 
vessels? ; 

(3) conserving the amenity and natural beauty of any such lake and the 
surrounding area®; and 

(4) preventing nuisances or damage, particularly from excessive noise’. 


Without prejudice to the generality of those provisions, byelaws may: 


(a) prescribe rules of navigation and impose speed limits®; 
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(b) require the use of silencers on motor engines and prescribe rules as to limits 
on noise or vibration caused by them?; 

(c) prohibit the use of boats or vessels not registered with the authority!0; 

(d)authorise making reasonable charges in respect of such registration!!; and 

(e) make different provisions for different circumstances and in particular 
impose different restrictions in different places and at different times or 
seasons!?, 


Byelaws may not be made so as to extinguish any public right of way over any 
waters, but will apply to persons exercising public rights of way as they do to 
other persons!3, 

A county planning authority may make byelaws regulating the use of works 
carried out by a local planning authority in waters bounding a national park!* and 
of any facilities or services provided in connection with the works, but before 
making such byelaws it must consult the Countryside Commission!5. The 
byelaws must not interfere with the exercise of any functions relating to the 
waters or land to which they apply which are exercisable by any authority under 
any enactment!®. 


1 As to the county planning authority, see para. 437, note 22, ante. 

2 As to national parks, see paras. 437-440, ante.. Where the areas of two or more county planning 

authorities consist of or include part of a national park, the powers conferred by the Countryside 

Act 1968, s. 13, may be exercised by them, or any of them, jointly, or may by agreement between 

them be exercised by one authority in the part of the park in the area of another: s. 13 (11) 

(amended by the Local Government Act 1972, s. 184 (1), (2) (b)). Byelaws made by one authority 

under these provisions may be enforced by any local authority in the area of that other local 

authority: Countryside Act 1968, s. 13 (12) (as so amended). For the meaning of “local authority”, 
see para. 443, note 4, ante. 

Ibid., s. 13 (1) (as amended: see note 2, supra). “Lake” includes any expanse of water other than a 

river or canal (s. 13 (13)), but these provisions do not apply to any lake owned or managed by a 

river authority or any statutory undertakers (s. 13 (7)). “Statutory undertakers” means persons 

authorised by any enactment to carry on any railway, light railway, tramway, road transport, 
water transport, canal, inland navigation, dock, harbour, pier or lighthouse undertaking or any 
undertaking for the supply of electricity, gas, hydraulic power or water, and “‘statutory 

undertaking” must be construed accordingly: Town and Country Planning Act 1971, s. 290 (1), 

applied by the National Parks and Access to the Countryside Act 1949, s. 114 (1); Countryside Act 

1968, S. 49 (1). 

In acting under s. 13, the authority must have regard to the provisions of the National Parks 
and Access to the Countryside Act 1949, ss. 1, $ (see paras. 422, 437, ante), and must consult the 
Countryside Commission (see para. 422, ante) before making byelaws: Countryside Act 1968, 
s. 13 (4) (as so amended). 

Ibid., s. 13 (2) (a). 

Ibid., s. 13 (2) (b). “Boat” includes any hover vehicle or craft designed to be supported on a 

cushion of air, used on or over the water: s. 49 (2). 

6 Ibid., s. 13 (2) (c). As to the meaning of “conservation of natural beauty”, see para. 445, note 3, 
ante. 

7 Ibid., s. 13 (2) (d). As to the enforcement of these byelaws by wardens, see para. 452, note 10, post. 

8 Ibid., s. 13 (3) (a). 

9 Ibid., s. 13 (3) (b). 

10 Ibid., s. 13 (3) (c). 

11 Ibid., s. 13 (3) (d). 

12 Ibid., s. 13 (3) (e). 

13 Ibid., s. 13 (5), which is expressed to apply except as otherwise expressly provided. Byelaws are of 
no effect if and so far as inconsistent with rules under the Merchant Shipping Act 1894 applying to 
such waters as these byelaws apply to: Countryside Act 1968, s. 13 (6) (a). They must not interfere 
with any functions relating to the water or land to which the byelaws apply which are exercisable 
by any authority under any enactment: s. 13 (6) (b). The provisions of the National Parks and 
Access to the Countryside Act 1949, s. 106 (see para. 449, ante), have effect as if byelaws made 
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under these provisions were made under that Act: Countryside Act 1968, s. 13 (8). 
14 Le. under ibid., s. 12 (3) (see para. 447, ante): s. 12 (5) (amended by the Local Government Act 
1972, s. 184 (1), (2) (b)). For the meaning of “local planning authority”, see para. 446, ante. | 
15 Countryside Act 1968, s. 12 (5) (as amended: see note 14, supra). As to the Countryside 


Commission, see para. 422, ante. l 
16 Ibid., s. 12 (5) proviso. The National Parks and Access to the Countryside Act 1949, s. 106, has 


effect as if byelaws under this provision were byelaws under that Act: Countryside Act 1968, 
s. 12 (5) (as amended: see note 14, supra). 


(vi) Functions of Local Authorities 


452. Wardens. A local authority! may appoint such number of persons as may 
appear to it to be necessary or expedient to act as wardens as respects any land or 
waterway? in relation to which byelaws made by the authority are in force? or in 
relation to which the authority has power to make such byelaws*. The purposes 
for which wardens may be appointed are: 


(1) to secure compliance with any byelaws, with provisions relating to litter 
and requirements imposed by provisions relating to commons and waste 
land®; 

(2) to advise and assist the public’; and 

(3) to perform such duties in relation to the land or waters as the authority may 
determine?. 


For the purpose of exercising any functions conferred on him under these 
provisions, a warden may enter upon any land or go on any waterway comprised 
in an access agreement or order”. Subject to that, these provisions do not authorise 
a warden to do anything which apart from these provisions would be actionable 
at the suit of a person other than the authority who has an interest in the land or 
waterway by virtue of that interest!°. 

For those purposes a warden may also enter upon land or go on any waterway 
as respects which local authority byelaws are in force!! even if the land or 
waterway does not belong to the local authority’. 

A county or district planning authority!? whose area consists of or includes the 
whole or part of a national park!* may appoint wardens as respects certain 
common land within the park!$ whether or not it is within the authority’s area!®. 
If practicable the person entitled to the soil of the land must first be consulted!’. 


1 For the meaning of “local authority”, see para. 443, note 4, ante. 

2 For the meaning of “land”, see para. 447, note 8, ante, and for the meaning of “waterway”, see 
para. 447, note I0, ante. 

3 l.e. under the National Parks and Access to the Countryside Act 1949, s. 90 (see para. 449, ante): 
s. 92 (1). The power for local authorities to make byelaws was provided by s. 90 (2), which was 
repealed by the Local Government Act 1972, ss. 184, 272 (1), Sch. 17, para. 39. Local authorities 
may make byelaws under the Countryside Act 1968, s. 41: see para. 449, ante. 

4 National Parks and Access to the Countryside Act 1949, s. 92 (1). 

5 Le. the Litter Act 1958 (see para. 506, post): Countryside Act 1968, s. 42 (4) (a). 

6 Le. the Law of Property Act 1925, s. 193; Local Government Act 1972, ss. 189 (4), 272 (1), Sch. 30 
(see COMMONS, vol 6, paras. 669-671): Countryside Act 1968, s. 42 (4) (a). 

7 Ibid., s. 42 (4) (b). 

8 Ibid., s. 42 (4) (c). 

9 Le. an agreement or order in force under the National Parks and Access to the Countryside Act 
1949, Part V (ss. 59-83) (see paras. 470 et seq., post): s. 92 (3). This provision does not confer any 
power of entry on land which is excepted land for the purposes of Part V: s. 92 (3) proviso. 
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Ibid., s. 92 (4). Section 92 (1), (4), has effect as if the power of making byelaws conferred by the 
Countryside Act 1968, s. 13 (see para. 451, ante), was contained in the National Parks and Access 
to the Countryside Act 1949, s. 90 (see para. 449, ante): Countryside Act 1968, s. 13 (9). For the 
purpose of securing compliance with byelaws made under s. 13, a warden appointed under the 
National Parks and Access to the Countryside Act 1949, s. 92, may enter upon or go on any 
water, whether or not within the area where the byelaws are in force: Countryside Act 1968, s. 13 
(10). 

I.e. under the Countryside Act 1968, s. 41 (see para. 534, post): s. 41 (9). 

Ibid., s. 41 (9). 

As to the meaning of “county planning authority”, see para. 437, note 22, ante. For the meaning 
of “district planning authority” see para. 446, note 4, ante. 

As to national parks, see paras. 437-440, ante. 

Le. land to which the Law of Property Act 1925, s. 193 (see note 6, supra), applies: Countryside 
Act 1968, s. 42 (1). 

Ibid., s. 42 (1); Local Government Act 1972, s. 184 (4). 

Countryside Act 1968, s. 42 (2). These provisions must be construed as one with the National 
Parks and Access to the Countryside Act 1949, s. 92, and are subject to s. 92 (4): Countryside Act 
1968, s. 42 (3). 


453. Restriction of traffic. A county council! may make traffic regulation 
orders? as respects roads? in, or forming part of, or adjacent to or contiguous with 


(1) a national park, 

(2) an area of outstanding natural beauty?, 

(3) a country park, 

(4) an area in which the Countryside Commission is conducting a project or 
scheme”, 

(s) a long distance route®, 

(6) a nature reserve or an area of special scientific interest?, or 

(7) land held inalienably by the National Trust!0, 


for the purpose of conserving or enhancing the natural beauty of the area, 
or affording better opportunities for the public to enjoy the amenities of the area 
or recreation or the study of nature in the area!?. 
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See the Road Traffic Regulation Act 1967, s. 1 (2) (a); Local Government Act 1972, s. 186 (1), Sch. 
19, para. 7, applied by the Countryside Act 1968, s. 32 (2). 

As to traffic regulation orders, see the Road Traffic Regulation Act 1967, s. 1 (3)—(9); Transport 
Act 1968, ss. 126 (2)}—(5), 130 (6) (a), (b), 165, Sch. 14, Part I, Part VI, Sch. 18, Part II; Heavy 
Commercial Vehicles (Controls and Regulations) Act 1973, s. 1 (1), (2); Road Traffic Act 1974, 
ss. 21 (1), 24 (2), Sch. 5, Sch. 6, para. 4; and ROAD TRAFFIC. 

Le. not being trunk roads: see the Road Traffic Regulation Act 1967, s. 1 (2) (a). “Road” means 
any highway and any other road to which the public has access and includes bridges over which a 
road passes: s. 104 (1); Countryside Act 1968, s. 32 (10). 

Ibid., s. 32 (1) (a). As to national parks, see paras. 437-440, ante. 

Ibid., s. 32 (1) (b). As to areas of outstanding natural beauty, see paras. 441, 442, ante. 

Le. a country park provided under ibid., s. 7 (1) (see para. 534, post), which in the opinion of the 
Secretary of State serves the purposes set out in s. 6 (1) when the considerations in s. 6 (1) (a), (b), 
are taken into account (see para. 534, post), and any park or pleasure ground in the Lee Valley 
Regional Park which in the opinion of the Secretary of State serves that purpose: s. 32 (1) (c). As 
to the Secretary of State, see para. 422, note 2, ante. 

Le. under ibid., s. 4 (see para. 445, ante): s. 32 (1) (d). As to the commission, see para. 422, ante. 
Ibid., s. 32 (1) (e). As to long distance routes, see HIGHWAYS, vol. 21, paras. 324 et seq. 

Le. subject to an agreement under ibid., s. 15 (see para. 467, post): s. 32 (1) (f). For the meaning of 
“nature reserve”, see para. 462, post. 

Ibid., s. 32 (1) (g). See para. 410, ante. 

Ibid., s. 32 (1), (2), applying the Road Traffic Regulation Act 1967, s. 1 (1); Transport Act 1968, 


Paras. 453-455 Vol. 34: Open Spaces and Historic Buildings 200 
OOS a ee 


s. 126 (1), Sch. 14, Part VI. The Secretary of State may also make such orders, but only after 
receiving submissions from the Countryside Commission as to the desirability of doing so and 
after consultation with the local authority: Countryside Act 1968, s. 32 (3), (4). As to traffic 
regulation orders in relation to Crown roads, see s. 32 (s)-(10). 


454. Powers of local authorities to act in place of local planning 
authorities. As respects a national park! the general provisions authorising local 
authorities? to arrange for the discharge of any of their functions by committees 
or other local authorities3 have effect in relation to functions to which certain 
provisions of the Local Government Act 19724 apply and to any additional 
countryside functions?. However, as respects a national park or land in a national 
park a local planning authority® may not make arrangements for delegation to 
any other local authority without consulting the Countryside Commission’. 
Neither may a county council delegate in any other way functions required to be 
discharged by a national park committee®. 


1 As to national parks, see paras. 437-440, ante, 

2 For the meaning of “local authority””, see LOCAL GOVERNMENT, vol. 28, para. 1143, note I. 

Le. the Local Government Act 1972, s. 101 (see LOCAL GOVERNMENT, vol. 28, paras. 1142 et seq.): 

s. 184 (6), Sch. 17, para. 13. 

Le. ibid., Sch. 17, Part I (paras. 1-21) (see para. 446, ante): Sch. 17, para. 13. 

Ibid., Sch. 17, para. 13. 

For the meaning of “local planning authority”, see para. 446, ante. 

Local Government Act 1972, Sch. 17, para. 13 (a). As to the Countryside Commission, see para. 

422, ante. 

8 Le. under ibid., Sch. 17, para. $ (see para. 446, ante): Sch. 17, para. 13 (b). Section 101 (4) does not 
apply to arrangements made under Sch. 17, para. $: Sch. 17, para. 13 (c). 
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455. Appropriation and disposal of land. If a local authority? has acquired 
land? under the National Parks and Access to the Countryside Act 1949, or 
appropriated land for purposes for which land can be acquired under that Act, and 
the land was acquired or appropriated for a purpose involving its disposal or for a 
purpose which, in the authority’s opinion, can best be achieved by its disposal, 
then the authority may? dispose* of the land to such person and in such manner 
and subject to such conditions as may appear to it to be expedient in order to 
secure that it will be best dealt with having regard to the purpose for which it was 
acquired’. Where any land so acquired or appropriated is no longer required by 
the authority for the purpose for which it is held, the authority may dispose of it 
to such person and in such manner and subject to such conditions as appear to the 
authority expedient, having regard to its situation, in order to secure its best use®, 
or the authority may appropriate the land for any other purpose for which it is 
authorised to acquire land”. 

Capital money received by a local authority as the result of a disposal of land 
under these powers must be applied in such manner as the Secretary of State may 
approve towards the discharge of any debt of the local authority or for any 
purpose for which capital money may be properly applied’. 

These express powers of disposal and appropriation take effect to the exclusion 
of the general powers conferred upon local authorities for these purposes?. 
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1 For the meaning of “local authority”, see para. 443, note 4, ante. 

2 For the meaning of “land”, see para. 447, note 8, ante. 

3 The consent of the Minister of Housing and Local Government (now the Secretary of State: see 
para. 422, note 2, ante) was required to any appropriation or disposal of land by a local authority 
under the National Parks and Access to the Countryside Act 1949, s. 104: see s. 104 (5). The 
exercise of powers of appropriation or disposal conferred on local authorities by any enactment, 
with certain exceptions, is now subject to certain provisions of the Town and Country Planning 
Act 1959, principally ss. 23, 26. The effect of those provisions is, generally speaking, to free the 
exercise of those powers from the requirement of the consent of a minister and from the 
imposition of any conditions imposed by the minister on the giving of the consent, except that 
where the land consists or forms part of an open space (not being a common, which land is 
excluded from the application of the provisions, or a fuel or field garden allotment), or has been 
acquired in the exercise of compulsory powers and not subsequently appropriated for a purpose 
other than that for which it was acquired, or is held for planning purposes under the Town and 
Country Planning Act 1971, s. 123, ministerial consent will still be required to the appropriation 
or disposal: see the Town and Country Planning Act 1959, ss. 23 (1)—(4), 26 (1)-(6); Town and 
Country Planning Act 1962, s. 222, Sch. 12; Town and Country Planning Act 1968, ss. 39 (2), 108, 
Sch. 11; Town and Country Planning Act 1971, s. 291, Sch. 23. For the meaning of “acquisition” 
in the exercise of compulsory powers in this context, see the Town and Country Planning Act 
1959, s. 30 (5), and TOWN AND COUNTRY PLANNING. However, an authority must not sell, let or 
exchange land, without the consent of the Secretary of State, where formerly such consent was 
required, for a price, consideration or rent less than the best reasonably obtainable: s. 26 (4). 
Protection is aftorded to persons deriving title under transactions requiring consent by s. 29: 
Local Government Act 1972, s. 128 (3). The giving of consent by the minister to sales under the 
National Parks and Access to the Countryside Act 1949, s. 104, of a freehold interest or a leasehold 
interest for more than ninety-nine years originally required that he should be satisfied that there 
were exceptional circumstances which rendered the transaction expedient: s. 104 (6). See also the 
Ministry of Housing and Local Government circular 70/54 (general consent of the minister to 
disposals of land by local authorities under this power effected by means of leases not exceeding 
seven years and subject to the conditions mentioned in the circular). 

4 “A disposal of land” means a disposal in any manner, otherwise than by appropriation, whether 

by sale, exchange or lease, by the creation of any easement, right or privilege or in any manner, 

except by way of gift, mortgage or charge: National Parks and Access to the Countryside Act 

1949, $. 104 (9). 

Ibid., s. 104 (1), (2) (a). The provisions of s. 104 apply to the provisions of the Countryside Act 

1968 : s. 46 (1). 

6 National Parks and Access to the Countryside Act 1949, s. 104 (1), (2) (b). 

7 Ibid., s. 104 (3). As to consent to appropriation, see note 3, supra. The Local Government Act 

1972, $. 122 (4) (which relates to the operation of the Lands Clauses Consolidation Act 1845, s. 68, 

and to adjustments in accounts), applies to appropriations under the National Parks and Access to 

the Countryside Act 1949, s. 104 (3): s. 104 (4); London Government Act 1963, s. 93 (1), Sch. 18; 

Local Government Act 1972, s. 272 (2); and see LOCAL GOVERNMENT, vol. 28, para. 1221. 

National Parks and Access to the Countryside Act 1949, s. 104 (11); London Government Act 

1963, Sch. 18; applying the Local Government Act 1972, s. 153 (see LOCAL GOVERNMENT, vol. 28, 

para. 1238), which replaces the Local Government Act 1933, s. 166. 

9 National Parks and Access to the Countryside Act 1949, s. 104 (10); London Government Act 
1963, Sch. 18; which excludes the Local Government Act 1972, ss. 122, 123, which replace the 
Local Government Act 1933, ss. 163 (1), 164, 165. See LOCAL GOVERNMENT, vol. 28, paras. 1221, 
1222. 
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(vii) Finance 


456. Supplementary grants for national parks and areas of outstanding 
natural beauty. For each year the Secretary of State! may make supplementary 
grants to county councils whose areas include the whole or any part of a national 
park in respect of their estimated expenditure in connection with national parks?. 
The aggregate amount of such grants for any year is such as may be prescribed?, 
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and the proportion of such amount payable for any year to a county council must 
be determined by reference to so much of the council’s expenditure with respect 
to national parks as the Secretary of State, after consultation with the Countryside 
Commission, may determine to be appropriate to be taken into account’. 
Payments of grants must be made at such times as the Secretary of State may with 
Treasury consent determine”. 

Similarly, the Secretary of State may, with Treasury consent, make Exchequer 
grants to local authorities in respect of expenditure incurred by them in the 
exercise of their powers as respects derelict land, but for no other purpose?. 
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As to the Secretary of State, see para. 422, note 2, ante. 

See the Local Government Act 1974, s. 7 (1), (3). As to national parks, see paras. 437-440, ante. 
Le. by a rate support grant order (as to which see ibid., s. 3 (1), and LOCAL GOVERNMENT, vol. 28, 
para. 1271): ss. 7 (2), 10 (2). 

Ibid., s. 7 (3). As to the Countryside Commission, see para. 422, ante. 

Ibid., s. 7 (4). 

Le. grants under the provisions of the National Parks and Access to the Countryside Act 1949, 
s. 89 (2): see s. 97 (1); Countryside Act 1968, s. 36 (8); Local Government Act 1974, ss. 42 (I), (2), 
Sch. 7, para. 1, Sch. 8; and see s. 8 (5), Sch. 1, para. 10 (which restricts the making of grants under 
the National Parks and Access to the Countryside Act 1949, s. 97 (1), to the making of grants only 
in respect of derelict land). Further as to these grants, see the Countryside Act 1968, s. 36; Local 
Government Act 1974, Sch. 8. 
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457. Grants for reclamation of derelict land. With Treasury consent, the 
Secretary of State! may pay to local authorities?, for each year, grants? in respect 
of expenditure incurred by those authorities in or in connection with the 
acquisition at any time of land approved by the Secretary of State or in connection 
with the carrying out* of works approved by him for the reclamation or 
improvement of any such land?. The land must be derelict, neglected or unsightly 
land requiring reclamation or improvement® or land required for purposes 
connected with the reclamation or improvement of any such land”. 

Grants may be made either as periodical grants in respect of the costs from time 
to time incurred or treated as incurred by a local authority in respect of the 
borrowing of money to defray expenditure’, or as capital grants in respect of such 
expenditure or in substitution for periodical grants?. The amount of the grant 
which may be paid in respect of any land must not exceed one-half of the 
expenditure incurred in acquiring the land and in carrying out any works for its 
reclamation or improvement!®, reduced"! by the value of the land after carrying 
out those works, or one-half of the costs incurred or treated as incurred on 
account of that expenditure as so reduced!?. 


1 The functions originally conferred on the Minister of Housing and Local Government (and in 
relation to Wales and Monmouthshire the Secretary of State) by the Local Government Act 1966 
are now functions of the Secretary of State: see the Local Government Act 1966, ss. 9 (4), 41 (1); 
Secretary of State for the Environment Order 1970, S.I. 1970 No. 1681. 

2 “Local authority” means a local authority within the meaning of the Town and Country 
Planning Act 1971 (see s. 290 (1), and para. 443, note 4, ante): Local Government Act 1966, s. 9 (4); 
Town and Country Planning Act 1971, s. 291, Sch. 23. 

3 Grants are of such amounts and payable at such times and subject to such conditions as the 
Secretary of State may from time to time determine, either generally or in the case of any 
particular authority: Local Government Act 1966, s. 9 (1). 

4 Le. on or after 1st April 1967: ibid., s. 9 (1). 
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Ibid., s. 9 (1). 

Ibid., s. 9 (1) (a). 

Ibid., s.9 (1) (b). 

Le. expenditure qualifying for grants: ibid., s. 9 (2). 

Ibid., s. 9 (2). 

Le. as approved by the Secretary of State for these purposes: ibid., s. 9 (3). 
Le. unless the Secretary of State otherwise determines: ibid., s. 9 (3). 

12 Ibid., s. 9 (3). 
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458. Expenses. The expenses of the Secretary of State! under the National Parks 
and Access to the Countryside Act 1949 and the Countryside Act 1968, any sums 
required for the payment of grants under the Countryside Act 19682 or the Local 
Government Acts 19667 and 19744 and any increase attributable to the provisions of 
those Acts in the sums payable out of money provided by Parliament under any 
other Act, must be defrayed out of money provided by Parliament’. 


As to the Secretary of State, see para. 422, note 2, ante. 

As to grants under the Countryside Act 1968, see para. 456, note 6, ante. 

As to grants under the Local Government Act 1966, see para. 457, ante. 

As to grants under the Local Government Act 1974, see para. 456, ante. 

National Parks and Access to the Countryside Act 1949, s. 100; Science and Technology Act 1965, 
s. 6 (3), Sch. 4; Transfer of Functions (Ministry of Food) Order 1955, S.I. 1955 No. 554; 
Local Government Act 1966, s. 42; Countryside Act 1968, s. 48 (1); Local Government Act 1974, 
s. 41. There must be paid into the Exchequer any sums required to be so paid in consequence of 
any of the provisions of the Countryside Act 1968: s. 48 (2). 
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459. Contributions by local authorities. A local authority! may defray, or 
contribute towards, the expenditure incurred for the purposes of the National 
Parks and Access to the Countryside Act 1949 by any other local authority?. 
Where the Secretary of State? has directed that the power of a local planning 
authority of doing work for the improvement ofa waterway should be exercised 
by some other authority?*, this power to make contributions applies to that other 
authority as if it were a local authority and, if the direction so provides, it is the 
duty of the local planning authority to defray, or contribute towards, the expenses 
of that other authority to the extent specified”. 


1 “Local authority” means a local planning authority, the council of a county not being a local 
planning authority or a district council, and includes the Greater London Council, a London 
borough council and the Common Council of the City of London: National Parks and Access to 
the Countryside Act 1949, s. 99 (2); London Government Act 1963, s. 60 (6); Local Government 
Act 1972, s. 272 (1), Sch. 30. For the meaning of “local planning authority”, see para. 446, ante. 

2 National Parks and Access to the Countryside Act 1949, s. 99 (1). 

3 As to the Secretary of State, see para. 422, note 2, ante. 

4 Le. under the National Parks and Access to the Countryside Act 1949, s. 13 (4) (see para. 447, 
ante): s. 99 (3). For the meaning of “waterway”, see para. 447, note 10, ante. The functions of a 
local planning authority under s. 13 are now exercisable by the county planning authority : see 
para. 446, ante. 

s Ibid., s. 99 (3). As to contributions towards the expenses of a water authority, see para. 464, post. 
As to nature reserves, see paras. 462 et seq., post. 
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(viii) Functions of the Secretary of State; Regulations and Orders 


460. Specific powers and duties of the Secretary of State. The Secretary of 
State! has the following powers and duties in relation to the countryside, national 
parks and areas of outstanding natural beauty: 


(1) appointing members of the Countryside Commission and, with Treasury 
consent, determining their remuneration? ; 
(2) giving directions of a general character to the commission in relation to the 
exercise of its functions? ; 
(3) receiving the commission’s annual report and laying it before Parliament‘; 
(4) giving directions as to the order and time of designating areas as national 
parks? ; 
(5) confirming and varying orders designating areas as national parks®; 
(6)approving proposals for experimental projects or schemes designed to 
facilitate the enjoyment of the countryside’ ; 
(7) appointing a proportion of the members of joint planning boards, special 
planning boards or national park committees? ; 
(8) giving directions as to the exercise by another authority of the powers of 
county planning authorities of improving waterways? ; 
(9) acquiring land in a national park with Treasury consent!°; 
(10) confirming or varying orders designating areas of outstanding natural 
beauty; 
(11) making supplementary and Exchequer grants to local authorities!2; 
(12) authorising the compulsory acquisition of land!?; 
(13) consenting to or requiring the disposal or appropriation of land by a local 
authority!**; and 
(14) authorising persons to enter land for the purpose of surveying it before 
acquisition or the making of an access order!5. 


As to the Secretary of State, see para. 422, note 2, ante. 

See the National Parks and Access to the Countryside Act 1949, s. 2 (2), (3), and para. 422, ante. 
See ibid., s. 3 (1), and para. 422, ante. 

See ibid., s. 4 (1), (4), and para. 422, ante. 

See ibid., s. 6 (2), and para. 422, ante. 

See ibid., s. 7 (3), (4), Sch. 1, and para. 437, ante. 

See the Countryside Act 1968, s. 4 (1), and para. 445, ante. 

See para. 446, note 6, ante. 

See para. 447, ante. 

See the National Parks and Access to the Countryside Act 1949, s. 14, and para. 438, ante. 
11 See ibid., s. 87 (3)—(7), and para. 441, ante. 

12 See para. 456, ante. 

13 See para. 465, post. 

14 See para. 455, note 3, ante. 

15 See para. 466, post. 
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461. Regulations and orders. Any power conferred by the National Parks and 
Access to the Countryside Act 1949 to make regulations is exercisable by statutory 
instrument’. Such regulations are subject to annulment by resolution of either 
House of Parliament?. 

Any order under certain provisions of that Act? may be varied or revoked by a 
subsequent order made in the same manner and subject to the same provisions’. 
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National Parks and Access to the Countryside Act 1949, s. 110 (1). For the meaning of “statutory 

instrument”, see the Statutory Instruments Act 1946, s. 1, and STATUTES. 

National Parks and Access to the Countryside Act 1949, s. 110 (3). For the provisions applicable to 

regulations subject to annulment by either House of Parliament, see the Statutory Instruments 

Act 1946, ss. $ (1), 7, and PARLIAMENT, para. 1436, post. 

3 Le. under the National Parks and Access to the Countryside Act 1949, Part IV (ss. 27-58) (relating 
to public rights of way, as to which see HIGHWAYS, vol. 21, paras. 255 et seq.), Part V (ss. 59-83) 
(relating to access to open country: see paras. 470 et seq., post) and Part VI (ss. 84—115) (containing 
general financial and supplementary provisions): s. 110 (2). 

4 Ibid., s. 110 (2). The variation of access orders is limited: see s. 110 (2) proviso, and para. 476, post. 


N 


(3) NATURE CONSERVATION 


(i) Establishment of Nature Reserves 


462. Meaning of ‘‘nature reserve”. “Nature reserve” means land! managed 
for the purpose of (1) providing, under suitable conditions and control, special 
opportunities for the study of and research into matters relating to the fauna and 
flora of Great Britain and the physical conditions in which they live, and for the 
study of geological and physiographical features of special interest in the area? ; or 
(2) preserving flora, fauna or geological or physiographical features of special 
interest in the area?; or for both these purposes‘. 


1 For the meaning of “land”, see para. 447, note 8, ante. 

2 National Parks and Access to the Countryside Act 1949, s. 15 (a). 
3 Ibid., s. 15 (b). 

4 Ibid., s. 15. 


463. Establishment by the Nature Conservancy Council. The Nature 
Conservancy Council! may enter into an agreement? with the owner, lessee or 
occupier of any land? for the purpose of securing that the land should be managed 
as a nature reserve where it appears to the council that it is expedient in the 
national interest that the land should be so managed‘. This power is in addition to 
the council’s power to acquire land by compulsory acquisition”. 


1 The functions of the Nature Conservancy under the National Parks and Access to the 
Countryside Act 1949 were transferred to the Natural Environment Research Council by the 
Science and Technology Act 1965, s. 3 (3), and were then transferred to the Nature 
Conservancy Council by the Nature Conservancy Council Act 1973, s. 1 (1) (b), Sch. 1, para. 1. 
As to the functions of the council generally, see para. 423, ante. 

2 As to the contents and effect of such agreements, see para. 468, post. 

For the meaning of “land”, see para. 447, note 8, ante. 

National Parks and Access to the Countryside Act 1949, s. 16 (1); Science and Technology Act 

1965, s. 3 (3); Nature Conservancy Council Act 1973, s. 1 (1) (b), Sch. 1, para. 1. The appropriate 

authority (defined in para. 440, note 2, ante) may enter into such an agreement in respect of 

Crown land: see the National Parks and Access to the Countryside Act 1949, s. tor (4). A 

declaration by the Nature Conservancy Council that any land is the subject of such an agreement 

or has been acquired and is being held by the council is prima facie evidence of that fact (s. 19 (1)), 

and a declaration that any land which is subject to such an agreement or is held by the council is 

being managed as a nature reserve is conclusive of the matters declared (s. 19 (2)). Where such a ' 
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declaration has been made and the agreement ceases to be in force or land held by the council 

ceases to be used as a nature reserve, the council must make a declaration to that effect, and such a 

declaration is conclusive of the matters declared: s. 19 (3). Notice of these declarations must be 

published in such manner as appears to the Nature Conservancy Council best suited for informing 

the persons concerned (s. 19 (4)), and a document certified by the council to be a true copy of any 

such declaration is receivable in evidence and prima facie is deemed to be such a copy (s. 19 (5)). 
5 Le. under ibid., s. 17: see para. 465, post. 


464. Establishment, by local authorities. The council of a county or district 
has power to establish nature reserves on any land in its area which is not already 
held by or managed by the Nature Conservancy Council! . 

A local authority? establishing a nature reserve has the same powers of entering 
into agreements, acquiring land and all the other powers that are conferred upon 
the Nature Conservancy Council? in respect of a nature reserve, but in such a case 
the requirement that it must appear expedient in the national interest that the land 
should be managed as a nature reservet includes the interests of the locality>. In 
exercising its functions in this connection the local authority must act in 
consultation with the Nature Conservancy Council®. 

A local authority which is managing any land as a nature reserve may enter into 
an agreement with any drainage authority’ providing for the drainage authority 
to do any work on the land which the local authority has power to do, on such 
terms as may be specified in the agreement®. The county council or district 
council may defray, or contribute towards, any expenditure incurred by a water 
authority or other drainage authority for the benefit of a nature reserve managed 
by or under an agreement with the council, or in consequence of anything done in 
the management of such a reserve?, 

Apart from these powers, in the exercise of their functions relating to land 
under any enactment, every public body*%, minister and government department 
must have regard to the desirability of conserving the natural beauty and amenity 
of the countryside". 


Leal 


National Parks and Access to the Countryside Act 1949, s. 21 (1); Local Government Act 1972, 

ss. I (10), 184 (7), Sch. 17, para. 34. As to the transfer of functions to the Nature Conservancy 

Council, see para. 463, note I, ante. For the meaning of “nature reserve”, see para. 462, ante. For 

the meaning of “land”, see para. 447, note 8, ante. 

“Local authority” includes a district council: ibid., Sch. 17, para. 34. 

Le. under the National Parks and Access to the Countryside Act 1949, ss. 16-20 (see paras. 463, 

ante, and paras. 465, 468, 469, post): s. 21 (4). 

See para. 463, ante. 

National Parks and Access to the Countryside Act 1949, s. 21 (4). 

Ibid., s. 21 (6). 

“Drainage authority” means a water authority or internal drainage board: ibid., s. 114 (1); Land 

Drainage Act 1976, ss. 17 (7), 116, 117 (3), Sch. 6, para. 9, Sch. 8; see further WATERS. 

8 National Parks and Access to the Countryside Act 1949, s. 21 (5). Where the Nature Conservancy 
Council or a local authority enters into an agreement with a drainage authority for the doing of 
any work on a nature reserve, no limitation imposed by the law on the capacity of a drainage 
authority by virtue of its constitution operates to prevent the drainage authority from carrying 
out its work: s. 22; Local Government Act 1977, Sch. 17, para. 34. 

9 National Parks and Access to the Countryside Act 1949, s. 99 (6); Local Government Act 1972, 
Sch. 17, para. 34, Sch. 30; Water Act 1973, s. 9. 

10 “Public body” includes any local authority or statutory undertaker, and any trustees, 
commissioners, board or other persons who, as a public body and not for their own profit, act 
under any enactment for the improvement of any place or the production or supply of any 
commodity or service: Countryside Act 1968, s. 49 (1). 

11 Ibid., s. 11. 
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(ii) Functions of the Nature Conservancy Council 


465. Powers of compulsory acquisition. If the Nature Conservancy Council! 
is satisfied that it is expedient in the national interest that any land? should be 
managed as a nature reserve? and that the council cannot conclude an agreement? 
with the owner, lessee or occupier of the land containing such terms as in its 
opinion are required for securing that it would be satisfactorily managed for that 
purpose, the council may acquire the land compulsorily®. 

The council may also acquire an interest in land compulsorily when it has 
entered into an agreement with the owner, lessee or occupier of an interest in the 
land for its management as a nature reserve and there has been a breach of the 
agreement which prevents or impairs its satisfactory management as such’. If the 
breach is capable of remedy, the Nature Conservancy Council cannot acquire the 
interest in the land until a reasonable time after giving notice requiring it to be 
remedied®. Any dispute as to whether there has been such a breach must be 
determined by an arbitrator appointed by the Lord Chancellor’. 

Any power conferred by the National Parks and Access to the Countryside Act 
1949 on the Nature Conservancy Council or a local authority to acquire land 
compulsorily may be exercisable in any particular case on its being authorised so 
to do by the Secretary of State!0. 


1 As to the transfer of functions to the Nature Conservancy Council, see para. 463, note 1, ante. 

2 For the meaning of “land”, see para. 447, note 8, ante. 

3 For the meaning of “nature reserve”, see para. 462, ante. 

4 Le. under the National Parks and Access to the Countryside Act 1949, s. 16 (see para. 463, ante): 
5, Wy). 

§ “Owner” in relation to any land means any person being either entitled to the fee simple or being 
a mortgagee in possession of the land: ibid., s. 114 (1). 

6 Ibid., s. 17 (1). 

7 Ibid., s. 18 (1). An interest in Crown land, other than one held by or on behalf of the Crown, may 
be acquired under these powers, but only with the consent of the appropriate authority: see s. 101 
(5). For the meaning of “the appropriate authority”, see para. 440, note 2, ante. 

8 Ibid., s. 18 (2). 

9 Ibid., s. 18 (3). The Arbitration Act 1950 (see ARBITRATION, vol. 2, paras. 501 et seq.) applies to such 
an arbitration : National Parks and Access to the Countryside Act 1949, s. 18 (4) ; Arbitration Act 1950, 
s. 44 (3). 

o National Parks and Access to the Countryside Act 1949, s. 103 (1); Nature Conservancy Council 
Act 1973, s. 1 (1) (b), Sch. 1, para. 2 (1). Where land is to be acquired compulsorily by the Nature 
Conservancy Council or a local authority or the Countryside Commission under any of the 
powers conferred by the National Parks and Access to the Countryside Act 1949 or the 
Countryside Act 1968, the Acquisition of Land (Authorisation Procedure) Act 1946 (except s. 2) 
applies as if the Act of 1949 or 1968 had been in force immediately before the Act of 1946 and as if 
in the National Parks and Access to the Countryside Act 1949, s. 1 (a), Sch. 1, Part I, Sch. 2, 
references to a local authority included references to the Nature Conservancy Council and the 
Countryside Commission: s. 103 (2); Countryside Act 1968, s. 46 (1), (2). Similarly, where the 
acquisition under the Act of 1949 or 1968 is to be made by the Secretary of State, the Act of 1946 
applies as if the Act of 1949 or 1968 had been in force immediately before the commencement of 
the Act of 1946 and as if the Acquisition of Land (Authorisation Procedure) Act 1946, s. 1 (1) (b), 
included a reference to a compulsory purchase by the Secretary of State: see the National Parks 
and Access to the Countryside Act 1949, s. 103 (4). As to the Secretary of State, see para. 422, note 
2, ante. In either case the provisions of the Compulsory Purchase Act 1965 (which re-enacts, and 
incorporates into other Acts, certain provisions of the Lands Clauses Acts) take effect with the 
necessary modifications in this respect: National Parks and Access to the Countryside Áct 1949, 
s. 103 (6); Compulsory Purchase Act 1965, ss. 1 (1), 39 (2); and see COMPULSORY ACQUISITION, vol. 8, 
para. 10, para. 38, note 8, and para. 43. 

The Land Compensation Act 1961 applies to such an acquisition as it does to any compulsory 
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acquisition authorised by or under any statute: s. 1; and see COMPULSORY ACQUISITION, vol. 8, 
paras. 10, 46. 

With the consent of the Secretary of State,.a local authority may acquire by agreement, 
whether by way of purchase, lease or exchange, any land, within or without its area, which it 
requires for the purpose of any of its functions under the National Parks and Access to the 
Countryside Act 1949 or the Countryside Act 1968 or any other land which it may be authorised 
to acquire compulsorily by those Acts; and this power takes effect in place of the general power 
given to local authorities to acquire land by agreement conferred by the Local Government Act 
1972, S. 120 (see LOCAL GOVERNMENT, vol. 28, para. 1217): National Parks and Access to the 
Countryside Act 1949, s. 103 (5); Countryside Act 1968, s. 46; Local Government Act 1972, s. 272 
(2). For the meaning of “local authority”, see para. 443, note 4, ante. 


466. Powers of entry. In connection with the acquisition of land, whether by 
agreement or compulsorily under the National Parks and Access to the 
Countryside Act 1949 or the Countryside Act 1968, any person authorised in 
writing by the Secretary of State! or the authority having power to acquire the 
land may enter upon the land for the purpose of surveying it?. When 
compensation is payable under those Acts, any officer of the Valuation Office? or 
any person authorised in writing by the body from which the compensation is 
claimed may enter upon the land for the purpose of surveying it or estimating its 
value*. A person entering under these powers must give at least fourteen days’ 
notice in writing to the occupier and, if it is demanded, show his authority before 
entry?; and wilful obstruction of such a person entails liability to a fine on 
summary conviction not exceeding £20°. 

An authorised officer? having power of entry in relation to the destruction of 
diseased wild life may not demand entry as of right to land forming part of a 
nature reserve® maintained by the Nature Conservancy Council unless seven days’ 
notice of intended entry has been given to the council?. 


= 


As to the Secretary of State, see para. 422, note 2, ante. 

2 National Parks and Access to the Countryside Act 1949, s. 108 (1) (a); Countryside Act 1968, s. 46 
(1). For the meaning of “land”, see para. 447, note 8, ante. 

3 “Valuation Office” means the Valuation Office of the Inland Revenue Department: National 

Parks and Access to the Countryside Act 1949, s. 114 (1), applying the Town and Country 

Planning Act 1971, s. 290 (1). 

National Parks and Access to the Countryside Act 1949, s. 108 (2); Countryside Act 1968, s. 46 (1). 

om Parks and Access to the Countryside Act 1949, s. 108 (3); Countryside Act 1968, s. 46 (1), 

ae 

National Parks and Access to the Countryside Act 1949, s. 108 (4); Countryside Act 1968, s. 46 (1). 

In relation to any disease to which the Agriculture (Miscellaneous Provisions) Act 1976, s. 9 (see 

ANIMALS, vol. 2, para. 465 (Supp.)), applies, the following are authorised officers: (1) an officer of 

the Minister of Agriculture, Fisheries and Food or the Secretary of State; (2) a veterinary 

inspector; and (3) any other person authorised by the minister or the Secretary of State under 

these powers: s. 10 (1). 

8 For the meaning of “nature reserve”, see para. 462, ante. 

Agriculture (Miscellaneous Provisions) Act 1976, s. 10 (7) (a). 
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467. Other functions of the Nature Conservancy Council. Where scientific 
or educational work is being carried on by, or on behalf of, or with the aid of 
grants from, the Nature Conservancy Council!, the council may license any 
person to kill or take or sell or import wild birds or their nests or eggs or to use 
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artificial light or rocket propelled nets to take wild birds in order to ring or mark 
them when such acts would otherwise be prohibited?. 

It is the duty of the Nature Conservancy Council to notify the local planning 
authority if the council is of opinion that any land in the authority’s area which is 
not for the time being managed as a nature reserve is of special interest by reason 
of its flora, fauna or geological or physiographical features?. Where for the 
purpose of conserving such features it appears to the council expedient in the 
national interest to do so, the council may enter into an agreement with the 
owners, lessees and occupiers of any such land imposing restrictions on the 
exercise of rights by persons who can be bound by the agreement’. 

The council must advise the Secretary of State as to which wild creatures should 
be protected under the provisions of the Nature Conservancy Council Act 19735. 


1 As to the Nature Conservancy Council, see para. 423, ante. As to the transfer of functions to it, 
see para. 463, note I, ante. 

2 See the Protection of Birds Act 1954, s. 10 (1) (a), (e), (2) (b); Protection of Birds Act 1967, s. 6 (3). 
For the protection afforded to wild birds apart from this licence, see ANIMALS, vol. 2, paras. 326 
et seq. 

3 National Parks and Access to the Countryside Act 1949, s. 23. For the meaning of “local planning 
authority”, see para. 446, ante. References to a “local planning authority” in the National Parks 
and Access to the Countryside Act 1949, s. 23, are construed in relation to land in a London 
borough or the City of London as a reference to the borough council or the Common Council: 
London Government Act 1963, s. 60 (4); see also LONDON GOVERNMENT, vol. 29, para. 7. The local 
planning authority must consult with the council before granting permission for development of 
land of special interest notified under this duty unless the council dispenses with this requirement: 
Town and Country Planning General Development Order 1977, S.I. 1977 No. 289, art. 15 (1) (g). 
As to the preparation of development plans by planning authorities, see the Town and Country 
Planning Act 1971, s. 11; Town and Country Planning (Amendment) Act 1972, s. 1 (2); Local 
Government Act 1972, ss. 182 (2), 272 (1), Sch. 16, Part I, paras. 52, 53, Sch. 30; and TOWN AND 
COUNTRY PLANNING. 

4 See the Countryside Act 1968, s. 15 (1), (2). This power allows the council to impose restrictions 
similar to those which it may impose in relation to nature reserves: see s. 15 (3)—(5), (7), and para. 
468, post. 

s See the Conservation of Wild Creatures and Wild Plants Act 1975, s. 12, and para. 423, ante. 


(iii) Protection and Management of Nature Reserves 


468. Contents and effect of agreements as to nature reserves. Agreements 
with the Nature Conservancy Council! as to the management of land as a nature 
reserve? may impose any restrictions upon the rights of the parties over the land? 
and contain any provisions for its management and for the carrying out on it of 
any works and the doing of any other things which are expedient for the purpose 
of securing that it is managed as a nature reservet. They may also provide for the 
cost involved being defrayed by the owner of the land or other persons or by the 
Nature Conservancy Council or partly in one way and partly in another? and, in 
particular, payments by the council, including payment of compensation for the 
effect of restrictions, may be agreed upon’®. 

Trustees for sale, tenants for life and certain other limited owners may enter 
into these agreements’. Where an agreement contains restrictions on the exercise 
of rights over the land by the persons bound by it and does not expressly state that 
the successors in title of the persons so bound should not be affected by it, the 
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Nature Conservancy Council has special rights of enforcement of these 
restrictions, and the statutory power to modify or discharge restrictive covenants? 
does not apply”. Subject to the requirement for consultation with the council, the 
foregoing provisions as to the contents and effect of agreements as to nature 
reserves apply to local authorities as they apply to the council, and local authorities 
and drainage authorities have special powers to enter into agreements for these 
purposes!°, 


= 


As to the Nature Conservancy Council, see para. 423, ante. As to the transfer of functions to it, 
see para. 463, note IJ, ante. 

2 Le. under the National Parks and Access to the Countryside Act 1949, s. 16 (1) (see para. 463, ante): 
s. 16 (2). For the meaning of “nature reserve”, see para. 462, ante. For the meaning of “land”, see 
para. 447, note 8, ante. 

Le. persons who can be bound by the agreement: ibid., s. 16 (2). 

Ibid., s. 16 (3) (a). 

Ibid., s. 16 (3) (b). 

Ibid., s. 16 (3) (c). 

Ibid., s. 16 (4), applying the Forestry Act 1967, s. 5 (4), Sch. 2, which replaced the Forestry Act 

1947, $. 2. As to such agreements, see FORESTRY, vol. 19, para. 46. 

8 See EQUITY, vol. 16, paras. 1361 et seq. 

9 National Parks and Access to the Countryside Act 1949, s. 16 (4), applying, where the Law of 
Property Act 1925, s. 79 (which provides that unless a contrary intention is expressed the burden 
of a covenant runs with the land), applies, the Forestry Act 1967, s. 5 (2) (a), (b) (which replace the 
Forestry Act 1947, s. 1 (2), (3)), to any restrictions imposed by an agreement with the Nature 
Conservancy Council with the substitution for references to the Forestry Commissioners of 
references to the council. See also FORESTRY, vol. 19, para. 44. 

10 See the National Parks and Access to the Countryside Act 1949, ss. 21 (4)—(6), 22, and para. 464, 
ante. 


STAN YH 


469. Byelaws. When land is being managed as a nature reserve, either by 
agreement with the Nature Conservancy Council! or a local authority? or on land 
held by the council or the authority, and a declaration has been made and 
published to the effect that it is being so managed’, the council or the authority 
may make byelaws for the protection of the reservet. In particular these byelaws 
may: 

(1) prohibit or restrict the entry or movement of persons, vehicles, boats and 
animals into or in the reserve? ; 

(2) prohibit or restrict the killing, taking, molesting or disturbing of.any living 
creatures or their eggs or the interference with the vegetation or soil of the 
reserve or any object in itf; 

(3) prohibit or restrict the shooting of birds within the reserve or in the 
neighbouring area’; 

(4) prohibit or restrict the lighting of fires; and 

(s) prohibit the deposit of rubbish or litter’. 


The byelaws may make different provisions for different parts of the reserve or 
neighbouring area!? and may also provide for the grant of permits authorising the 
doing of any act in the reserve which would otherwise be unlawful'!. However, 
the byelaws must not interfere with the exercise by any person of a right vested in 
him as the owner, lessee or occupier of land in a reserve or with the exercise of any 
public right of way’? or the functions of statutory undertakers, water authorities 
or other drainage authorities!3, 
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Compensation is payable by the Nature Conservancy Council or the local 
authority to any person who is prevented or hindered by those byelaws in the 
exercise of any right vested in him whether by reason of his having an interest in 
land or by virtue of some licence or agreement!!, 


1 As to the Nature Conservancy Council, see para. 423, ante. As to the transfer of functions to it, 

see para 463, note I, ante. 

2 See the National Parks and Access to the Countryside Act 1949, s. 21 (4), and para 464, ante. 

3 Le. under ibid., s. 19 (see para. 464, ante): s. 20 (1) proviso. 

4 Ibid., s. 20 (1). For the meaning of “nature reserve”, see para. 462, ante. For the meaning of 

“land”, see para. 447, note 8, ante. The procedure for the making and proof of byelaws contained 

in the Local Government Act 1972, ss. 236-238 (see LOCAL GOVERNMENT, vol. 28, paras. 1333-1338), 

applies to byelaws made by the Nature Conservancy Council as if the council were a local 

authority but subject to the following adaptations: (1) for the Local Government Act 1972, s. 236 

(5), there is substituted a requirement that for at least one month before the application for 

confirmation is made a copy of the byelaws must be deposited at the offices of the Nature 

Conservancy Council and at the offices of the council of each county, London borough and 

district comprising the whole or any part of the area to which the byelaws apply, and the copies 

so deposited must at all reasonable hours be open to public inspection without payment; (2) for 

s. 236 (9) there is substituted a requirement that the Nature Conservancy Council must send a copy 

of any byelaw made by the council, and confirmed, to the proper officer of the council of every 

county, London borough and district and to the proper officer of the council (whether separate 
or common) of every parish or community comprising the whole or any part of the area to 
which the byelaws apply, or, in the case of a parish not having a council, to the chairman of the 
parish meeting, and that the proper officer of the parish or community council or chairman of 
the parish meeting, as the case may be, must cause a copy to be deposited with the public 
documents of the parish or community, which copy must at all reasonable hours be open to 
public inspection without payment; (3) for s. 236 (10) there is substituted a requirement that in 

s. 236 (5), (9), reference to a council of a county includes a reference to the Greater London Council 

if the whole or any part of the relevant area is comprised within Greater London; and (4) 

references in s. 238 to a local authority and to the proper officer of the authority must be read as 

references to the Nature Conservancy Council and to an officer duly authorised by that council: 

National Parks and Access to the Countryside Act 1949, s. 106 (1); Local Government Act 1972, 

s.272 (2); Nature Conservancy (Byelaws) Regulations 1975, S.I. 1975 No. 1970, reg. 3, Schedule. The 

confirming authority for such byelaws is the Secretary of State (National Parks and Access to the 

Countryside Act 1949, s. 106 (2)); and the Nature Conservancy Council may itself enforce the 

byelaws (s. 106 (3)). As to the Secretary of State, see para. 422, note 2, ante. 

Ibid., s. 20 (2) (a). “Vehicle” does not include a vessel except a vessel adapted for use on land while 

being so used: s. 114 (1). 

6 Ibid., s. 20 (2) (b). 

7 Ibid., s. 20 (2) (c). These words together with s. ror (see paras. 440, 448, 463, 465, ante) are 
sufficiently wide to prohibit wild-fowling on the foreshore: Burnet v Barclay 1955 JC 34. 

8 National Parks and Access to the Countryside Act 1949, s. 20 (2) (e). 

9 Ibid., s. 20 (2) (d). 

10 Ibid., s. 20 (2) (g). 

11 Ibid., s. 20 (2) (f). 

12 “Public right of way” does not include a right to navigate in tidal waters: Evans v Godber [1974] 3 
All ER 341, [1974] 1 WLR 1317, DC. 

13 National Parks and Access to the Countryside Act 1949, s. 20 (2) proviso; Water Act 1973, s. 9. As 
to agreements with owners, lessees or occupiers, see the National Parks and Access to the 
Countryside Act 1949, s. 16, and paras. 463, 468, ante. For the meaning of “‘statutory undertakers”, 
see para. 451, note 3, ante. For the meaning of “drainage authority”, see para. 464, note 7, ante. 

14 Ibid., ss. 20 (3), 21 (4). Any dispute arising on a claim for such compensation must be determined 
by the Lands Tribunal: ss. 107 (1), (2). As to the establishment of, and procedure before, this 
tribunal, see COMPULSORY ACQUISITION, vol. 8, paras. 223 et seq. The special provisions as to costs, 
rules for valuation and interests subject to a mortgage contained in s. 107 (3)—(5) apply to such 
compensation: s. 107 (1). For the powers of entry on land in connection with such claims, see 
s. 108 (2)—(4), and para. 466, ante. 
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3. ACCESS TO THE COUNTRYSIDE 
(1) IN GENERAL 


470. Object of legislation. The object of the statutory provisions! discussed in 
this part of the title is to enable the public to have certain rights of access to open 
country for open-air recreation?. This object may be accomplished by any of the 
following methods: (1) the making of an agreement, called “an access 
agreement”, with any person having an interest in the land, (2) the making of an 
order, called “an access order”, in respect of the land, or (3) the compulsory 
acquisition of the land?. 

For these purposes “open country” means any area appearing to the authority 
with which an access agreement is made or to the authority by which an access 
order is made or by which the area is acquired, as the case may be, to consist 
wholly or predominantly of mountain, moor, heath, down, cliff or foreshore, 
including any bank, barrier, dune, beach, flat or other land adjacent to the 
foreshore*, and includes, if in the countryside, woodlands”, any river? or canal”, 
any expanse of water through which a river or part of it runs®, and a strip of the 
adjacent land? on both sides of any river or canal, or of any such expanse of water 
of reasonable width, and, where a highway crosses or comes close to the river, 
canal or other water, so much of any land connecting the highway with the strip 
of land as would, if included together with the strip in an access agreement or 
order, afford access from the highway to some convenient launching place for 
small boats!0. 

There are, however, overriding duties imposed on bodies having functions 
relating to the countryside to conserve natural beauty'!, to protect local 
agricultural, forestry, economic and social interests!2 and to avoid pollution!?. 


1 Le. the provisions principally contained in the National Parks and Access to the Countryside Act 
1949, Part V (ss. 59-83), and the Countryside Act 1968, ss. 16-21. The right of members of the 
public under the Law of Property Act 1925, s. 193, to have access to commons and waste land for 
air and exercise is discussed in COMMONS, vol. 6, paras. 539, 669 et seq. As to the ascertainment of 
public paths, see HIGHWAYS, vol. 21, paras. 255 et seq. 

2 See the National Parks and Access to the Countryside Act 1949, s. 59 (1); Countryside Act 1968, 
s. 26. For the meaning of “open-air recreation”, see para. 437, note 4, ante. 

3 As to access agreements and access orders, see paras. 473 et seq., post; and as to the acquisition of 

the land by a local authority, see para. 494, post. All the powers applicable to the making of access 

agreements and orders and the acquisition of land for the purpose of giving access to the public 
are exercisable with reference to Crown land, but no access order may be made affecting such 
land without the consent of the appropriate authority (as defined in the National Parks and 

Access to the Countryside Act 1949, s. 101 (11): see para. 440, note 2, ante) (s. 101 (6) (a)), and no 

such land may be acquired without the consent of that authority (s. 101 (6) (b)). If land comprised 

in an access agreement or order, not being excepted land (as defined in s. 60 (5): see para. 484, 

post), becomes Crown land while so comprised, the agreement or order ceases to apply to the 

land unless the appropriate authority consents to its continued application: s. 101 (6) (c). The 
powers of making access agreements or acquiring land are not, however, exercisable as regards 

Epping Forest or Burnham Beeches or land held inalienably by the National Trust, because Part 

V (ss. $9-83) does not apply to such land: see ss. 112, 113. 

Ibid., s. 59 (2). The provisions of ss. $973 apply to waterways in a national park as they apply to 

open country: s. 74. For the meaning of “waterway”, see para. 447, note 10, ante, and for the 

meaning of “national park”, see para. 437, note 7, ante. 

Countryside Act 1968, s. 16 (1). Section 16 in no way restricts the definition of “open country” in 

il Parks and Access to the Countryside Act 1949, s. 59 (2): Countryside Act 1968, s. 16 

10). 


6 “River” includes a stream and the tidal part of a river or stream: ibid., s. 16 (9). 
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Ibid., s. 16 (2) (a). However, s. 16 (2), (3), does not apply as respects, or as respects land held with, a 
reservoir owned or managed by statutory undertakers as defined in para. 451, note 3, ante (s.16 (6) 
(a)) or a water authority (s. 16 (6) (b); Water Act 1973, s. 9 (a)), or a canal or part of a canal owned 
or managed by the British Waterways Board which is for the time being a commercial waterway 
or a cruising waterway within the meaning of the Transport Act 1968, s. 104 (Countryside Act 
1968, s. 16 (6); Transport Act 1968, s. 111). 

Countryside Act 1968, s. 16 (2) (b). See also note 7, supra. 

The strip of adjacent land comprised in an access order must be wide enough to allow foot 
passage along the water and to allow the public to picnic at convenient places and, where 
practicable, to embark or disembark: ibid., s. 16 (3). It must include the banks, walls or 
embankments along the water (s. 16 (3) (a)), and any towpath or other way or track beside the 
water (s. 16 (3) (b)). See also note 7, supra. Local planning authorities must exercise their powers 
under the National Parks and Access to the Countryside Act 1949, Part V (ss. $9-83), over any 
such strip of land with special regard to the interests of persons using small boats who must 
circumvent obstacles or obstructions on the water by passing round on foot with their boats, and 
of persons wishing to obtain access from a highway so as to launch small boats: Countryside Act 
1968, s. 16 (4). 

Ibid., s. 16 (2) (c). See also note 7, supra. 

See ibid., s. 11, and para. 464, ante. 

Thus in the exercise of their functions under the National Parks and Access to the Countryside 
Act 1949 and the Countryside Act 1968, it is the duty of every minister, the Countryside 
Commission, the Nature Conservancy Council and local authorities to have due regard to the 
needs of agriculture and forestry and to the economic and social interests of rural areas: s. 37; 
Nature Conservancy Council Act 1973, s. 1 (1) (b), Sch. 1, para. 9. 

Thus in the exercise of the functions referred to in note 12, supra, it is the duty of the Countryside 
Commission, the Forestry Commission and local authorities to have due regard to the protection 
against pollution of any surface or underground water belonging to or authorised to be taken by 
statutory water undertakers: Countryside Act 1968, s. 38. 


471. Review of areas. Unless exempt!, every local planning authority? was 
required within two years from 16th December 1949? to review its area for the 
purpose of ascertaining what open country? it contained, and what action should 
be taken by way of access agreements or access orders or compulsory acquisition 
for securing access to the land by the public for open-air recreation?. 


In making this review the authority had to have regard to all relevant 


circumstances and to take into consideration the extent to which there was need 
for greater facilities for access by persons living in its area or other persons and, in 
the case of any particular land, the extent to which access was likely to be available 
without any action being taken. 


I 


The National Parks and Access to the Countryside Act 1949, s. 61 (1), (2), did not apply in relation 
to the former London County Council, county borough councils or, where the area of a joint 
planning board fell partly within one or more counties and partly within one or more county 
boroughs, to that board as respects so much of its area as fell within a county borough: s. 61 (3). 
However, a county borough council, being a local planning authority, or any such board could 
by resolution adopt s. 61 (1), (2), as respects any specified part of a county borough in its area (s. 61 
(3) proviso (a)), and if it appeared to the Minister of Housing and Local Government (as to whom 
see para. 422, note 2, ante) that it was expedient that those provisions should apply to any part of a 
county borough within the area of such a council or board and it had not passed the necessary 
resolution, he could by order direct that those provisions should apply, after consulting the 
council or board (s. 61 (3) proviso (b)). Where such a resolution or order took effect the order had 
to be made within two years: s. 61 (3). 

Any area to which s. 61 (1), (2), did not apply immediately before 1st April 1974 by virtue of 
s. 61 (3) continues thereafter to be excluded from s. 61 (1), (2), until they are adopted or applied 
under e © (3) by a county planning authority (see note 2, infra) or the Secretary of State (see note 
2. infra) md references in s. 61 (3) to a county borough and its council are to be construed as 


U 
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references to any such area and the county council: Local Government Act 1972, s. 184 (7), Sch. 
17, para. 35. e 

The local planning authority for each county or county borough was at this time the county or 
county borough council, or a joint board where the Minister of Housing and Local Government 
had constituted the areas of two or more councils as a united district: see the National Parks and 
Access to the Countryside Act 1949, s. 114 (1), applying the Town and Country Planning Act 
1947, s. 4. Following local government reorganisation in 1974 the functions of the local planning 
authority under these provisions are exercisable by the county planning authority: see para. 446, 
ante. For the current definition of ‘‘county planning authority”, see the Town and Country 
Planning Act 1971, s. 1 (1); Local Government Act 1972, s. 182. The minister’s functions are now 
exercised by the Secretary of State: see para. 422, note 2, ante. 

Le. the date of commencement of the National Parks and Access to the Countryside Act 1949. 
For the meaning of “open country”, see para. 470, ante. 

National Parks and Access to the Countryside Act 1949, s. 61 (1). For the meaning of “open-air 
recreation”, see para. 437, note 4, ante. As to access agreements and orders, see paras. 473 et seq., 
post, and as to compulsory acquisition, see paras. 494 et seq., post. 

Ibid., s. 61 (2). The policy to be adopted was set out in Ministry of Town and Country Planning 
circular 50/96, Section A. 


472. Procedure consequent on review. Unless following on the review the 
local planning authority! had formed the opinion that there was no open country? 
in the area or that no action needed to be taken?, it had to take such action*, under 
its powers of making access agreements and access orders and compulsory 
acquisition, as it considered should be taken5. However, before determining the 
action to be taken as respects land in a national park®, the authority had to consult 
with the Countryside Commission and consider its recommendations’. 


I 


As to the local planning authority, see para. 471, note 2, ante. 


2 For the meaning of “open country”, see para. 470, ante. 


3 
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In this event the local planning authority was required after completion of the review to forward 
to the Minister of Housing and Local Government (see para. 422, note 2, ante) a statement of its 
opinion (National Parks and Access to the Countryside Act 1949, s. 62 (2)), and to publish in the 
London Gazette and local press a notice setting out the contents of the statement and the time and 
the manner in which representations requiring action could be made to him (s. 62 (3)). The 
statement and any representations made to the minister as a result of its publication had to be 
considered by him (s. 62 (4)), and, where representations were made and not withdrawn, he had 
either to cause a local inquiry to be held (s. 62 (4) (a)), or to afford the persons making the 
representation and the local planning authority an opportunity of being heard by a person 
appointed by him for the purpose (s. 62 (4) (b)). The functions of the local planning authority 
under s. 62 are exercisable by the county planning authority (see para. 446, ante), and the 
functions of the minister are exercised by the Secretary of State (see para. 422, note 2, ante). The 
provisions of the Town and Country Planning Act 1971, s. 282 (replacing the Town and Country 
Planning Act 1947, s. 104, and subsequent enactments), apply to the holding of local inquiries for 
the purposes of the National Parks and Access to the Countryside Act 1949 and the Countryside 
Act 1968 : National Parks and Access to the Countryside Act 1949, ss. 109 (1), 114 (4); Countryside 
Act 1968, s. 46 (1). 

Action must be taken as soon as may be after completion of the review (National Parks and 
Access to the Countryside Act 1949, s. 62 (1)), but could be taken before completion (s. 62 (5)). 
See ibid., s. 62 (1). Within one year from the completion of the review, or any longer period 
allowed in a particular case by the minister, every local planning authority, unless it had 
forwarded to the minister a statement (see note 3, supra) of its opinion that there was no open 
country in the area or that no action was needed, had to prepare and forward to him a map of its 
area showing the extent of open country and the action taken for enabling the public to have 
access to it: s. 63 (1). Notice of the preparation of the map had to be published specifying places 
where a copy could be seen (s. 63 (1)), and the time and manner in which representations 
requiring further action could be made to the minister (s. 63 (2)). Thereafter the procedure under 
s. 62 (4) (see note 3, supra), became applicable: s. 63 (2). Maps prepared under s. 63 had to 
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conform with prescribed requirements: see s. 63 (1), and the National Parks and Access to the 
Countryside Regulations 1950, S.I. 1950 No. 1066, regs. 10-14. Any county planning authority 
may require any other local planning authority having functions under the National Parks and 
Access to the Countryside Act 1949, Part V (ss. 59-83), within the area of the county planning 
authority to give to that authority such information as may facilitate the discharge of the 
functions of the county planning authority under ss. 62 (2), 63 (1): Local Government Act 1972, 
s. 184 (7), Sch. 17, para. 36. 

6 For the meaning of “national park”, see para. 437, note 7, ante. 

7 National Parks and Access to the Countryside Act 1949, s. 62 (1) proviso; Countryside Act 1968, 


s. 1 (1). 


(2) ACCESS AGREEMENTS AND ACCESS ORDERS 


(i) Making and Contents of Access Agreements and Orders 


473. Making of access agreements. A county planning authority! may make 
an access agreement with any person who has an interest in any land? in its area 
which is open country?. However, where the land lies within a national park* or 
an area of outstanding natural beauty?, the authority must first consult with the 
Countryside Commission®; and where the land is outside a national park and 
comprises all or any part of, or land adjacent to, a river” or canal, it must first 
consult with and seek the consent of any water authority having functions relating 
to the river or canal and such authorities having statutory functions relating to it 
as the Secretary of State may either generally or in any particular case direct®. 

An access agreement may be either irrevocable or subject to provisions for 
revocation or variation”, and may provide for payment to be made by the 
planning authority to the other party either in consideration of the making of the 
agreement or in respect of expenditure to be incurred by the other party as a result 
of the agreement, or on both of these grounds!®. Certain limited owners are 
expressly empowered to enter into access agreements!!. 


1 As to the county planning authority, see para. 446, ante. 

2 For the meaning of “land”, see para. 447, note 8, ante. Where the person entering into the 

agreement has only a limited interest in the land the agreement affects only his interest and does 

not prejudice the rights of the owner of any other interest in the land or impose any restrictions 

on him or confer any right against him: National Parks and Access to the Countryside Act 1949, 

s. 64 (6). 

tae 64 (1); Local Government Act 1974, ss. 35 (1), 42 (2), Sch. 6, para. 6 (1), Sch. 8. For the 

meaning of “open country”, see para. 470, ante. 

For the meaning of “national park”, see para. 437, note 7, ante. 

For the meaning of “‘area of outstanding natural beauty”, see para. 441, ante. 

See the National Parks and Access to the Countryside Act 1949, ss. 64 (5), 88 (1); Countryside Act 

1968, s. I (1). 

7 For the meaning of “river”, see para. 470, note 6, ante. a 

8 Countryside Act 1968, s. 16 (7) (which is expressed to apply also to access orders, and which is 
applied, with the necessary modifications, by s. 16 (8) to access orders by the Secretary of State) ; 
Water Act 1973, $. 9 (a). The Countryside Act 1968, Sch. 1 (see para. 447, note 11, ante), has effect 
where any authority so consulted refuses consent: s. 16 (7). 

9 National Parks and Access to the Countryside Act 1949, s. 64 (3). 

10 Ibid., s. 64 (2). j 

11 See ibid., s. 64 (4), under which the Forestry Act 1967, s. 5 (4), Sch. 2 (see FORESTRY, vol. 19, para. 
46), which replaced the Forestry Act 1947, s. 2 (repealed), apply to an access agreement as they 
apply to a forestry dedication covenant. 
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474. Making of access orders. An access order! must not be made unless it 
appears to the authority having power to make it that it is impracticable to make 
an access agreement in respect of the land concerned which would adequately 
secure to the public access for open-air recreation?. Similarly, where an access 
agreement is already in force, no access order may be made unless the authority 
having power to make it is of the opinion that the agreement does not adequately 
secure such access?. l 

The authority empowered to make an access order is the local planning 
authority in the area of which the land is situated*, but the order must be 
submitted to the Secretary of State5, and does not become effective until 
confirmed by him®. Before an access order is made in respect of land in a national 
park’ or an area of outstanding natural beauty®, the local planning authority must 
consult with the Countryside Commission, and, where the authority has not 
made an order in respect of any such land and the commission thinks it desirable 
that an order should be made, it may request the authority to make the order”. In 
the case of land outside a national park comprising all or any part of, or land 
adjacent to, a river or canal, the relevant water or other authority must also be 
consulted!°, 

Any person may enter upon land for the purpose of surveying it in connection 
with the making of an access order, if duly authorised in writing by the Secretary 
of State or other authority having power to make the order!!. 


1 For a model order, see the Ministry of Town and Country Planning circular 50/96. The 
provisions of the National Parks and Access to the Countryside Act 1949, Sch. 1, apply to the 
making, confirmation, coming into operation and validity of access orders: s. 65 (4). 


2 Ibid., s. 65 (2) (b). For the meaning of “open-air recreation”, see para. 437, note 4, ante. 
3 Ibid., s. 65 (2) (a). 
4 Ibid., s. 65 (1). In relation to land in an outer London Borough, references in ss. 64—82 to the local 


planning authority are to be construed as references to the borough council: London 
Government Act 1963, s. 6 (5). 

National Parks and Access to the Countryside Act 1949, s. 65 (1). As to the transfer of functions to 
the Secretary of State, see para. 422, note 2, ante. Access orders submitted to the Secretary of State 
must be made in duplicate and accompanied by two copies of the order: National Parks and 
Access to the Countryside Regulations 1950, S.I. 1950 No. 1066, reg. 16. Before submitting an 
access order to the Secretary of State the authority making it must give notice in the prescribed 
form (see reg. 19, Sch. 2) stating inter alia the effect of the order, that it has been made and is 
about to be submitted for confirmation, and specifying the time and manner in which 
representations or objections may be made: National Parks and Access to the Countryside Act 
1949, s. 65 (4), Sch. 1, para. 1 (1) (c); Highways Act 1959, s. 312 (2), Sch. 25. The notice must be 
given by publication in the London Gazette and in at least one local newspaper circulating in the 
area of the county planning authority whose area includes any of the land to which the order 
relates (National Parks and Access to the Countryside Act 1949, Sch. 1, para. 1 (3) (a); Local 
Government Act 1972, s. 184 (7), Sch. 17, para. 41), and, unless the Secretary of State otherwise 
directs, by serving a like notice on every owner, lessee and occupier, except tenants for a month or 
less or statutory tenants, of the land (National Parks and Access to the Countryside Act 1949, Sch. 
I, para. 1 (3) (b); and see the Housing Repairs and Rents Act 1954, s. 50 (1), (2) (c); Rent Act 1977, 
s. 155 (2), Sch. 23, para. 11). As to the form of notices, see the National Parks and Access to the 
Countryside Regulations 1950, regs. 19, 21, Sch. 2 (amended by S.I. 1963 No. 968). Where notice is 
to be served on the owner of land which belongs to an ecclesiastical benefice, a like notice must 
be served on the Church Commissioners: National Parks and Access to the Countryside Act 
1949, Sch. 1, para. 1 (4). 

Ibid., s. 65 (1). If no representations or objections are duly made (see note 5, supra) or are 
withdrawn, the Secretary of State may confirm the order with or without modifications: Sch. 1, 
para. 2 (1). In the case of representations or objections made by a local authority the Secretary of 
State, before confirming the order, must cause a local inquiry to be held, and in any other case he 
must either cause such an inquiry to be held or afford the person making the representations or 
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objections an opportunity of being heard by a person appointed for the purpose: Sch. 1, para. 2 
(2). After consideration of any report made, the Secretary of State may confirm the order: Sch. 1, 
para. 2 (2). In no case, however, may he confirm an order affecting land not affected by the order 
as submitted to him except after giving notice of his proposal, causing an inquiry to be held and 
considering the consequent report: see Sch. 1, para. 2 (3). Prior consultation with the Secretary 
of State for Social Services is required in the case of an order which may adversely affect water 
supply: see Sch. 1, para. 2 (4); Secretary of State for Social Services Order 1968, S.I. 1968 No. 
1699. On confirmation of any order the authority must publish notice of its confirmation and 
effect: see the National Parks and Access to the Countryside Act 1949, Sch. 1, para. 3. The 
procedure for questioning the validity of any order made is governed by Sch. 1, Part III (paras. 
8-11): see HIGHWAYS, vol. 21, para. 272. 

7 For the meaning of “national park”, see para. 437, note 7, ante. 

8 For the meaning of “‘area of outstanding natural beauty”, see para. 441, ante. 

9 National Parks and Access to the Countryside Act 1949, ss. 65 (5), 88 (1); Countryside Act 1968, 
s. I (1). 

10 See ibid., s. 16 (7), (8), and para. 473, ante. 

11 See the National Parks and Access to the Countryside Act 1949, s. 108 (1) (c). For s. 108, see para. 
466, ante. 


475. Contents of access agreements and orders. An access agreement or 
access order may contain all expedient provisions for securing that there are 
sufficient means of access! to the land by the public?. This may be effected by 
means of the improvement or repair of existing means of access?, by the 
construction of new means of access*, or by the maintenance of existing or new 
means of access”, and restrictions may be imposed against the destruction, 
removal, alteration, stopping-up or other injury to means of access®. 

No provision of an access order may apply to excepted land’, or affect the 
doing of anything by which land becomes excepted land, or, subject to certain 
exceptions®, require work to be carried out at the expense of anyone having an 
interest in the land”. For the purpose of preventing or restricting the conversion of 
land which is open country!” into excepted land, an access agreement!! may 
impose such restrictions on the exercise of rights over the land by the persons who 
can be bound by the agreement as appear to the local planning authority!” and the 
other parties to the agreement to be expedient!?, 

An access order must contain a map on a prescribed scalet* defining in the 
prescribed manner!5 the land comprised in the order and, so far as appears 
practicable, any of the land which in the opinion of the authority making the order 
is at that time excepted land'®. The order must also include any descriptive matter 
which may be prescribed or which may appear requisite for the purposes of the 
order!” 


1 “Means of access”, in relation to land, means any opening in a wall, fence or hedge bounding the 
land or any part of it, with or without a gate, stile or other works for regulating passage through 
the opening, any stairs or steps for enabling persons to enter the land or any part of it, or any 
bridge, stepping stone or other works for crossing a watercourse, ditch or bog on the land or 
adjoining its boundary: National Parks and Access to the Countryside Act 1949, s. 67 (6). 
Ibid., s. 67 (1). 

Ibid., s. 67 (2) (a). 

Ibid., s. 67 (2) (b). 

Ibid., s. 67 (2) (d). 

Ibid., s. 67 (2) (c). 

For the meaning of “‘excepted land”, see ibid., s. 60 (5), and para. 484, post. 

Le. as expressly provided under ibid., s. 67 (4), (5): see para. 479, post. 
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9 Ibid., s. 67 (3). An access order may provide for work to be carried out, either at one time or from 
time to time, on land comprised in the order under the powers conferred by s. 13 (see para. 447, 
ante): s. 75 (1). n 

10 For the meaning of “open country”, see para. 470, ante. 
11 Le. under the National Parks and Access to the Countryside Act 1949, s. 64: see para. 473, ante. 


12 As to the local planning authority, see para. 446, ante. 

13 Countryside Act 1968, s. 18. 

14 The minimum scale of an access order map is 6 inches to 1'mile: National Parks and Access to the 
Countryside Regulations 1950, S.I. 1950 No. 1066, reg. 11. 

HG) Ses HS, wae, 12 

16 National Parks and Access to the Countryside Act 1949, s. 65 (3); Countryside Act 1968, s. 17 (6). 
By virtue of s. 17 (2) (a), (6), agricultural land which is excepted land and previously did not have 
to be defined in the map contained in the access order must be defined in that map: see para. 497, 
post. “Agricultural land” has the same meaning as in the Town and Country Planning Act 1971, 
s. 290 (1) (see TOWN AND COUNTRY PLANNING): National Parks and Access to the Countryside Act 


1949, s. 114 (1), (4). 
17 Ibid., s. 65 (3). 


476. Revocation and variation of access orders. Any access order! may be 
varied or revoked by a subsequent order made in the like manner and subject to 
the like provisions?, but, without prejudice to the making of a new access order, 
an access order must not be varied so as to comprise land not comprised in the 
original order?. 


1 Le. under the National Parks and Access to the Countryside Act 1949, Part V (ss. 59-83): see 
paras. 473 et seq., ante. 

2 As to the making of access orders, see para. 473, ante. 

3 National Parks and Access to the Countryside Act 1949, s. 110 (2). 


477. Woodlands excluded from access agreements and orders. The 
Secretary of State! must not confirm an access order if representations or 
objections are duly made, and he is satisfied (1) that the land in question is used, 
or about to be brought into use, for the growing of timber? for commercial 
purposes, and that the use or proposed use of the land would be substantially 
prejudiced? if the public had rights of access to itt, or (2) that the land is used for 
the growing of timber so as to be of value for the amenity of the neighbourhood 
and that the growth or regeneration of the timber would be substantially 
prejudiced by the rights of access”; and that, in either case, such prejudicial effect 
outweighs the benefit arising from the facilities for access to open country® 
conferred on the public”. Before exercising any of the above functions the 
Secretary of State must consult with the Countryside Commission’. 

Similarly, as respects land comprised in an access agreement or order, where it is 
represented to the Secretary of State, and he is satisfied, that the conditions 
specified in head (1) or head (2) are fulfilled, the agreement or order must be 
varied? so as to exclude the woodlands!®. However, before coming to a 
conclusion on any such representation, the Secretary of State must either cause a 
local inquiry to be held or afford to the person by whom the representation was 
made an opportunity of being heard by a person appointed by the Secretary of 
State for the purpose!!, and, before exercising these functions, he must consult 
with the Countryside Commission!2. 
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1 As to the Secretary of State, see para. 422, note 2, ante. 


2 “Timber” includes trees of every description, and also saleable underwood: National Parks and 
Access to the Countryside Act 1949, s. 79 (6). 

3 Le. by the application of the provisions of ibid., s. 60: see para. 483, post. 

4 Ibid., s. 79 (1) (a). See also note 7, infra. 

s Ibid., s. 79 (1) (b). See also note 7, infra. 

6 For the meaning of “open country”, see para. 470, ante. 

7 Countryside Act 1968, s. 19 (2). In determining whether the conditions specified in head (1) or 
head (2) are fulfilled in the case of any proposed access order, the Secretary of State must have 
regard to the provisions of the National Parks and Access to the Countryside Act 1949, s. 60 (3) 
(see para. 483, post): s. 79 (5). Section 79 does not apply where the use or proposed use of the land 
is such that the land will become agricultural land (as to the meaning of which see para. 475, note 
16, ante): s. 79 (6). 

8 Countryside Act 1968, s. 19 (3). As to the commission, see para. 422, ante. 

9 References to varying an access agreement or order include references to varying an agreement 


or order by the imposition of such restrictions under the National Parks and Access to the 
Countryside Act 1949, s. 60 (3) (see para. 483, post), as may be specified by the Secretary of State as 
requisite: s. 79 (5). 
10 Ibid., s. 79 (2), (3). In the case of an access agreement the Secretary of State must notify his 
decision to the authority by which the agreement was made (s. 79 (2) (a)), whereupon the 
authority must vary the agreement so as to exclude the land (s. 79 (2) (a)), and the fact that the 
agreement is expressed to be irrevocable does not prevent the variation (s. 79 (2) (b)). If the 
concurrence of any party to the agreement other than the authority, or of the successor in title to 
his interest, cannot be obtained to the variation, the authority may by order made with the 
approval of the Secretary of State vary the agreement: s. 79 (2) (c). In the case of an access order, 
the Secretary of State makes the order varying it so as to exclude the land: s. 79 (3). 
Ibid., s. 79 (4). If the person who has made a representation is heard the same opportunity must be 
afforded to the local planning authority: Countryside Act 1968, s. 19 (4). The Secretary of State 
must consider any report made to him following the inquiry or hearing: National Parks and 
Access to the Countryside Act 1949, s. 79 (4). As to the local planning authority, see para. 446, 
ante. 
12 Countryside Act 1968, s. 19 (3). 


I 


+ 


478. Danger areas excluded from access agreements and orders. The 
authority making an access agreement or order must so delimit the land to which 
the agreement or order applies as to exclude all land which, by reason of anything 
done on other land contiguous or adjacent to it, it appears to the authority 
expedient to exclude for the purpose of avoiding danger to the public or to 
persons employed on any of the land!. 

Similarly, while an access agreement or order is in force, if the authority by 
which it was made is satisfied that by reason of anything done or proposed to be 
done on any of the land comprised in the agreement or order or on any 
contiguous or adjacent land it is expedient to exclude such land for the purpose of 
avoiding danger to the public or persons employed on the land, it must vary the 
agreement or order so as to exclude that land?. Such a variation of an agreement 
may be effected even if the agreement is expressed to be irrevocable”; and where 
the concurrence of any party to an agreement, other than the authority, or of the 
successor in title to his interest, cannot be obtained, the authority may effect the 
variation by order made with the approval of the Secretary of State’. 


1 National Parks and Access to the Countryside Act 1949, s. 80 (1). 

2 Ibid., s. 80 (2). 

3 Ibid., s. 80 (3). 

4 Ibid., s. 80 (3). As to the Secretary of State, see para. 422, note 2, ante. 
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(ii) Works for providing Means of Access 


479. Works in connection with means of access. Where an access agreement 
or order contains provisions for the improvement or repair of existing means of 
access! to the land, for the construction of new means of access or for the 
maintenance of any means of access?, the local planning authority? of the area in 
which the land is situate may agree with the owner? or occupier as to the carrying 
out of the work3. Where, as a result of such agreement, the authority is not to do 
the work itself, it may defray the whole or a part of the cost involved. 

If the local planning authority in such a case is unable to make such an 
agreement®, or if the owner or occupier fails to carry out within a reasonable 
period any work which he has agreed to carry out”, then, after giving him not less 
than fourteen days” notice of its intention to do so, the authority may take all 
necessary steps to carry out the work®. Moreover, where the owner or occupier 
has failed to carry out work which he has agreed to carry out, and the agreement 
provided that the authority should contribute towards the cost of carrying out 
that work, it may recover from him the amount of any expenses, less the agreed 
contribution, which it reasonably incurs in carrying out the work itself. 


1 For the meaning of ‘means of access”, see para. 475, note I, ante. 

For the power to include these provisions in an access agreement or order, see the National Parks 

and Access to the Countryside Act 1949, s. 67 (2), and para. 475, ante. 

The functions of the local planning authority under ibid., ss. 67, 68, 81, 82, are exercisable by the 

authority by which the access agreement or order was made or, where such an order was made 

by a minister of the Crown, of the county planning authority: Local Government Act 1972, s. 184 

(7), Sch. 17, para. 37. 

4 “Owner”, in relation to land, means a person, other than a mortgagee not in possession, who, 
whether in his own right or as trustee or agent for any other person, is entitled to receive the rack 
rent of the land or, where it is not let at a rack rent, would be so entitled if it were so let: National 
Parks and Access to the Countryside Act 1949, s. 114 (1). 

Ibid., s. 67 (4). 


N 


us 


oN Dita 
= 
o” 
a. 
E 
n 
~ 
wa 
=> 
~ 
lez 
wma 


480. Procedure prior to work on land comprised in access order. Where a 
local planning authority! proposes to carry out any work on land comprised in an 
access order, whether or not the work is specified in the order, it must give the 
owner? and occupier of the land at least fourteen days’ notice of its intention, 
specifying the work to be done’. 

Where the work specified in the notice is not work specified in the access order, 
then, before the expiration of the notice, the owner or occupier may serve notice 
of objection on the authority‘. In this event the authority must afford the objector 
an opportunity of being heard by a person appointed by it for the purpose, and 
must then determine either not to carry out the work® or to carry it out either as 
originally proposed or with or without modifications®, Notice of the 
determination must be served on the objector; and, if the authority determines to 
carry out the work, either as originally proposed or with or without modification, 
it may proceed with the work after the expiration of fourteen days from the date 
on which notice of the determination was served on the objector’, unless in the 
meantime he serves notice of appeal®. A person aggrieved’ by a determination 
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may within fourteen days from the service of the notice appeal to the Secretary of 
State!?; and, in this event, the Secretary of State after giving the appellant and the 
authority an opportunity of being heard by a person appointed by him, must 
either direct that the authority may carry out the work, as originally proposed or 
subject to such modifications or conditions as the Secretary of State may think fit, 
or that the authority must not carry out the work!!. 


1 As to the local planning authority, see para. 446, ante. 

2 For the meaning of “owner”, see para. 479, note 4, ante. 

3 National Parks and Access to the Countryside Act 1949, s. 75 (2). By virtue of the Countryside 
Act 1968, s. 12 (6), the National Parks and Access to the Countryside Act 1949, s. 75, has effect as if 
the Countryside Act 1968, s. 12 (3), (4) (see para. 447, ante), formed part of the National Parks and 
Access to the Countryside Act 1949, s. 13 (1) (see para. 447, ante). 

4 Ibid., s. 75 (3). 

5 Ibid., s. 75 (4) (a). 

6 Ibid., s. 75 (4) (b). A modification must not affect any land not affected by the original notice of 
intention to carry out the work: s. 75 (6). 


7 Ibid., s. 75 (4). 

8 Ibid., s. 75 (4) proviso. 

9 For the meaning of “person aggrieved”, see ADMINISTRATIVE LAW, vol. 1, para. 49. 
o As to the Secretary of State, see para. 422, note 2, ante. 

1 National Parks and Access to the Countryside Act 1949, s. 75 (5). 


481. Remedies where work is wrongfully carried out or access impeded. If 
a person interested in any land comprised in an access agreement or order 
wrongfully carries out any work on the land which substantially reduces the area 
to which the public has access!, or impedes the public use of a means of access? to 
the land in contravention of any restriction contained in the agreement or order?, 
the local planning authority? for the area may serve a notice on him requiring him 
within a specified period to carry out such work as appears to the authority 
requisite for remedying the contravention?. If the person served fails to carry out 
the work within the specified time, the authority may carry out the work itself, 
and recover from him the costs which it reasonably incurs®. 

The person served may complain to a court of summary jurisdiction for the 
petty sessional division or place within which the land is situate’ to the effect that 
the specified period is too short®, or that the work specified or some of it is not 
necessary’, or that there has been no contravention!®, or that all necessary work 
has been carried out!!. The court may either dismiss the complaint!?, or, if 
satisfied that there are grounds for it, quash the notice as respects the whole or any 
part of the work!3 or extend the time in which it is to be carried out'4. The time 
between the making of the complaint and its determination or the determination 
of any appeal’ is disregarded in determining the period in which the work must 
be done!®. 


1 The obligation not to carry out such work is imposed by the National Parks and Access to the 
Countryside Act 1949, s. 66 (1): see para. 486, post. 

2 For the meaning of “means of access”, see para. 475, note 1, ante. 

For the power to include such restrictions in an access agreement or order, see the National Parks 

and Access to the Countryside Act 1949, s. 67 (2) (c), and para. 475, ante. 

As to references to the local planning authority in this context, see para. 479, note 3, ante. 

National Parks and Access to the Countryside Act 1949, s. 68 (1). 

Ibid., s. 68 (2). 

The complaint may be made at any time within the period specified in the notice for carrying out 


tad 


Ans 


Paras. 481-483 Vol. 34: Open Spaces and Historic Buildings 222 


en ee 


the work (ibid., s. 68 (3)), and any summons issued on the complaint must be served on the 
authority (s. 68 (4)). The Magistrates’ Courts Act 1952 applies to proceedings on the complaint: 
National Parks and Access to the Countryside Act 1949, s. 68 (6). 
8 Ibid., s. 68 (3) (a). R 
( 


9 Ibid., s. 68 (3) (b) 
10 Ibid., s. 68 (3) (c). 
11 Ibid., s. 68 (3) (d). 
12 Ibid., s. 68 (5) 

) 


13 Ibid., s. 68 (5) (b). 

14 Ibid., s. 68 (5) (a). 

15 Any person aggrieved by the decision of the court on a complaint may appeal to the Crown 
Court: ibid., s. 68 (6); Courts Act 1971, s. 56 (2), Sch. 9, Part I. 

16 National Parks and Access to the Countryside Act 1949, s. 68 (7). 


482. Works for the protection of the public against danger. Where any land 
in the area of a local planning authority? is comprised in an access agreement or 
order, or has been acquired by the authority or by the Secretary of State? for the 
purpose of public access?, the authority may take any steps and carry out any 
works, including the erection and maintenance of fences or notices, which appear 
to it necessary to protect the public from any source of danger on the land or on 
adjoining land‘. 

Where the land is comprised in an access agreement or order, the local planning 
authority? may undertake to defray or contribute towards any expenditure 
incurred or to be incurred by a person having an interest in the land in taking these 
steps or carrying out these works or in erecting and maintaining notices to 
indicate the boundaries of the landé. 


1 As to the local planning authority in this context, see para. 446, ante. 

2 As to the Secretary of State, see para. 422, note 2, ante. 

3 The powers of acquisition referred to are those under the National Parks and Access to the 
Countryside Act 1949, ss. 76, 77: see paras. 494 et seq., post. 

Ibid., s. 80 (4). 

As to the local planning authority in this context, see para. 479, note 3, ante. 

National Parks and Access to the Countryside Act 1949, s. 82. 
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(iii) Rights of the Public and Landowners 
A. RIGHTS OF THE PUBLIC 


483. Right to enter or be on land. In general, a person who enters or is on land! 
comprised in an access agreement or access order for the purpose of open-air 
recreation”, without breaking or damaging any wall, fence, hedge or gate, is not 
to be treated as a trespasser? or to incur any other liability by reason only of 
entering or being on the landt. This immunity does not, however, apply to 
excepted land®; nor does it entitle a person to enter or be on any land, or do 
anything on it, in contravention of any prohibition contained in, or having effect 
under, any enactment®. Furthermore, an access agreement or order may specify or 
provide for imposing restrictions subject to which persons may enter or be upon 


the land’, and, in addition, certain general restrictions? must be observed by all 
persons having access to the land?. 


ed 
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It is unlawful for any person concerned with the provision of facilities to the 
public, including access to and use of any place which members of the public are 
permitted to enter, to discriminate!% on racial grounds!! or on grounds of sex 
against a person who wishes to use those facilities, or to apply different conditions 
to that person!?. 


1 For the meaning of “land”, see para. 473, note 2, ante. 

2 For the meaning of “open-air recreation”, see para. 437, note 4, ante. 

3 A person entering on any premises in exercise of rights conferred by virtue of an access 
agreement or order is not a visitor of the occupier of those premises for the purposes of the 
Occupiers’ Liability Act 1957: see s. 1 (4), and NEGLIGENCE, para. 20, ante. 

4 National Parks and Access to the Countryside Act 1949, s. 60 (1), which is expressed to be subject 

to the subsequent provisions of Part V (ss. 59-83). 

For the meaning of “excepted land”, see para. 484, post. 

National Parks and Access to the Countryside Act 1949, s. 60 (2). The powers of making byelaws 

and appointing wardens conferred by ss. 90, 92, apply to land or a waterway comprised in an 

access agreement or order or acquired for the purpose of giving rights of access to the public, as 
they do to a national park or place of outstanding natural beauty: see para. 449, ante. 

Ibid., s. 60 (3). In particular the restriction may exclude the land or any part of it at particular 

times from the operation of s. 60 (1): s. 60 (3). 

8 These general restrictions exclude ibid., s. 60 (1), in relation to a person who, in or upon the land 
in question, (1) drives or rides any vehicle (s. 60 (4), Sch. 2, para. 1 (a)); (2) lights any fire or does 
any act likely to cause a fire (Sch. 2, para. 1 (b)); (3) takes, or allows to enter or remain, any dog 
not under proper control (Sch. 2, para. 1 (c)); (4) wilfully kills, takes, molests or disturbs any 
animal, bird or fish or takes or injures any eggs or nests (Sch. 2, para. 1 (d)); (5) bathes in any non- 
tidal water in contravention of an official notice (see Sch. 2, para. 1 (e)); (6) engages in any 
operations of or connected with hunting, shooting, fishing, snaring, taking or destroying any 
animals, birds or fish (see Sch. 2, para. 1 (£)); (7) wilfully damages the land or anything on it or in- 
1t (Sch. 2, para. 1 (g)); (8) wilfully injures, removes or destroys any plant, shrub, tree or root or 
part of it (Sch. 2, para. 1 (h)); (9) obstructs the flow of any drain or watercourse, opens, shuts or 
interferes with any sluice gate etc., breaks through any hedge, fence or wall or neglects to shut or 
fasten any gate (see Sch. 2, para. 1 (i)); (9) affixes or writes any advertisement, bill, placard or 
notice (Sch. 2, para. 1 (j)); (10) deposits rubbish or leaves litter (Sch. 2, para. 1 (k)); (11) enages in 
riotous, disorderly or indecent conduct (Sch. 2, para. 1 (1); (12) wantonly disturbs, annoys or 
obstructs any person engaged in any lawful occupation (Sch. 2, para. 1 (m)); (13) holds any 
political meeting or delivers any political address (Sch. 1, para. 1 (n)); or (14) hinders or obstructs 
any person interested in the land or any person acting under his authority in the exercise of any 
right or power vested in him (Sch. 2, para. 1 (0)). Subject to consequential modifications heads 
(3)-(14) apply also to waterways: see Sch. 2, para. 2. 

9 Ibid., s. 60 (4). 

10 References to discrimination refer to any discrimination which falls within the Race Relations 

Act 1976, ss. 1, 2 (s. 3 (3) (a)), or the Sex Discrimination Act 1975, ss. 1-4 (s. § (1) (a)). 

11 “Racial grounds” means any of the following grounds, namely colour, race, nationality, or 
ethnic or national origins: Race Relations Act 1976, s. 3 (1). 

12 Ibid., s. 20 (1), (2) (a); Sex Discrimination Act 1975, s. 29 (1), (2) (a). 
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484. Excepted land. The general immunity from being treated as a trespasser or 
incurring penalties which is enjoyed by a person entering or being on land 
comprised in an access agreement or order! does not apply in the case of land 
which is excepted land?. For this purpose “excepted land” means land which is for 
the time being of any of the following descriptions: (1) agricultural land? other 
than land which is agricultural land by reason only that it affords rough grazing 
for livestock*; (2) land declared? to be managed as a nature reserve®; (3) land 
covered by buildings or the curtilage of such land’; (4) land used for the purpose 
of a park, garden or pleasure ground which was so used when the relevant access 
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agreement or order was made; (5) land used for getting minerals by surface 
working (including quarrying), or for the purposes of a railway (including a light 
railway) or tramway, or a golf course, racecourse or aerodrome’; (6) any other 
land!° covered by works used for the purposes of a statutory undertaking"! or the 
curtilage of such land!2; (7) land as respects which development! is in course of 
being carried out which will result in it becoming excepted land under head (3), 
head (5) or head (6)!4; and (8) certain commons and waste lands!5, 


1 Le. the immunity enjoyed under the National Parks and Access to the Countryside Act 1949, s. 60 
(1): see para. 483, ante. 

2 Ibid., s. 60 (1) proviso. For the meaning of “land”, see para. 447, note 8, ante. 

3 As to the meaning of “agricultural land”, see para. 475, note 16, ante. 

4 National Parks and Access to the Countryside Act 1949, s. 60 (5) (a). As regards land comprised in 
an access order confirmed after 3rd August 1968, the exception in head (1) does not apply to such 
land unless it was excepted agricultural land at the date of the making of the order or the 
Secretary of State (as to whom see para. 422, note 2, ante) decides on representations made to him 
that the prejudicial effect to the use or proposed use of such land as agricultural land (not used 
solely as grazing for livestock) outweighs the benefit arising from the facilities for access and 
gives a direction as respects the land: see the Countryside Act 1968, s. 17 (2), (3), 50 (3). Before 
coming to a decision he must consult the Countryside Commission and either hold a local 
inquiry or afford representers an opportunity of being heard by a person appointed by him: see 
s. 17 (4). Further as to his powers, see s. 17 (5). The land must be defined in the map contained in 
the access order: see s. 17 (6). Furthermore this exception does not apply to strips of land adjacent 
to a river or canal or expanse of water through which a river flows: s. 16 (2) (c), (5). 

s Le. by a declaration for the time being in force under the National Parks and Access to the 

Countryside Act 1949, s. 19 (2) (see para. 464, ante), or under s. 19 (2) as applied by s. 21 (see para. 

464, ante): s. 60 (s) (b). 

Ibid., s. 60 (5) (b). 

Ibid., s. 60 (5) (c). 

Ibid., s. 60 (5) (d). 

Ibid., s. 6o (5) (e). 

Le. land not falling within heads (1)—(s). 

“Statutory undertaking” has the meaning assigned by the Town and Country Planning Act 1971, 

s. 290 (1) (see para. 451, note 3, ante): National Parks and Access to the Countryside Act 1949, 

s. 114 (1), (4). 

12 Ibid., s. 60 (5) (f). 


13 “Development” has the meaning assigned by the Town and Country Planning Act 1971, ss. 22, 
290 (1): National Parks and Access to the Countryside Act 1949, s. 114 (1), (4). 

14 Ibid., s. 60 (5) (g). Land comprised in an access agreement or order does not, however, become 
excepted land by reason of any development carried out on it or any change of use made of it if 
the development or change of use is one for which, under the Town and Country Planning Act 
1971, planning permission is required and either that permission has not been granted or any 
condition subject to which it was granted has been contravened or not complied with: National 
Parks and Access to the Countryside Act 1949, s. 60 (5) proviso. 

Ibid., s. 60 (5) (h). The commons and waste land referred to are those in respect of which the 
public enjoys a right of access for purposes of air and exercise under the Law of Property Act 
1925, S. 193: see COMMONS, vol. 6, paras. 669 et seq. 
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485. Suspension of public access to avoid exceptional fire risk. If upon an 
application made to the Minister of Agriculture, Fisheries and Food! he is satisfied 
that, by reason of any exceptional conditions of weather, access by the public to 
land comprised in an access agreement or order is likely to result in fires, he may 
direct that for a specified period a person entering or being on the land is not to be 
entitled to immunity? from being treated as a trespasser. 
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1 The functions of the Minister of Agriculture and Fisheries were transferred to the Minister of 
Agriculture, Fisheries and Food by the Transfer of Functions (Ministry of Food) Order 1955, S.I. 
1955 No. 554, art. 3. The functions of the minister under the National Parks and Access to the 
Countryside Act 1949, s. 69, as regards Wales are dealt with by the Secretary of State for Wales: 
see the Transfer of Functions (Wales) (No. 1) Order 1978, S.I. 1978 No. 272, art. 2 (4), Sch. 1. The 
application may be made by any person interested in land comprised in an access agreement or 
order or by any other person appearing to the minister to have sufficient interest in the matter: 
National Parks and Access to the Countryside Act 1949, s. 69. For the meaning of “interest”, in 
relation to land, see para. 445, note 17, ante. 

2 As to this immunity, see ibid., s. 60 (1), and para. 483, ante. 

3 Ibid., s. 69. 


B. RIGHTS AND LIABILITIES OF LANDOWNERS 


486. Effect of access agreements or orders on use of land. A person having an 
interest in land', other than excepted land?, comprised in an access agreement or 
access order must not carry out any work on it which would result in the area of 
land to which the public is able to have access being substantially reduced?. This 
prohibition does not, however, prevent anything being done which would cause 
any land to become excepted landt. Nevertheless, an access agreement may 
impose restrictions for the purpose of preventing or restricting the conversion of 
land which is open country? into excepted landé. 

1 For the meaning of “interest”, see para. 445, note 17, ante, and for the meaning of “land”, see 

para. 447, note 8, ante. 

2 For the meaning of “excepted land”, see para. 485, ante. 

3 National Parks and Access to the Countryside Act 1949, s. 66 (1). For the power of the local 
planning authority to require a contravention of this restriction to be remedied, see s. 68, and 
para. 481, ante. Where the land is comprised in an access agreement this restriction against 
carrying out works affects only the interests in the land of the parties to the agreement and not 
those of any person having any other interest in the land: see s. 64 (6), and para. 473, note 2, ante. 
Ibid., s. 66 (1) proviso. 

For the meaning of “open country”, see para. 470, ante. 
See the Countryside Act 1968, s. 18, and para. 475, ante. 
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487. Liability to the public. The statutory rights of the public! in relation to 
land comprised in an access agreement or order do not operate to increase the 
liability of a person interested? in that land or adjoining land in respect of the state 
of the land or anything done or omitted on it’. 


1 Le. the rights of the public under the National Parks and Access to the Countryside Act 1949, s. 60 
(1): see para. 483, ante. 

2 For the meaning of “interested”, cf. para. 485, note 1, ante. 

3 National Parks and Access to the Countryside Act 1949, s. 66 (2). In particular, the fact that the 
public has rights of access to the land does not in relation to any factory, magazine, store or 
premises already established at the date of the agreement or order constitute the land an open 
place of resort for the public or a public place for the purposes of the Explosives Act 1875 and the 
Explosives Act 1923 (see EXPLOSIVES, vol. 18) or any order made or licence granted thereunder: 
National Parks and Access to the Countryside Act 1949, s. 80 (5). The position is, however, the 
opposite when the factory, magazine, store or premises is established after the date of the 
agreement or order: see s. 80 (6). 


Paras. 488-490 Vol. 34: Open Spaces and Historic Buildings 226 
ee a 


488. Modification of restrictions. If land comprised in an access agreement or 
order is subject to any covenant or other restriction which would be infringed by 
allowing the public to have access to the land, the covenant or other restriction 1s 
qualified!, and the liability under it of any person having an interest? in the land is 
limited accordingly?. 


1 Le. it has effect subject to the provisions (see paras. 473 et seq., ante) relating to access to open 
country contained in the National Parks and Access to the Countryside Act 1949, Part V 
(ss. $9-83) (see paras. 470 et seq., ante): s. 66 (3). 

2 For the meaning of “interest”, see para. 445, note 17, ante. 

3 National Parks and Access to the Countryside Act 1949, s. 66 (3). The person having the benefit of 
the covenant or restrictions may have a claim for compensation by virtue of s. 70 proviso: see 
para. 490, post. As to the enforcement of such covenants and restrictions, see EQUITY, vol. 16, 
paras. 1345 et seq. 


489. Use of ways. The use by the public or by any person of any way across land 
comprised in an access agreement or order is to be disregarded for the purpose of 
any enactment or rule of law under which the dedication of a highway! or the 
grant of an easement? may be presumed or established by prescription?. 


1 As to the presumption of dedication of land as a highway, see HIGHWAYS, vol. 21, para. 72. 

2 As to the creation of easements by presumption or prescription, see EASEMENTS, vol. 14, paras. 60 
et seq. 

3 National Parks and Access to the Countryside Act 1949, s. 66 (4). 


490. Entitlement to compensation. Where the value of the interest! of any 
person in land is depreciated in consequence of the coming into operation of an 
access order, the local planning authority? must pay compensation to that person 
equal in amount to the depreciation?. However, compensation is not payable for 
depreciation of an interest in land being land which is not comprised in the access 
order, or if so comprised is excepted land*, unless that land is held with land 
comprised in the order which is not excepted land’, or unless the omission of any 
other person to exclude the public from the land comprised in the order or any 
part of it would have been actionable® at the suit of the person seeking 
compensation if the access order had not come into operation’. 


1 For the meaning of “interest”, see para. 445, note 17, ante. 

2 The functions of the local planning authority under the National Parks and Access to the 
Countryside Act 1949, s. 70, are the functions of the authority by which the agreement or order 
was made or, where such an order was made by a minister of the Crown, of the county planning 
authority: Local Government Act 1972, s. 184 (7), Sch. 17, para. 37. As to the county planning 
authority, see para. 446, ante. 

National Parks and Access to the Countryside Act 1949, s. 70. 

For the meaning of “excepted land”, see para. 484, ante. 

National Parks and Access to the Countryside Act 1979, s. 70 proviso (a). 

The liability of any person interested in land comprised in an access order in respect of a 
restriction arising under a covenant or otherwise as to the use of any land comprised in the order 
is limited by ibid., s. 66 (3): see para. 488, ante. 

7 Ibid., s. 70 proviso (b). 
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491. Assessment of compensation. For the purpose of enabling compensation 
to be assessed in the light of experience gained of the actual effect on land of the 
coming into operation of access orders, any such compensation is not payable, 
except in special circumstances, until the expiration of five years from the coming 
into operation of the relevant order!. This restriction does not, however, require 
the compensation to be assessed as at a date later than the date of the coming into 
operation of the relevant order; but in calculating the compensation it must be 
assumed that, on a sale at that date of the interest in respect of which the 
compensation is claimed, the purchaser would have had certain knowledge 
concerning the order?. If during the five-year period the relevant access order is 
revoked or so varied as to exclude from its operation any land not being excepted 
land’, the compensation in respect of the land which thereby ceases to be 
comprised in an order is payable at the time the order is so revoked or varied’. 


1 National Parks and Access to the Countryside Act 1949, s. 71 (1). “The relevant order” means the 
order giving rise to the compensation: s. 71 (1). 

2 Ibid., s. 71 (2). The knowledge which the purchaser must be assumed to possess is (1) of the actual 
effect during the five-year period, on the land in which the interest subsists and the use of that 
land, of the coming into operation of the relevant order (s. 71 (2) (a)); (2) of the fact and date of 
any revocation or variation during that period of the relevant order (s. 71 (2) (b)); and (3) of the 
fact and date of any changes during that period, as respects land comprised in the order, from or 
to excepted land (s. 71 (2) (c)). For the meaning of “interest”, see para. 445, note 17, ante. 

3 For the meaning of “‘excepted land”, see para. 484, ante. 

4 See the National Parks and Access to the Countryside Act 1949, s. 71 (3). It may be that at 
different times within a five-year period two or more parcels of land become comprised in access 
orders and some person has an interest in each of those parcels. In this event, with the consent of 
every person having an interest in each of those parcels other than the first, s. 71 (1)-(3) applies in 
relation to each of the last-mentioned parcels with the substitution for any reference to the five- 
year period from the coming into operation of the order by virtue of which that parcel became 
so comprised of a reference to a five-year period from the coming into operation of the order by 
virtue of which the first of those parcels became so comprised: s. 71 (4). 


492. Claims for compensation. A claim for compensation must be in writing and 
must be served on the local planning authority for the area in which the land 
comprised in the relevant order is situated’. Service must be effected within six 
months of the coming into operation of the order or such extended period as the 
Secretary of State? in a particular case allows’. The claim must give sufficient 
particulars of the land in respect of which it is made to enable the boundaries to be 
approximately identified, and must show the nature of the claimant’s title to his 
interest in the land*, but it need not state the amount of compensation claimed. 
The local planning authority must keep a register of claims made®, and must 
notify a claimant as soon as possible that his claim has been recorded’. Within six 
months, or such extended period as the Secretary of State in any particular case 
allows, from the date when the compensation becomes payable, a person whose 
claim has been recorded may apply in writing to the local planning authority for 
payment, stating the amount of compensation claimed and giving particulars of 
his title to receive payment®. 


1 See the National Parks and Access to the Countryside Act 1949, s. 72 (1), (2); and the National 
Parks and Access to the Countryside Regulations 1950, S.I. 1950 No. 1066, reg. 23 (1). For the 
meaning of “the relevant order”, see para. 491, note 1, ante. As to the functions of local planning 
authorities in relation to the payment of compensation, see para. 490, ante. 

2 As to the Secretary of State, see para. 422, note 2, ante. 


Paras. 492-494 Vol. 34: Open Spaces and Historic Buildings 228 
— o a 555 IIA ct 


National Parks and Access to the Countryside Regulations 1950, reg. 23 (2). 

Ibid., reg. 23 (3). 

National Parks and Access to the Countryside Act 1949, s. 72 (2) proviso. 

National Parks and Access to the Countryside Regulations 1950, reg. 23 (4). The register must be 
available for inspection by the public at all reasonable hours: reg. 23 (4). 

Ibid., reg. 23 (4). 

National Parks and Access to the Countryside Act 1949, s. 72 (3), (4); National Parks and Access 
to the Countryside Regulations 1950, reg. 24 (1)—(3). 
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493. Making of payments. Payment becomes due when the amount of 
compensation has been agreed or has been determined!, and bears interest? from 
the date on which the relevant order? came into operation to the date upon which 
payment is made’. 

However, at any time after giving notice of a claim a claimant may apply to the 
local planning authority5 for a payment on account on the ground of special 
circumstances, and, if satisfied that special circumstances exist, the authority may 
make a payment on account of such amount as it may determine®. Any person 
aggrieved’ by the authority’s refusal to make a payment on account or by the 
amount of such a payment may appeal to the Secretary of State®, who must allow 
the complainant and the authority an opportunity of being heard by a person 
appointed by him for the purpose, and may then either confirm the authority’s 
decision or direct it to make a payment on account of an amount which seems to 
him just?. 


- 


National Parks and Access to the Countryside Act 1949, s. 72 (5). The same provisions as apply 
with reference to any dispute as to the compensation payable by the Nature Conservancy 
Council in consequence of the making of byelaws apply to claims for compensation in respect of 
access orders: see s. 107, and para. 469, ante. 

The rate of interest is the rate prescribed from time to time by the Treasury under the Land 
Compensation Act 1961, s. 32 (replacing the Town and Country Planning Act 1947, s. $7 (2)), in 
respect of compensation for land compulsorily purchased in which entry has been made before 
the payment of compensation: see the National Parks and Access to the Countryside Regulations 
1950, S.I. 1950 No. 1066, reg. 24 (4); the Land Compensation Act 1961, s. 40 (1); and COMPULSORY 
ACQUISITION, vol. 8, para. 146, note 3. 

For the meaning of “the relevant order”, see para. 491, note 1, ante. 

National Parks and Access to the Countryside Act 1949, s. 72 ($). 

As to the local planning authority, see para. 490, note 2, ante. 

National a and Access to the Countryside Act 1949, s. 73 (1); Countryside Act 1968, ss. 23 (1), 
50 (2), Sch. 5. 

For the meaning of “person aggrieved”, see ADMINISTRATIVE LAW, vol. 1, para. 49. 

National Parks and Access to the Countryside Act 1949, s. 73 (2). As to the Secretary of State, see 
para. 422, note 2, ante. 

Ibid., s. 73 (2). 
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(3) ACQUISITION OF LAND 


494. Acquisition by local planning authority. A local planning authority! 
may acquire compulsorily? any open country? in its area, other than excepted 
land*, if it appears to the authority that it is requisite that the public should have 
access to such land for open-air recreation®, and that in the circumstances it is 
expedient that access should be secured by the acquisition of the land”. The 
authority may also acquire compulsorily any land surrounded by or contiguous or 
adjacent to such land if it appears to the authority that the proper carrying out of 
its purpose would be substantially prejudiced unless this further land was 
acquired. 
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Where land has been acquired by a local planning authority under these 
powers”, it becomes the authority’s duty to manage the land so as to give the 
public access for open-air recreation to as much of it as is practicable, having 
regard to the nature of the different parts of the land, any dangers to which the 
public or any persons employed on the land might be exposed, and all other 
relevant circumstances!%. The authority may provide convenient means of 
access'! to the land, and carry out such other works as it considers requisite for 
achieving the purpose for which the land was acquired!?, 


E 


As to the local planning authority, see para. 446, ante. 

The power of compulsory acquisition is exercisable by the local authority on authorisation in any 

particular case by the Secretary of State: see the National Parks and Access to the Countryside 

Act 1949, s. 103 (1); Nature Conservancy Council Act 1973, s. 1 (1) (b), Sch. 1, para. 2 (1); see para. 

465, ante. Duly authorised persons may enter on land to be compulsorily acquired for the purpose 

of surveying it: see the National Parks and Access to the Countryside Act 1949, s. 108, and para. 

466, ante. 

For the meaning of “open country”, see para. 470, ante. The powers of acquisition apply also in 

the case of Crown land, subject to the modification that Crown land may not be acquired except 

with the consent of the appropriate authority: see ibid., s. 101 (6) (b), (11), and para. 440, ante. 

Land forming part of Epping Forest or Burnham Beeches, or inalienably held by the National 

Trust, is, however, outside the powers of acquisition because Part V (ss. 59-83) does not apply to 

such land: see ss. 112, 113. 

4 In this context “excepted land” includes, in relation to any compulsory purchase, land such that if 
an access agreement or order had been made at the time when the compulsory purchase order 
was confirmed the land would have been excepted land as defined in para. 484, ante, for the 
purpose of that agreement or order by reason of being used at that time as a park, garden or 
pleasure ground: ibid., s. 76 (1) proviso. 

5 It is suggested that the Department of the Environment should be consulted before an acquisition 
is made: see Ministry of Town and Country Planning circular 50/96. 

6 National Parks and Access to the Countryside Act 1949, s. 76 (1) (a). For the meaning of “open- 

air recreation”, see para. 437, note 4, ante. 

Ibid., s. 76 (1) (b). 

Ibid., s. 76 (2). 

Le. under ibid., s. 76 (1), (2). 

Ibid., s. 76 (4). 

“Means of access” in this context includes any means of access, whether private or public for 

vehicles or for foot passengers, and includes a street: Town and Country Planning Act 1971, s. 290 

(1), applied by the National Parks and Access to the Countryside Act 1949, s. 114 (1), (4). 

12 Ibid., s. 76 (3). 
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495. Acquisition by the Secretary of State. Where it appears to the Secretary 
of State! that it is requisite that the public should have access for open-air 
recreation? to any open country? in a national park*, which is not excepted land”, 
and that it is expedient that such access should be secured by means of the 
acquisition of the land by him®, he may, with the Treasury consent, acquire the 
land by agreement, whether by way of purchase, lease or exchange, or acquire it 
compulsorily’. He may also acquire in the same way any land surrounded by or 
contiguous or adjacent to such land if it appears to him that the proper carrying 
out of his purpose would be substantially prejudiced unless this further land was 
acquired’. 

Unless in any particular case the Secretary of State determines otherwise, any 
land acquired by him under these powers? must be transferred by him to other 
persons upon trusts or subject to conditions which appear to him expedient for 
securing public access for open-air recreation to as much of the land as appears to 
him practicable, having regard to the nature of the different parts of the land, any 
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dangers to which the public or persons employed on the land might be exposed 
and all other relevant circumstances!®, With Treasury consent, the 
arrangements for the transfer of the land-may provide for the Secretary of State 
defraying or contributing towards the cost of managing the land in accordance 
with the trusts or conditions upon which it was transferred!?. 

If the land is retained by the Secretary of State he may defray the costs of 
managing it so as to secure public access!?; and he may also carry out such works 
as he may consider requisite for providing means of access or otherwise for 
securing public access!3. If the land is transferred to other persons, the Secretary of 
State may arrange for these works to be carried out by them!4. 


As to the Secretary of State, see para. 422, note 2, ante. 

For the meaning of “open-air recreation”, see para. 437, note 4, ante. 

For the meaning of “open country”, see para. 470, ante. 

For the meaning of “national park”, see para. 437, note 7, ante. 

National Parks and Access to the Countryside Act 1949, s. 77 (1) (a). ““Excepted land” in this 

context includes, in relation to any compulsory purchase, land such that if an access agreement or 

order had been made when the compulsory purchase order was confirmed, the land would have 

been excepted land by virtue ofs. 60 (5) (d) (see head (4) in para. 484, ante): s. 77 (1). Land forming 

part of Epping Forest or Burnham Beeches, or held inalienably by the National Trust, is, 

however, outside the power of acquisition: ss. 112, 113. 

6 Ibid s 77 O) (D). 

7 Ibid., s. 77 (1). As to compulsory acquisitions by the Secretary of State, see further para. 465, note 
10, ante. 

8 Ibid., s. 76 (2), applied by s. 77 (2). 

9 Le. under ibid., s. 77 (1), (2). 

10 Ibid., ss. 14 (2), 76 (4), applied by s. 77 (3). 

11 Ibid., s. 14 (3), applied by s. 77 (3). 

12 Ibid., s. 14 (4), applied by s. 77 (3). 

13 Ibid., s. 77 (5). For the meaning of “means of access”, see para. 494, note II, ante. 

wi Mol. S77 (5): 
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496. Acquisition by the Minister of Agriculture, Fisheries and Food. In 
any case where the Secretary of State! with Treasury consent would have power 
to acquire land?, but it appears to him and to the Minister of Agriculture, Fisheries 
and Food that having regard to the character of the land it would be more suitable 
for it to be acquired by the minister, the power of acquisition may be exercised by 
the minister?. When land is so acquired by the minister, he has the same powers 
and is subject to the same obligations in connection with it* as apply to the 
Secretary of State in connection with land acquired by himS. 


1 As to the Secretary of State, see para. 422, note 2, ante. 

2 Ie. under the National Parks and Access to the Countryside Act 1949, s. 77 (1), (2): see para. 495, 
ante. 

3 Ibid., s. 77 (4); Transfer of Functions (Ministry of Food) Order 1955, S.I. 1955 No. 554. As to 
acquisitions by the minister, see further para. 465, note 10, ante. 

4 Le. those under the National Parks and Access to the Countryside Act 1949, s. 77 (3)—(5) : see para. 
495, ante. 

5 Ibid., s. 77 (4), (5); Transfer of Functions (Ministry of Food) Order 1955. 
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(4) MAPS AND NOTICES 


497. Maps of land subject to public access. Every local planning authority! 
having an area which comprises any land subject to an access agreement or access 
order or acquired for the purpose of giving rights of access to the public must 
prepare and keep up to date a map on the prescribed scale?. The map is known as 
a “rights of access map’’>, and must define in the prescribed manner‘ (1) the land 
subject to the access agreement or order, or which has been acquired?; (2) any part 
of any land subject to an access agreement or order, which in the authority’s 
opinion is excepted land®, and which in the authority’s opinion it is practicable to 
define on the map”; and (3) any part of any land comprised in acquired land from 
which the public is excluded?, and which in the authority’s opinion it is 
practicable so to define’. 

The authority must have copies of the rights of access map available for 
inspection by the public at such places as the authority determines; and may 
display at places where the public obtains access to the land to which the map 
relates reproductions of the map!°. 


= 


The functions conferred on a local planning authority by the National Parks and Access to the 
Countryside Act 1949, s. 78 (1), are exercisable by a county planning authority, and such an 
authority may require any other local planning authority having functions under Part V 
(ss. 59-83) within its area to give it such information as may facilitate the discharge of its 
functions under s. 78 (1): Local Government Act 1972, s. 184 (7), Sch. 17, para. 36. As to the 
county planning authority, see para. 446, ante. 

National Parks and Access to the Countryside Act 1949, s. 78 (1). The scale must be not less than 
24 inches to 1 mile: National Parks and Access to the Countryside Regulations 1950, S.I. 1950 No. 
1066, reg. II. 


N 


3 Ibid., reg. 1o (c). 

4 See ibid., regs. 13, 14. 

5 National Parks and Access to the Countryside Act 1949, s. 78 (1) (i). 

6 For the meaning of “excepted land”, see para. 484, ante. Formerly, land which was excepted land 
by virtue of being agricultural land did not have to be defined in the map contained in the access 
order. However, as regards land comprised in an access order confirmed after 3rd August 1968, all 
such land which is excepted at the date of the making of the order must be defined in such a map 
which must be altered to take account of any direction whereby such land is excepted: see the 
Countryside Act 1968, ss. 17 (2) (a), (b), so (3), and paras. 475, 484, ante. 

7 National Parks and Access to the Countryside Act 1949, s. 78 (1) (11). 

8 Le. for the purpose of avoiding danger to the public or to persons employed on the land, or 
because it is excepted land, or for any other reason: ibid., s. 78 (1) (iii). 

9 Ibid., s. 78 (1) (111). 

10 Ibid., s. 78 (2) (a). A local planning authority may contribute towards expenditure incurred by a 


person in displaying such reproductions and notices specifying restrictions on access (see para. 
498, post): Countryside Act 1968, s. 20. As to grants made in connection with such contributions, 


see s. 34 (1). 


498. Notices. If it thinks fit, a local planning authority’ may display notices at 
places where the public obtain access to any land to which a rights of access map? 
relates, specifying any restrictions? on rights of access to the land or any part of itt. 
A local planning authority? may erect and maintain notices indicating the 
boundaries of land comprised in an access agreement or order and of any excepted 
land. When land is subject to an access agreement or order the authority may 
defray, or contribute towards, or undertake to defray or contribute towards, the 
expenditure involved in erecting and maintaining boundary notices?. 
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As to the local planning authority, see para. 497, note 1, ante. 

2 As to rights of access maps, see para. 497, ante. 

3 E.g. restrictions imposed under the National Parks and Access to the Countryside Act 1949, s. 60 
(3) (see para. 483, ante), or the general restrictions referred to in Sch. 2 (see para. 483, note 8, ante), 
or restrictions imposed under byelaws (see para. 469, ante). 

4 Ibid., s. 78 (2) (b). As to contributions to the cost of displaying notices, see para. 497, note Io, ante. 

5 The functions of a local planning authority under ibid., ss. 81, 82, are exercisable by the authority 
by which the access order was made or where such an order was made by a minister of the 
Crown, by the county planning authority: Local Government Act 1972, s. 184 (7), Sch. 17, para. 
37. As to the county planning authority, see para. 446, ante. 

6 National Parks and Access to the Countryside Act 1949, s. 81. As to the contents of notices, see 
Ministry of Town and Country Planning circular 50/96. For the meaning of “excepted land”, see 
para. 484, ante. 

7 National Parks and Access to the Countryside Act 1949, s. 82. 
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4. PUBLIC OPEN SPACES, PARKS AND 
RECREATION GROUNDS 


(1) VARIOUS CATEGORIES OF ORENTSENCGCES 


(i) Introduction 


499. Open spaces generally. The expression “open space” is usually defined for 
the particular purposes of each Act in which it is used!; but in the absence of 
statutory definition “open space”, as used in this title, means any open space upon 
which building is restricted or prohibited. The open spaces discussed in this part of 
this title are those to which the public has rights (principally statutory rights?) of 
access for the purposes of recreation?. Elsewhere in this work consideration is 
given to open spaces to which the public has rights of access for other purposes, 
for example commons?*, highways*, market places?, street playgrounds’, the sea®, 
the foreshore?, rivers and certain inland lakes!® and open spaces devoted to 
purposes inconsistent with building operations, such as burial grounds!!. 


1 See e.g. the Open Spaces Act 1906, s. 20, which defines “open space” as any land, whether 
inclosed or not, on which there are no buildings or of which not more than one-twentieth part is 
covered with buildings, and the whole or the remainder of which is laid out as a garden or is used 
for purposes of recreation, or lies waste and unoccupied. The Ministry of Housing and Local 
Government Provisional Order Confirmation (Greater London Parks and Open Spaces) Act 
1967, s. 1, Schedule, art. 6, defines “open space” as including any public park, heath, common, 
recreation ground, pleasure ground, garden, walk, ornamental inclosure or disused burial ground 
under the control or management of the Greater London Council or a London borough council. 
The Acquisition of Land (Authorisation Procedure) Act 1946, s. 8 (1), defines “open space” as any 
land laid out as a public garden, or used for the purposes of public recreation, or land being a 
disused burial ground, and this definition applies also for the purposes of certain other Acts: see 
e.g. the Town and Country Planning Act 1971, s. 290 (1), and the Housing Act 1957, s. 150 (4). 
However, rights over village greens rest on custom: see paras. 507—509, post. 

See paras. 500, $07 et seg., post. As to rights of access to open country for open-air recreation 
under the National Parks and Access to the Countryside Act 1949, Part V (ss. 59-83), see paras. 470 
et seq., ante. 

4 See generally COMMONS, vol. 6, paras. 501 et seq. Members of the public have rights of access to 
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certain commons for purposes of air and exercise under the Law of Property Act 1925, s. 193 : see 

COMMONS, vol. 6, paras. 669—672. 

As to the general right of the public in relation to highways, see HIGHWAYS, vol. 21, paras. 1 et seq. 

As to the right of the public to enter and frequent market places, see MARKETS AND FAIRS, vol. 29, 

para. 623. 

7 See the Road Traffic Regulation Act 1967, ss. 26, 26A, 27; Transport Act 1968, ss. 126 (10), 130 (6) 
(a), 133, Sch. 14, Part II, Part VI, paras. 15-17; Local Government Act 1972, ss. 186 (1), 272 (1), Sch. 
19, Part HI, Sch. 30. 

8 See FISHERIES, vol. 18, paras. 607, 740 et seq. 

9 See CONSTITUTIONAL LAW, vol. 8, para. 1419, and WATERS. 

10 See FISHERIES, vol. 18, paras. 609 et seq., and WATERS. 

11 See CREMATION AND BURIAL, vol. 10, paras. 1219-1234. See also the John F. Kennedy Memorial 
Act 1964 whereby land at Runnymede is vested in the United States of America to be preserved 
in perpetuity in memory of the late president for the use and enjoyment of the public under the 
control and management of the Trustees of the Kennedy Memorial Fund. 
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500. Jus spatiandi. There can be no common law right in the public or 
customary right in the inhabitants of a particular place to stray over an open space 
or to remain on that space for such purposes as they may think proper, that is to 
say, no jus spatiandi vel manendi!, as distinct from the proper customary use of 
village or town greens. 

The only common law right of the kind which can be claimed by the public is 
to pass and repass from one point to another across an open space?, and the only 
customary right of the kind which can be claimed by the inhabitants of a 
particular place is to use a green for exercise and recreation, including the playing 
of lawful games”. 


t A-G v Antrobus [1905] 2 Ch 188 at 198, 206, per Farwell J; Eyre v New Forest Highway Board (1892) 
56 JP 517 at 519; Re Badock’s Deed of Gift, Bristol Corpn v A-G (1948) 64 TLR 176; Copeland 
v Greenhalf [1952] Ch 488, [1952] 1 All ER 809; Re Ellenborough Park, Re Davies, Powell v Maddison 
[1956] Ch 131, [1955] 3 All ER 667, CA. The right to use a private pleasure ground is, however, an 
easement known to the law: see Re Ellenborough Park, Re Davies, Powell v Maddison, supra; and 
EASEMENTS, vol. 14, paras. 18, 146. See also TRESPASS. 

2 See HIGHWAYS, vol. 21, paras. 1, 2. 

3 See para. 507, post. As to customary rights over foreshore, see WATERS. 


501. Various statutory exemptions affecting open spaces. To provide the 
means of public recreation is a charitable purpose!, and so trusts formed for the 
purposes of providing such means of public recreation are entitled to the various 
tax exemptions accorded to charities?. 

An open space which has been irrevocably dedicated to the public for the 
purposes of recreation, and which cannot be let or used beneficially, is non- 
commercial, and so exempt from rating and such charges as private street works 
expenses; but where the dedication of an open space is not irrevocable or if it can 
be so let or used it is not outside commercial use’. 

The requirement of a licence to fell trees imposed by the Forestry Act 1967 does 
not apply to the felling of any trees standing or growing on land comprising a 
public open space‘. 


I See CHARITIES, vol. 5, paras. $38, 544—547. 

2 For the exemptions afforded to charities from income tax, see INCOME TAXATION, vol. 23, paras. 
1066 et seq. For the relief from capital transfer tax of gifts for charitable purposes, see GIFT AND 
ESTATE TAXATION, vol. 19, para. 677. 
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3 As to the exemption from private street works expenses, see HIGHWAYS, vol. 21, para. 844; and as 
to the exemption from rates, see Lambeth Overseers v LCC [1897] AC 625, HL; the General Rate 
Act 1967, s. 44; Local Government Act 1972, s..272 (1), Sch. 30; and RATING. 

4 See the Forestry Act 1967, s. 9 (1), (2) (b), and FORESTRY, vol. 19, paras. 47, 48. 


502. Compulsory purchase and appropriation. A local planning authority! 
must prepare and send to the Secretary of State a report of a survey? and a 
structure plan? of its area in order to formulate policy in relation to recreation and 
leisure, townscape and landscape‘. 

A local authority? may be authorised by the Secretary of State to acquire 
compulsorily any land in its area in connection with development and other 
planning purposesó, and the Acquisition of Land (Authorisation Procedure) Act 
1946 applies to such an acquisition’. Moreover, a local authority’ may be 
authorised by order? to appropriate, for any purpose for which it can be 
authorised to acquire land!°, any land held by it for other purposes which is or 
forms part of a common!!, open space!? or fuel or field garden allotment other 
than Green Belt land!3. The use of open spaces so acquired or appropriated, in any 
manner in accordance with planning permission, is authorised notwithstanding 
restrictions contained in any enactment relating to land of that kind". 

A local authority!® may, by agreement, acquire any land for any purpose for 
which a local authority may be authorised to acquire land'*?. 

Compulsory purchase orders to which the Acquisition of Land (Authorisation 
Procedure) Act 1946 applies authorising the purchase of any land forming part of a 
common, open space, or fuel or field garden allotment are subject to special 
parliamentary procedure!” except where excluded by a certificate of the 
Secretary of State!8. Similar provisions apply in the case of certain compulsory 
purchase orders made under the Housing Act 19571”. 


1 For the meaning of “local planning authority”, see para. 446, ante. 

2 l.e. made under the Town and Country Planning Act 1971, s. 6 (see TOWN AND COUNTRY 
PLANNING): s. 7 (1). 

3 Le. complying with ibid., s. 7 (3) (see TOWN AND COUNTRY PLANNING): s. 7 (1). 

4 See ibid., s. 7; Town and Country Planning (Structure and Local Plans) Regulations 1974, S.I. 
1974 No. 1486, reg. 10, Sch. 1, Part II; Town and Country Planning (Amendment) Act 1972, s$. 1; 
Local Government Act 1972, ss. 182 (3), 272 (1), 273, Sch. 16, paras. 8—14, Sch. 30; and TOWN AND 
COUNTRY PLANNING. As to the Secretary of State, see para. 422, note 2, ante. 

$ “Local authority” means the council of a county and county district, the Greater London 
Council and the council of a London borough: Town and Country Planning Act 1971, s. 112 (5); 
Local Government Act 1972, s. 222, Sch. 30. 

6 See the Town and Country Planning Act 1971, s. 112 (1), and LOCAL GOVERNMENT, vol. 28, para. 
1228. Where, under s. 112 (1), the Secretary of State has power to authorise a local authority to 
acquire land compulsorily he may, after the requisite consultation (see s. 112 (3)), authorise the 
land to be so acquired by another authority being a local authority within the meaning of s. 290 
(1) (see para. 443, note 4, ante): s. 112 (2). 

7 Ibid., s. 112 (4); and see COMPULSORY ACQUISITION, vol. 8, paras. 10-37. 

8 For the meaning of “local authority” in this context, see para. 443, note 4, ante. 

Le. by order made by the authority and confirmed by the Secretary of State: see the Town and 

Country Planning Act 1971, s. 121 (1). The order is subject to the special procedure set out in the 

Acquisition of Land (Authorisation Procedure) Act 1946, Sch. 1, para. 11 (see COMPULSORY 

ACQUISITION, vol. 8, para. 54): see the Town and Country Planning Act 1971, s. 121 (2). 

10 A principal council may not appropriate any land under the Local Government Act 1972, s. 122 
(1) (see LOCAL GOVERNMENT, vol, 28, para. 1221), which it may be authorised to appropriate under 
the Town and Country Planning Act 1971, s. 121, unless the total of the land appropriated in any 
particular common, open space or fuel or field garden allotment does not in aggregate exceed 250 
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II 
12 


13 


14 
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16 


17 
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square yards, and before appropriating the land the authority advertises its intention in two 
consecutive weeks in a newspaper circulating in the area and considers any objections, and where 
any public trust land is so appropriated it is thereby freed from any trust arising solely by reason 
of its being public trust land: see the Local Government Act 1972, s. 122 (2), and LOCAL 
GOVERNMENT, vol. 28, para. 1221. As to the appropriation of land by parish or community 
councils, see s. 126, and LOCAL GOVERNMENT, vol. 28, para. 1225. As to appropriation and 
acquisition under the Open Spaces Act 1906, see ss. 7, 9, and paras. 515-523, post. A local authority 
may appropriate land under the Local Government Act 1972, s. 122, for the purposes of certain of 
its community land functions: see LOCAL GOVERNMENT, vol. 28, para. 1221, text and note 29. 
As to commons, see COMMONS, vol. 6, paras. 541-544. 

“Open space” includes land held on trust as an open space, even if it has been built on: see Third 
Greytown Properties Ltd v Peterborough Corpn [1973] 3 All ER 731. 

See the Town and Country Planning Act 1971, s. 121; Local Government Act 1972, ss. 122, 126, 
272 (1) Sch. 30; Town and Country Planning (Transitional Provisions) Order 1974, S.I. 1974 No. 
459, art. 7; and LOCAL GOVERNMENT, vol. 28, para. 1235. As to Green Belt land, see paras. 544 et 
seq., post. Any power ofa local authority to acquire land under the Town and Country Planning 
Act 1971, Part VI (ss. 112-133), includes power to acquire land required for giving in exchange for 
land appropriated under s. 121 or for Green Belt appropriation (see para. 554, post) for purposes 
specified in a development plan: see s. 120. Where land appropriated under s. 121 was acquired 
under any enactment incorporating the Lands Clauses Acts, any works executed on the land after 
the appropriation is for the purpose of the Lands Clauses Consolidation Act 1845, s. 68, and the 
Compulsory Purchase Act 1965, s. 10, deemed to have been authorised by the enactment under 
which the land was acquired: Town and Country Planning Act 1971, s. 121 (4); and see 
COMPULSORY ACQUISITION, vol. 8, para. 372. On the appropriation of land under s. 121, 
adjustments in the accounts of the local authority concerned may be directed: see s. 121 (5); and 
cf. the general provisions as to the adjustment of accounts on apportionment contained in the 
Town and Country Planning Act 1959, s. 24, which do not apply where the Town and Country 
Planning Act 1971, s. 121 (5), applies: Housing Finance Act 1972, s. 101 (3); and see LOCAL 
GOVERNMENT, vol. 28, para. 1241. 

See the Town and Country Planning Act 1971, s. 129. Similar authorisation is given in relation to 
any such land acquired by a development corporation or a highway authority for the purposes of 
the New Towns Act 1965: see s. 21, and TOWN AND COUNTRY PLANNING. 

“Local authority” in this context means a county, London borough or district council: Town 
and Country Planning Act 1971, s. 119 (1); Local Government Act 1972, ss. 179 (3), 272 (1), Sch. 30. 
Le. under the Town and Country Planning Act 1971, s. 112: s. 119 (1) (a); see LOCAL GOVERNMENT, 
vol. 28, para. 1228, text and notes 12, 13. 

As to this procedure, see PARLIAMENT, paras. 1399 et seq., post. 

See the Acquisition of Land (Authorisation Procedure) Act 1946, s. 1, Sch. 1, para. 11; Town and 
Country Planning Act 1968, s. 31 (1); Highways Act 1971, s. $6; and COMPULSORY ACQUISITION, 
vol. 8, paras. 10, 32, 4. As to the conditions for giving a certificate, see COMMONS, vol. 6, para. 


See the Housing Act 1957, s. 150, and HOUSING, vol. 22, para. 721. 


503. Appropriation for allotments. Land which is a public park, garden or 
pleasure ground or which forms part of a town or village green may not be 
appropriated for allotments!. Furthermore, no land may be authorised to be 
acquired compulsorily, either by purchase or hiring, which at the date of the order 
forms part of any park, garden or pleasure ground or is woodland not wholly 
surrounded by or adjacent to land acquired by a council’. 


I 


2 


See the Land Settlement (Facilities) Act 1919, s. 28 (1); Local Government Act 1972, s. 131 (1) (b), 
(2); ALLOTMENTS, vol. 2, para. 32; and COMMONS, vol. 6, para. 541. = 
See the Small Holdings and Allotments Act 1908, s. 41 (1); Acquisition of Land (Authorisation 
Procedure) Act 1946, ss. 6, 10, Schs. 4, 6; and ALLOTMENTS, vol. 2, para. 26. 
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504. Provision of open spaces by tenant for life. A tenant for life under the 
Settled Land Act 1925 is empowered for the general benefit of the residents on the 
settled land to cause any part of the land to'be appropriated and laid out for streets, 
roads, paths, squares, gardens or other open spaces, for the use of the public or of 
individuals’. 


1 See the Settled Land Act 1925, s. $6, and SETTLEMENTS. 


505. Provision of amenities by parish councils. Subject to obtaining the 
necessary consent!, a parish or community council may provide and maintain 
seats and shelters for the use of the public in, or on any land abutting on, any road 
within the parish or community?; and a parish or community council may 
appropriate a limited part of certain open spaces and recreation grounds under its 
control for the purpose of providing public parking spaces for bicycles and 
motor-cycles?. 


1 As to the necessary consent, see the Parish Councils Act 1957, s. $; Minister of Aviation Order 
1959, S.I. 1959 No. 1768, art. 3 (3); Road Traffic Act 1960, s. 267 (1), Sch. 18; Secretary of State for 
the Environment Order 1970, S.I. 1970 No. 1681; and HIGHWAYS, vol. 21, para. 388. 

2 See the Parish Councils Act 1957, s. 1 (1); Local Government Act 1972, s. 179 (1), (4); LOCAL 

GOVERNMENT, vol. 28, para. 1368; and HIGHWAYS, vol. 21, para. 406. 

See the Road Traffic Regulation Act 1967, ss. 46, 47; Local Government Act 1972, s. 177 (1), (4); 

and ROAD TRAFFIC. As to the defrayment of the expenses of parish and community. councils, see 

the Local Government Act 1972, s. 150, and LOCAL GOVERNMENT, vol, 28, para. 1251. As to the 

duty of a local authority to remove vehicles abandoned on any land in the open air or on a 

highway, see the Civic Amenities Act 1967, ss. 20-23; Local Government Act 1972, s. 186 (2), Sch. 

19, paras. 33-36; and PUBLIC HEALTH. As to the duty to remove abandoned vehicles generally, see 

the Road Traffic Regulation Act 1967, ss. 20, 52, $3; Local Government Act 1972, s. 186 (1); and 

ROAD TRAFFIC. 
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506. Offences committed in open spaces and other places of public 
access. It is an offence to leave litter in any place in the open air to which the 
public has access!. Any person frequenting or loitering in a street or public place 
for the purpose of bookmaking or betting commits an offence?. The vagrancy 
laws and other enactments also create a wide variety of offences in relation to 
public places’. 


1 See the Litter Act 1958, s. 1 (1); the Dangerous Litter Act 1971, s. 1 (1); and HIGHWAYS, vol. 21, 
para. 478. 

2 See the Betting, Gaming and Lotteries Act 1963, s. 8, and BETTING, vol. 4, para. 48. 

3 See CRIMINAL LAW, vol. 11, paras. 1117-1122. As to offences of loitering or soliciting by common 
prostitutes in public places, see the Street Offences Act 1959, s. 1, and CRIMINAL LAW, vol. 11, 
paras. 1071, 1073. 


(ii) Village Greens 


507. Meaning and characteristics of village greens. Until the passing of the 
Commons Registration Act 1965 “village green”, or, as it is sometimes called 
es 23 . . . 4 

town green”, had not been defined by statute!. The essential characteristic? was 
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that the inhabitants of the particular locality had an immemorial customary right 
to use it for exercise and recreation}, including the playing of lawful games‘. The 
custom had to be reasonably exercised by those entitled to itë. 

Village greens are expressly excepted from inclosure®, but in certain cases 
allotment may be made for recreation purposes’. Unless a village green is subject 
to rights of common it cannot be the subject of a scheme for regulation under the 
Metropolitan Commons Acts®, but under the Commons Act 1899 it may be the 
subject of a similar scheme?. 


= 


For the purposes of the Commons Registration Act 1965, “town or village green” means land 
which has been allotted by or under any Act for the exercise or recreation of the inhabitants of 
any locality or on which the inhabitants of any locality have a customary right to indulge in 
lawful sports and pastimes or on which the inhabitants of any locality have indulged in such 
sports and pastimes as of right for not less than twenty years: see s. 22 (1). “Land” includes land 
covered by water: s. 22 (1); and see COMMONS, vol. 6, para. $25. Town and village greens had to 
be registered under the Act and unless so registered ceased to exist as such; application may be 
made for the registration of land becoming a town or village green after 2nd January 1970: see 
COMMONS, vol. 6, para. 529. 

For a fuller discussion of the characteristics, see COMMONS, vol. 6, para. $25: 

As to such customary rights, see CUSTOM AND USAGE, vol. 12, paras. 433, 434. The right cannot 
exist by custom in favour of the public in general nor in favour of all persons who for the time 
being happen to be in a particular district: see Fitch v Rawling (1795) 2 Hy Bl 393, and custom 
AND USAGE, vol. 12, para. 433, note 8. 

4 Warrick v Queen's College, Oxford (1870) LR 10 Eq 105 at 129 (use of green as a place of pastime 
by the inhabitants of the parish); Mounsey v Ismay (1863) 1 H & C 729 (use of piece of land by 
freemen and citizens of a town for horse races). See also COMMONS, vol. 6, para. 525, note I. 
Fitch v Fitch (1797) 2 Esp $41 (to spoil cut hay in enjoyment of the right is unreasonable). 

See the Inclosure Act 1845, s. 15. 

See ibid., s. 15, and COMMONS, vol. 6, para. 526. 

For the Acts within this collective title, see COMMONS, vol. 6, para. 766, note 2. 

See COMMONS, vol. 6, paras. 527, 766-781. 
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508. Vesting. Formerly, village greens and recreation allotments were vested in 
the churchwardens and overseers of the parish*. Such property and the powers, 
duties and liabilities in relation to them were, in the case of rural parishes, 
transferred to the parish council, and if there was no parish council the property 
was transferred to the representative body of the parish and the powers and duties 
to the parish meeting; and in the case of urban parishes, to the council of the 
borough or urban district”; and where the holding or management was jointly 
with other persons, the powers and duties were exercisable by such other persons 
jointly with the appointees of the parish council or of the parish meeting in rural 
parishes; and with the appointees of the council of the county borough or urban 
district in urban parishes’. As a result of local government reorganisation, 
provision was made for the continued existence of rural parishes and for the 
election, in all cases, of parish councils*, but as from 1st April 1974 the existing 
borough councils and urban district councils were abolished and the functions of 
urban district councils were transferred to new district councils? and consequential 
provision is made by order for the transfer of property, liabilities and contracts®. 


1 See the Inclosure Act 1845, ss. 15, 73. For the meaning of “village green”, see para. 507, ante. 
2 See the Local Government Act 1894, ss. 6 (1) (c), 19 (4); Rating and Valuation Act 1925, ss. 62 (3), 
69, Sch. 8; Overseers Order 1927, S.R. & O. 1927 No. 55, arts. 4, 6, 7; Local Government Act 
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1933, ss. 269 (1), 307, Sch. 11, Part IV (repealed); and the Fire Brigades Act 1938, s. 30, Sch. 3 
(repealed). l 

See the Overseers Order 1927, art. 4 (3), (4) , 

See the Local Government Act 1972, ss. 1 (6), 9-11, 20 (6), and LOCAL GOVERNMENT, vol. 28, paras. 
1008, 1034 et seq. In provisions of Acts passed before the Local Government Act 1972 any general 
reference to a rural parish or the council or meeting of such a parish must be construed, as 
respects England, as a reference to a parish or, as the case may be, its council or meeting, and as 
respects Wales, as a reference to a community or, as the case may be, its council, if any: s. 179 (1), 
(4). The powers conferred on urban authorities by the Public Health Act 1875, s. 164, and the 
Public Health Acts Amendment Act 1890, s. 44 (amended by the Public Health Act 1961, s. 53), 
are exercisable by parish and community councils: Local Government Act 1972, s. 180 (1), Sch. 
14, para. 27. 

See ibid, ss. I (10), 20 (6), 179 (3). For the powers of the Common Council of the City of London 
in regard to the acquisition, preservation and management of village greens, see para. 537, text 
and note 4, post. 

See ibid., s. 254 (1); the Local Authorities (England) (Property etc.) Order 1973, S.I. 1973 No. 1861 
(as amended by S.I. 1974 Nos. 406, 595, 1351, 2044; S.I. 1975 No. 244; S.I. 1976 No. 315; S.I. 1979 
No. 1123); and the Local Authorities (Wales) (Property etc.) Order 1973, S.I. 1973 No. 1863 (as 
amended by S.I. 1974 Nos. 404, 595, 1351, 2044; S.I. 1975 No. 244; S.I. 1976 No. 315). 
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509. Offences in relation to village greens. If any person wilfully does any act 
to the injury of a village green, or to the interruption of its use or enjoyment as a 
place for exercise and recreation, he is, for every offence, liable on summary 
conviction to a fine not exceeding £20 and to pay for any damage which he has 
occasioned!. 

Where a village green has a known or defined boundary, any encroachment, 
inclosure or interference is deemed to be a public nuisance? if the encroachment, 
inclosure or interference is made otherwise than with a view to the better 
enjoyment of the village green?. 


1 Inclosure Act 1857, s. 12; Commons Act 1876, s. 29; Criminal Justice Act 1967, s. 92 (1), Sch. 3, 
Part I; Local Government Act 1972, s. 189 (3). 

2 As to public nuisances, see generally NUISANCE, paras. 301 et seq., ante. 

3 Commons Act 1876, s. 29. 


(iii) Town Gardens 


510. Application of enactments. The Town Gardens Protection Act 1863 
applies to any inclosed garden or ornamental ground in an area! set apart, 
otherwise than by the revocable permission of the owner’, in any public square, 
crescent, circus, street or other public place for the use and enjoyment of its 
inhabitants?. There must be a legal right in the inhabitants or some of them to 
such use and enjoyment, a de facto use and enjoyment not being sufficient’. 


1 As to the authorities which are empowered to act under the Town Gardens Protection Act 1863, 
see para. SII, post. 

2 A covenant to keep lands for the use and enjoyment of the inhabitants of a district which can be 
released by the covenantee cannot be said to be irrevocable: see Tulk v Metropolitan Board of 
Works (1868) LR 3 QB 94 at 117, 118, per Cockburn CJ; affd. LR 3 QB 682, Ex Ch. 

3 Town Gardens Protection Act 1863, s. 1; London Government Order 1965, S.I. 1965 No. 654, art. 
3 (1). The Act does not extend to Crown land or to land managed by the Secretary of State or 
regulated under any statute or to land in Scotland or Northern Ireland: see ss. 7,8. The functions 
of the Commissioner of Works were transferred to the Secretary of State by the Minister of 
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Works Act 1942, s. 1; Ministry of Works (Transfer of Powers) (No. 1) Order 1945, S.R. & O. 
1945 No. 991; Minister of Works (Change of Style and Title) Order 1962, S.I. 1962 No. 1549; 
Secretary of State for the Environment Order 1970, S.I. 1970 No. 1681, art. 2 (1). 

4 Tulk v Metropolitan Board of Works (1868) LR 3 QB 682 at 688, Ex Ch. 


511. Authorities having power to act. The authorities for the protection of 
town gardens (here called “the protection authority”)! are, in the City of London, 
the Common Council; in Greater London, the Greater London Council?; and 
elsewhere, the appropriate local authority?. 

The authorities in whom such gardens may, in certain circumstances‘, be 
vested, and the authorities required to raise the money necessary for defraying the 
expenses incurred by garden committees are, in the City of London, the Common 
Council; in Greater London, a London borough council; and elsewhere, the 
appropriate local authority?. If part of the garden is situate in one city or borough 
and part in another, the authority for these purposes is the authority of the city or 
borough within which the part in question is situate®. 


1 Le. under the Town Gardens Protection Act 1863, ss. 1, 2. 

2 See the Local Government Act 1888, s. 40 (8) (repealed); London Government Act 1963, s. 4 (4); 
London Government Order 1965, S.I. 1965 No. 654, art. 3 (1); and LONDON GOVERNMENT, vol. 29, 
para. 10. 

3 The Town Gardens Protection Act 1863, ss. 1, 2, refer to the Metropolitan Board of Works, the 

Corporation of the City of London and the corporate authorities in any other city or borough. 

However, all boroughs outside Greater London were abolished as from 1st April 1974 (see the 

Local Government Act 1972, s. 1 (10), and LOCAL GOVERNMENT, vol. 28, para. 1008), and, although 

the styles of cities and boroughs have been conferred by royal charter (see s. 245 (1)) upon districts 

created by that Act, they must not be treated as boroughs for the purposes of Acts passed before 

Ist April 1974 (s. 245 (5), and see LOCAL GOVERNMENT, vol. 28, para. 1032). Therefore, it seems 

that “city or borough” in the Act of 1863 must now refer to an area which was a city or borough 

before 1st April 1974 or else the powers have lapsed. 

See para. $12, post. 

See the Town Gardens Protection Act 1863, s. 1; London Government Act 1899, s. 4 (repealed); 

London Government Act 1963, s. 1, Sch. 1, Part I; Local Law (Greater London Council and Inner . 

London Boroughs) Order 1965, S.I. 1965 No. $40, art. $, Sch.. 3; and the London Government 

Order 1965, S.I. 1965 No. 654, art. 3 (1) (a); and see LONDON GOVERNMENT, vol. 29, paras. 4, 7, 24. 

The Act of 1863 originally referred to the “vestry or board” of every parish and the above 

enactments make provision as to the transfer of the functions of those bodies as regards London. 

Elsewhere the functions of vestries in urban parishes were transferred to the borough or urban 

district council by the Local Government Act 1933, s. 269 (repealed), and these authorities ceased 

to exist as from 1st April 1974, the functions of urban district councils being transferred to district 

councils: see the Local Government Act 1972, ss. 1, 20 (6), 179 (3), and LOCAL GOVERNMENT, vol. 28, 

para. 1008, text and note 22. 

6 Town Gardens Protection Act 1863, s. 1. As to the meaning of “city or borough”, see note 3, supra. 
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512. Powers of authorities. Where any person, in respect of any house or other 
property, can require that any town garden be maintained or not be built upon, 
and he, in writing signed by him, requests the protection authority! to protect 
that right, the authority may accede to that request”. Thereupon the rights of that 
person vest in the protection authority, and it can, in its own name, exercise all his 
rights in relation to it, and take legal proceedings in respect of those rights?. 
Where any town garden has been neglected, the protection authority must take 
charge of it?, and if after due inquiry the freehold owner cannot be found, or if it 
is vested in any person subject to a condition for keeping the garden as garden or 
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pleasure ground, or that the garden shall not be built upon, the protection 
authority must, if so requested by a majority of two-thirds of the owners and 
occupiers of surrounding houses, vest it in'a committee of the rated inhabitants of 
those houses* in order that it may be kept as a garden or ornamental ground for 
the use of those inhabitants. 

If the owners and occupiers do not agree to undertake the charge of the garden, 
the protection authority must vest it in the local authority® to be maintained as an 
open place or street for the advantage of the public, subject to the approval of the 
protection authority’. 


=m 


As to the protection authority, see para. $11, ante. 

2 Town Gardens Protection Act 1863, s. 2. 

3 Ibid., s. 1. The authority must put up a notice to that effect: s. 1. This and the following powers 
are subject to all such rights as any person would have enjoyed had the Act not been passed: s. 1. 

4 The committee must consist of not more than nine nor fewer than three of the rated inhabitants 

of the houses to be chosen annually by such inhabitants: ibid., s. 1. The expenses of the committee 

are raised by the local authority as an additional rate on the surrounding occupiers: s. 1. As to the 

local authority, see para. 511, text and note $, ante. 

Ibid., s. 1. There is also a duty to remove encroachments made within the period of twenty years 

before 4th May 1863: s. 1. 

6 For the powers of local authorities in respect of open spaces so vested in them, see the Open 
Spaces Act 1906, s. 12 (see para. 523, post), applying the powers conferred by that Act. 

7 Town Gardens Protection Act 1863, s. 1. The vesting must be within six months after the notice 

(see note 3, supra) has been put up, or within such further time as the protection authority may 

allow: s. 1. 
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513. Byelaws by committees of inhabitants. A committee of inhabitants 
appointed to manage a town garden! may make, revoke and alter byelaws for its 
management and preservation?. 

An inhabitant, or person admitted to the garden by an inhabitant, offending 
against any such byelaw is liable to a penalty’. 


I See para. $12, ante. 

2 Town Gardens Protection Act 1863, s. 4. The byelaws do not come into operation until allowed 
by some judge of one of the superior courts, or by the Crown Court, on the request of such 
committee, to inquire into any byelaws tendered to them for that purpose, and allow or disallow 
the same as they think fit: s. 4; Courts Act 1971, s. 8, Sch. 1. The byelaws must be entered in a 
book kept for that purpose, and signed by the chairman of the meeting at which they were 
passed ; the book is evidence of such byelaws: Town Gardens Protection Act 1863, s. 4. Where a 
local Act required that the committee should consist of male inhabitant householders it was held 
that the Sex Disqualification (Removal) Act 1919, s. 1, entitled women householders to be 
appointed to the committee: Re Edwardes Square Garden Committee, Smith v Mitchell (1934) 51 
TLR 35. For a precedent of byelaws, see 15 Forms and Precedents (4th Edn) 486, Form 1: 5. No 
particular form is required for the application for approval by a judge. 

3 Town Gardens Protection Act 1863, s. 4. The proceedings for the recovery of the penalty, which 
may not exceed £25, must be before a magistrate acting for the district in which the garden is 
situate: s. 4; Criminal Law Act 1977, s. 31 (6). 


514. Apprehension of offenders; penalties. A police constable may apprehend 
any person whom he sees throwing any rubbish into any town garden, or 
trespassing there, or getting over the railings or fence, or stealing or damaging the 
flowers or plants, or committing any nuisance in it!. An offender is triable 
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summarily and is liable for each offence to a penalty not exceeding £25 or to 
imprisonment for a term not exceeding fourteen days?. 


1 Town Gardens Protection Act 1863, s. $. 

2 Ibid., s. 5; Criminal Law Act 1977, s. 31 (6). The committee, as owners of the garden, flowers or 
plants, may be described by the name of A.B. and others: Town Gardens Protection Act 1863, 
s. $. The Magistrates’ Courts Act 1952 is in general applicable: see the Town Gardens Act 1863, s. 6; 
Magistrates’ Courts Act 1952, s. 132 (3); London Government Order 1965, S.I. 1965 No. 654, art. 3 
(24), Sch. 1. As to summary procedure, see MAGISTRATES, vol. 29, paras. 315 et seq. 


(iv) Open Spaces under the Open Spaces Act 1906 


515. Powers of statutory trustees. Where in pursuance of a local or private Act 
of Parliament an open space! is placed under the care and management of trustees 
with a view to its preservation or regulation as a garden or open space, the trustees 
may in pursuance of a special resolution?, and with the consent of owners and 
occupiers? of houses in the vicinity*, convey® or lease the open space to the local 
authority®. Alternatively the trustees may make an agreement with the local 
authority for the opening to the public of the open space, and for its care and 
management by the local authority’; or they may themselves admit members of 
the public® to the enjoyment of the open space’. 

Where the freehold of the open space and the freehold of all or the greater part 
of the houses round it are vested in the same person, the foregoing powers must 
not be exercised without the consent of that person!0, 


1 For the meaning of “open space”, see para. 499, note 1, ante. Certain of the Sandhills in the 
former Parts of Lindsey, Lincolnshire, are deemed to be open spaces within the meaning of the 
Open Spaces Act 1906 (Lindsey County Council (Sandhills) Act 1932, s. 9), as also are Thames 
towpaths (except the Barge Walk, including the towpath) between Kingston Bridge and 
Hampton Court Bridge (Thames Conservancy Act 1932, s. 264 (4)). The Open Spaces Act 1906 
does not apply to (1) the royal parks; (2) land belonging to Her Majesty in right of the Crown or 
the Duchy of Lancaster; (3) gardens or ornamental land under the management of the Secretary 
of State or land within the purview of the Crown Estate Paving Act 1851 managed by the 
Secretary of State; (4) land belonging to the Inner Temple or the Middle Temple: Open Spaces 
Act 1906, s. 19 (1); London Government Order 1965, S.I. 1965 No. 654, art. 3 (5). With the 
exception of the Open Spaces Act 1906, s. 15 (byelaws: cf. para. 523, post), the Act does not apply 
to metropolitan commons not falling within the London Authorities (Property etc.) Order 1964, 
S.I. 1964 No. 1464, art. 32: Open Spaces Act 1906, s. 19 (2); London Government Order 1965, art. 
3 (s). As to the transfer of functions from the Commissioners of Works to the Secretary of State, 
see the Minister of Works Act 1942, s. 1; Ministry of Works (Transfer of Powers) (No. 1) Order 
1945, S.R. 8 O. 1945 No. 991; Minister of Works (Change of Style and Title) Order 1962, S.I. 
1962 No. 1549; and the Secretary of State for the Environment Order 1970, S.I. 1970 No. 1681, art. 
2 (1) 

sio for the purposes of the Open Spaces Act 1906 is a special resolution when it is (1) 
passed by a majority of at least two-thirds of the persons present at a meeting summoned in 
accordance with the Act, and (2) confirmed by another resolution passed by a majority ofat least 
two-thirds of the persons present at a meeting summoned in accordance with the Act and held 
after an interval of not less than one month from the first meeting: s. 8 (1) (a), (b). 

A meeting of trustees must be summoned by a notice stating generally the objects of the 
meeting, and the notice must be left at or posted to the last-known or usual place of abode of 
each trustee at least one month before the date of the meeting: s. 8 (2). A meeting of owners and 
occupiers of houses must be summoned by a notice stating generally the objects of the meeting, 
and the notice must be left at or sent through the post to each of such houses at least one month 
before the date of the meeting, and inserted as an advertisement at least three times in any two or 
more papers circulating in the neighbourhood: s. 8 (3). 


N 
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Ifat a meeting of trustees or of owners and occupiers a resolution in respect of an open space is 
rejected, three years must elapse before the matter is raised again: s. 8 (4). A meeting of owners 
and occupiers must not be held between 1st August of one year and 31st January of the following 

ear: s. 8 (5). i 
r Owner” el relation to a house includes any person entitled to any term of years in the house; 
and “owner” in relation to an open space (not being a burial ground) means any person in whom 
the open space is vested for an estate in possession during his life or for any larger estate: ibid., 
s. 20. As to burial grounds, see para. $19, post. “Occupier” in relation to a house means the person 
subject to payment of the general rate: see s. 20; General Rate Act 1967, ss. 2 (3), (4), 116 (1); and 
RATING. 
Le. the owners and occupiers of any houses which front upon the open space or of which the 
owners or occupiers are liable to be specially rated for the maintenance of the open space: Open 
Spaces Act 1906, s. 2 (1). 
If the trustees have no estate or interest to convey they may transfer the entire care and 
management of the open space to the local authority for it to be preserved for the enjoyment of 
the public: ibid., s. 2 (1) (a). 
Ibid., s. 2 (1) (b). The following are the local authorities for the purposes of the Act: (1) the 
council of any county or district; (2) the Common Council of the City of London; (3) any parish 
or community council whether or not invested with the powers of the Act by the council of the 
county in which the parish is situate; (4) any London borough council; ($) in certain 
circumstances, the Greater London Council: s. 1; Parish Councils Act 1957, ss. 8 (1), 15 (2), Sch. 2; 
London Government Act 1963, ss. 58 (1), 93 (1), Sch. 18, Part II; Local Government Act 1972, ss. 1 
(11), 179 (3), (4). As to the abolition of municipal borough councils which were local authorities 
for the above purposes and for local government reorganisation in general, see ss. 1 (10), (11), 20 
(6), 179, and LOCAL GOVERNMENT, vol. 28, paras. 1001—1009. “Common Council of the City of 
London” means the mayor, aldermen and commons of the City of London in Common Council 
assembled: Open Spaces Act 1906, s. 20. In the application of the Act to the acquisition and 
maintenance of Thames towpaths (see note 1, supra), “local authority” means an authority 
appointing a conservator or having a right to vote in the appointment of a conservator or local 
authority of a district through or by which the Thames flows: Thames Conservancy Act 1932, 
s. 264 (4). 
Open Spaces Act 1906, s. 2 (1) (c). 
Le. persons not owning, occupying or residing in any house fronting on the open space: ibid., s. 2 
(1) (d). 
Ibid., s. 2 (1) (d). The admission may be subject to terms and conditions which the trustees think 
proper: s. 2 (1) (d). Where admission is authorised by the trustees they have the same powers of 
making byelaws as are conferred on a committee of the inhabitants of a square by the Town 
ae oo Act 1863, s. 4 (see para. $13, ante): Open Spaces Act 1906, s. 15 (3). 

id., s. 2 (2). 


516. Effect of conveyance. Any conveyance, grant or agreement! made under 
the powers of the statutory trustees?, if in accordance with the statutory 
provisions, is a good execution of their powers and duties and, if it is a 


conveyance of their entire interest or transfer of the entire care and management, 


is a complete discharge of their trusts, powers and duties in relation to it?. 


= 


N 


For a series of forms of notices, resolutions, agreements and conveyances prepared for use under 
the Open Spaces Act 1906, see 15 Forms & Precedents (4th Edn) 496 et seq., Forms 2: 1 et seq. 
Le. under the Open Spaces Act 1906, s. 2 (1) (see para. 515, ante): s. 2 (4). 

If the trustees are a corporation, the instrument must be under its common seal, and if the trustees 
are not a corporation, the instrument must be under the hands and seals of any five of the trustees 
F El all oe trustees, if for the time being they are less than five in number: ibid., s. 2 (3). 
Ibid., s. 2 (4). 


517. Disposal of consideration. Any consideration received for the grant or 
transfer of an open space! is to be held in trust for the benefit of the persons or class 
of persons for whose benefit it was previously preserved and managed by the 
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trustees, or for the benefit of the objects to which any rates previously imposed in 
respect of the open space were applied?. 


I Le. under the Open Spaces Act 1906, s. 2 (see paras. 515, $16, ante): s. 2 (5). For the meaning of 
open space”, see para. 499, note I, ante. 
2 Ibid., s. 2 (5). Such persons or class of persons are discharged either absolutely, or, if the grant is 
for a term of years or other limited interest, during the continuance of that interest, from any 
special rate or obligation previously imposed on them in respect of the open space: s. 2 (5). 


518. Conveyance by non-statutory trustees. Land held by trustees (not being 
trustees under a local or private Act of Parliament) upon trusts for public 
recreation may be transferred to a local authority! as a free gift, absolutely or for a 
term?. If the local authority accepts the gift it must hold the land on the same 
trusts and subject to the same conditions as those on which it was held by the 
trustees, or on such other trusts and subject to such other conditions? as may be 
agreed on between the trustees and the local authority with the approval of the 
Charity Commissioners‘. 

Subject to the obligation that land transferred to a local authority must be used 
for the purposes of public recreation, the authority may hold the land as and for 
the purposes of an open space. 


1 For the meaning of “local authority”, see para. 515, note 6, ante. 

2 Open Spaces Act 1906, s. 3 (1). A special resolution (see para. 515, note 2, ante) is required: s. 3 (1). 
3 Le. so that the land may be appropriated to the purposes of public recreation: ibid., s. 3 (1). 
4 Ibid., s. 3 (1). 

5 Ibid., s. 3 (2). For the meaning of ‘open space”, see para. 499, note 1, ante. 


519. Disused burial grounds. The owner of a disused burial ground! may 
convey it or grant any limited interest in it to any local authority? for the purpose 
of giving the public access to it or preserving it as an open space? under the control 
of the local authority‘. 


1 In relation to a burial ground, “owner” means the person in whom the freehold of the burial 
ground is vested, whether as appurtenant or incident to any benefice or cure of souls or 
otherwise: Open Spaces Act 1906, s. 20. As to benefices, see ECCLESIASTICAL LAW, vol. 14, paras. 
768 et seq. “Burial ground” includes any churchyard, cemetery or other ground, whether 
consecrated or not, which has been at any time set apart for the purpose of interment; and 
“disused burial ground” means any burial ground which is no longer used for interments, 
whether or not the ground has been partially or wholly closed for burials under the provisions of 
a statute or Order in Council: s. 20. As to burial grounds and disused burial grounds, see 
CREMATION AND BURIAL, vol. 10, paras. 1065 et seq., 1207 et seq. 

2 For the meaning of “local authority”, see para. 515, note 6, ante. 

3 For the meaning of “open space”, see para. 499, note I, ante. 

4 See the Open Spaces Act 1906, s. 6, and CREMATION AND BURIAL, Vol. 10, para. 1226. 


520. Conveyance by charity trustees. Where an open space! is vested in 
trustees? for any charitable purpose and as part of their trust estate, and it appears 
to the majority of the trustees that the open space is no longer required for the 
purposes of their trust or may with advantage to the trust be otherwise dealt 
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with, the trustees, in pursuance of a special resolution*, and with the sanction of 
an order of the Charity Commissioners or of a court order”, may convey or 
demise the open space to any local authority® on such terms as may be agreed’. A 
court order may be made upon application by the trustees in the manner directed 
by rules of court, and the court has discretion to make such order as appears 
proper’. 


For the meaning of “open space”, see para. 499, note I, ante. 

Le. trustees other than those mentioned in the Open Spaces Act 1906, ss. 2, 3 (see paras. 515—518, 

ante): s. 4 (I). 

I.e. dealt with under ibid., s. 4: s. 4 (1). 

As to special resolutions, see para. 515, note 2, ante. 

The court is either to be the High Court or the county court of the district in which the whole or 

any part of the open space is situated: Open Spaces Act 1906, s. 4 (2). 

6 For the meaning of “local authority”, see para. $15, note 6, ante. 

7 Open Spaces Act 1906, s. 4 (1); Charities Act 1960, s. 48 (1), Sch. 6. 

8 At the date at which this volume states the law, no special rules had been made regulating the 
manner in which such an application is to be made. Application to the High Court should 
accordingly be made by originating summons (see RSC Ord. 5, r. 3, and PRACTICE AND 
PROCEDURE), and application to the county court should be made by originating application (see 
CCR Ord. 6, r. 4, and COUNTY COURTS, vol. 10, para. 175). 

9 Open Spaces Act 1906, s. 4 (3). Before making an order the court may direct any inquiries to be 

made, or any consents and notices to be obtained and given, which seem expedient: s. 4 (3). 
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521. Conveyance by corporations. Corporations or persons having power, 
either with or without the consent of any other corporation or persons, to sell land 
-may convey the land, with that consent if it is required, to a local authority!, for 
or without consideration, for use as a public open space?, and the local authority 
may accept the land for that purpose?. The conveyance may be with or without 
conditions and the local authority may accept the land subject to such conditions‘. 


1 For the meaning of “local authority”, see para. $15, note 6, ante, 

2 For the meaning of “open space”, see para. 499, note 1, ante. 

3 Open Spaces Act 1906, s. 7 (1); Local Government Act 1972, s. 1 (11). Where a corporation having 
power under the Open Spaces Act 1906, s. 7, to convey land is itself a local authority, the 
authority may appropriate its land as an open space for the enjoyment of the public; and with the 
necessary modification this provision applies to the appropriation as it applies to the conveyance: 
du 7 2): 

Ibid., s. 7 (1). 


> 


522. Conveyance by private owners. The owner of an open space!, including 
a person having a term of years or other limited interest in it, subject to rights of 
user for exercise and recreation by the owners or occupiers? of any houses round 
or near it, whether the rights are secured by covenant or not, has, subject to their 
consent, signified by special resolution?, powers of conveying or leasing the open 
space, in trust for the enjoyment of the public, to local authorities*, or entering 
into agreements with local authorities for its opening to the public and its care and 
management by the authority?. 


1 For the meaning of “owner”, see para. $15, note 3, para. $19, note 1, ante, and for the meaning of 
“open space”, see para. 499, note I, ante. 
2 For the meaning of “occupier”, see para. 515, note 3, ante. 
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3 As to special resolutions, see para. 515, note 2, ante. 

4 Open Spaces Act 1906, s. 5 (1) (a), (b), (2). For the meaning of “local authority”, see para. 515, 
note 6, ante. 

5 Ibid., s. 5 (1) (c). Upon exercising any such powers the owner is discharged from liability to any 
person entitled to any right of user in respect of any act done in accordance with the consent so 
given: s. 5 (1). Where an open space is used as a place of exercise and recreation for the inhabitants 
of certain houses, and the property and right of user is vested in one or more persons as owners or 
occupiers of the houses, those owners and occupiers, if any, may convey to the local authority in 
trust for the public a right to enter upon, use and enjoy the open space subject to such terms and 
conditions as may be agreed upon: s. § (3). 


523. Powers of local authorities. The powers of local authorities! under the 
Open Spaces Act 1906 to acquire and maintain open spaces, to make byelaws and 
to pay compensation are the same as the powers which they exercise under that 
Act in relation to burial grounds?. Any two or more local authorities may jointly 
carry out the provisions of the Act?. 

County councils may purchase or take on lease, lay out, plant, improve and 
maintain land for the purpose of being used as public walks or pleasure grounds; 
and they may support, or contribute to the support of, public walks or pleasure 
grounds provided by any person‘. 


1 For the meaning of “local authority”, see para. 515, note 6, ante. 

2 See the Open Spaces Act 1906, ss. 9, 10, 13, 15, and CREMATION AND BURIAL, vol. 10, paras. 
1227-1233. Section 15 (2) does not apply to Northern Ireland: see the Local Government Act 
(Northern Ireland) 1972, s. 149 (2), Sch. 9. These powers are exercisable over open spaces vested in 
the authority in pursuance of any statute or of which it is the owner: see s. 12. Section 10 creates an 
express trust to hold and maintain open spaces acquired by local authorities and the power of sale 
contained in the Local Government Act 1972, ss. 123, 127, does not, by virtue of s. 131 (1) (a), (4), 
apply to land held thereunder: see Laverstock Property Co Ltd v Peterborough Corpn [1972] 3 ALLER 
678, [1972] 1 WLR 1400 (a decision on analogous provisions of the Local Government Act 1933); 
and see CREMATION AND BURIAL, vol. 10, para. 1228. 

3 Open Spaces Act 1906, s. 16. Section 16 is repealed as respects Northern Ireland: Local 
Government Act (Northern Ireland) 1972, Sch. 9. For this purpose they may make any 
agreement for so doing and for defraying expenses, and any other local authority may defray the 
whole or any part of the expenses incurred by any local authority: Open Spaces Act 1906, s. 16. 
As to the expenses of a local authority, see LOCAL GOVERNMENT, vol. 28, paras. 1245 et seq.; 
LONDON GOVERNMENT, vol. 29, paras. 64—67. 

4 Ibid., s. 14; Local Government Act 1972, s. 179 (2). 


(v) Public Pleasure Grounds under the Public Health Acts 


524. Authorities having power to act. The local authorities empowered to 
provide public walks or pleasure grounds under the Public Health Acts 1875 to 
1925! are a county council, a district council, a parish or community council, a 
London borough council, the Greater London Council, the Common Council of 
the City of London, the Sub-treasurer of the Inner Temple, the Under Treasurer 
of the Middle Temple and the Council of the Isles of Scilly?. 


1 The Public Health Acts 1875 to 1925 are the Public Health Act 1925, Parts I-VIII (ss. 1-84),and the 
Public Health Acts 1875 to 1907: Public Health Act 1925, s. 1 (2); Public Health Act 1936, s. 346, 
Sch. 3, Part IV; and see PUBLIC HEALTH. As to the provisions relating to public walks and pleasure 
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grounds, see the Public Health Act 1875, s. 164 (which does not apply to a country park provided 
under the Countryside Act 1968, s. 7 (see para. $34, post): see s. 7 (7)); Public Health Acts 
Amendment Act 1890, ss. 44, 45; Public Health Acts Amendment Act 1907, ss. 76, 77; Local 
Government Act 1948, ss. 132 (8), 147, 148 (2), Sch. 2, Part V; Public Health Act 1925, s. 56 (5), (6); 
Public Health Act 1961, ss. 3, 53 (1), (4), 86 (3), Sch. 5, Part Il; Local Government Act 1972, ss. 180, 
272 (1), Sch. 14, para. 42, Sch. 30; and PUBLIC HEALTH. 

2 See the enactments cited in note 1, supra, and the Public Health Act 1961, ss. 52-54; London 
Government Act 1963, ss. 40, 58 (1), Sch. 11, Part I; Local Government Act 1972, s. 180, Sch. 14, 
paras. 27, 42; Isles of Scilly (Functions) Order 1979, S.I. 1979 No. 72, art. 3 (a). The enactments cited in 
note I, supra, were formerly of limited application but now extend to local authorities throughout 
England and Wales including Greater London: see the Public Health Act 1961, ss. 52-54; London 
Government Act 1963, s. 40; Local Government Act 1972, Sch. 14, paras. 23, 42; and see LOCAL 
GOVERNMENT, vol. 28, para. 1360, note 4; LONDON GOVERNMENT, vol. 29, para. 110; PUBLIC HEALTH. 
For the meaning of “local authority” for the purposes of the Local Government Act 1972, see 
s. 270 (1), and LOCAL GOVERNMENT, vol. 28, para. 1010, note $. As to the Council of the Isles of 
Scilly, see LOCAL GOVERNMENT, vol. 28, para. 1045. 


525. Powers of authorities. A local authority! may purchase or take on lease’, 
and may maintain, improve?, or support or contribute* to the support of public 
walks or pleasure grounds5; and it may make byelaws for the regulation of such 
grounds and provide for the removal of persons infringing the byelaws?. The 
authority may not use a public pleasure ground provided by it, or permit it to be 
used, for any purpose inconsistent with public recreation”, subject to certain 
statutory exceptions’. The authority is not the occupier of the land, but merely its 
custodian or trustee on behalf of the public; it may not remove anyone who is not 
breaking the general law or any applicable byelaw, and consequently the 
authority is not liable for nuisance caused by persons on the land who are not 
acting in breach of the byelaws?. 

If it appears to a local authority that such pleasure grounds can suitably be used 
as a country park, then, from such date as the local authority may determine, they 
must be so treated!°. 


1 For the meaning of “local authority”, see para. 524, ante. 

For forms of conveyances and leases, see 15 Forms & Precedents (4th Edn) 476-482, Forms 1: 1-1: 3. 

See A-G v Sunderland Corpn (1876) 2 Ch D 634 at 642, CA, per Mellish LJ; and see also 4-G 

v Leeds Corpn (1880) 24 Sol Jo 539, per Jessel MR; A-G v Bradford Corpn (1911) 75 JP 553. 

4 The powers of contribution under the Public Health Acts Amendment Act 1890 (see para. 524, 

note I, ante) are wider: see s. 45. As to the power of joint action between local authorities and the 

National Trust, see paras. 402 et seq., ante. 

See the Public Health Act 1875, s. 164. If necessary the ground may be acquired compulsorily : see 

the Local Government Act 1972, s. 121, and LOCAL GOVERNMENT, vol. 28, para. 1218. As to the 

recovery of land acquired under the Public Health Act 1875, s. 164, which has been let to an 
agricultural tenant in order to enable it to be used as a public walk or pleasure ground, see 

Teignmouth UDC v Elliott (1958) 108 L Jo 204. As to restrictions on the operation of notices to quit 

given to tenants of agricultural holdings, see AGRICULTURE, vol. 1, paras. 1049-1055. A local 

authority may erect a caretaker’s house where necessary for the proper maintenance of an open 
space: see A-G v Poole Corpn [1936] 3 All ER 852; affd. on appeal [1938] Ch 23, [1937] 3 All ER 

608, CA. As to dedication to the public, see Blake (Valuation Officer) v Hendon Corpn [1962] 1 QB 

283, [1961] 3 All ER 601, CA. 

6 Public Health Act 1875, s. 164. As to the powers of local authorities relating to byelaws and their 
confirmation, and as to byelaws relating to public places generally, see LOCAL GOVERNMENT, vol. 
28, paras. 1323 et seq. As to the validity of byelaws generally, see Kruse v Johnson [1898] 2 QB 91, 
DC. As to the reasonableness of byelaws relating to open spaces, recreation grounds and similar 
places, see Torquay Local Board v Bridle (1882) 47 JP 183, DC (fowls); Harper v Michell (1879) 44 JP 
378, DC (bird catching); Nash v Manning (1894) 58 JP 718, DC (standing vehicles); Gray 
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v Sylvester (1897) 61 JP 807; Parker v Bournemouth Corpn (1902) 66 JP 440, DC; Williams v Weston- 
super-Mare UDC (1907) 72 JP 54, DC; Moorman v Tordoff (1908) 72 JP 142, DC (hawkers); Parker 
v Clegg (1903) 2 LGR 608, DC; Pelham v Littlehampton UDC (1898) 63 JP 88 (bathing machines); 
Southend-on-Sea Corpn v Davis (1900) 16 TLR 167, DC (street music); De Morgan v Metropolitan 
Board of Works (1880) s QBD 155, DC (public speaking on uninclosed land); Kitson v Ashe [1899] 
1 QB 425, DC (street betting); Nash v Finlay (1901) 85 LT 682, DC; Slee v Meadows (1911) 75 JP 
246, DC (Salvation Army services); Mitcham Common Conservators v Cox, Mitcham Common 
Conservators v Cole [1911] 2 KB 854, DC (golf on common); A-G v Hodgson [1922] 2 Ch 429 
on in public park); Burnley Borough Council v England (1978) Times, 15th July (dogs 
in park). 

7 See A-G v Southampton Corpn (1859) 1 Giff 363 (cattle fair not allowed; cf. the Public Health Acts 

Amendment Act 1890, s. 44); 4-G v Sunderland Corpn (1876) 2 Ch D 634, CA (erection of town 

hall and school of art not allowed; a free library, museum, and conservatory bona fide intended 

for the use of persons frequenting its grounds allowable); 4-G v Bray Township Comrs (1880) 5 

LR Ir 254, CA (lease of land for the erection of a pavilion and bathing place being part of land 

acquired “‘as a public place of recreation and exercise on foot” allowed). See also A-G v Hanwell 

UDC [1900] 2 Ch 377 at 386, 387, CA, per Collins LJ; 4-G v Teddington UDC [1898] 1 Ch 66; 

A-G v Bradford Corpn (1911) 75 JP 553 (street widening). 

See the Public Health Acts Amendment Act 1890, s. 44 (1), and para. $27, post. 

Hall v Beckenham Corpn [1949] 1 KB 716, [1949] 1 All ER 423. As to liability in nuisance, see 

NUISANCE, paras. 301 et seq., ante. 

10 See the Countryside Act 1968, s. 7 (5). This does not affect any trust, covenant or other restriction 
to which the pleasure ground is subject: see s. 7 (5) (a). No grant is payable under the Countryside 
Act 1968 in respect of expenditure before the date of determination: s. 7 (5) (b). As to country 
parks, see para. 534, post. 
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526. Temporary adaptation of land. A local authority! may temporarily 
adapt as a public pleasure ground part of a piece of land bought, but not 
immediately required, for another purpose, instead of selling it as superfluous 
land?. Such land must not be permanently diverted from the purpose for which it 
was originally acquired?, and the acquisition of rights over it inconsistent with 
such purpose must be prevented’. 


1 For the meaning of “local authority”, see para. 524, ante. 

2 A-G v Teddington UDC [1898] 1 Ch 66. As to the appropriation or disposal of superfluous land, 
see the Local Government Act 1972, ss. 122, 123; LOCAL GOVERNMENT, vol. 28, paras. 1221, 1222; 
and LONDON GOVERNMENT, vol. 29, paras. 121, 122. 

3 A-G v Teddington UDC [1898] 1 Ch 66; A-G v Hanwell UDC [1900] 2 Ch 377, CA. 

4 A-G v Teddington UDC [1898] 1 Ch 66 at 70, per Romer J; cf. the Local Government Act 1972, 
s. 122 (see LOCAL GOVERNMENT, vol. 28, para. 1221); and the Housing Act 1957, $. 47 (see HOUSING, 
vol, 22, para. 733). 


527. Powers of closing and charging for admission. A local authority! has 
no general power of charging for admission to? or of closing any public walk or 
pleasure ground? but limited powers of closing and charging for admission may 
be obtained‘. If the ground is an inclosed space which can only be entered by 
gates, the exclusion of the public at night may be provided for by byelaws*. 
The authority may on any days, not exceeding twelve in any year nor more 
than six days in succession, and not being Sundays, allow a public park or pleasure 
ground provided by it, or part of one, to be used by a public charity or institution, 
or use it, or allow it to be used, for any agricultural, horticultural or other show, 
or any other public purpose, and may charge, or allow a charge to be made, for 
admission on such daysó. However, this power is restricted on certain days’. 
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Furthermore, for the purpose of protecting ice for skating the authority may 
inclose during time of frost any part of a park or ground and charge for admission 
to the part inclosed®. : 


1 For the meaning of “local authority”, see para. 524, ante. 

2 A-G v Leeds Corpn (1880) 24 Sol Jo 539, where it was held that such a charge could only be 
justified by an express provision contained in a local Act. 

3 Le. closing even for a single day: 4-G v Loughborough Local Board (1881) Times, 31st May, per 
Hall V-C. 

4 See notes'6, 7, infra. 

s For the power to make byelaws, see para. $25, ante. 

6 Public Health Acts Amendment Act 1890, s. 44 (1); Public Health Act 1961, ss. 3, $3 (1), (3), (4), 86 

(3), Sch. 5, Part II; London Government Act 1963, s. 40; Local Government Act 1972, s. 180, Sch. 

14, paras. 23, 27, 42. In computing the period of six consecutive days a Saturday and the following 

Monday must be regarded as consecutive days: Public Health Act 1961, s. $3 (3). However, a 

London borough council when computing the six consecutive day period must include a Sunday 

(see the Greater London Council (General Powers) Act 1978, ss. 2, 12 (1) (a)), and may not close a 

park on more than three Sundays in a calendar year (ss. 2, 12 (1) (b)). 

Le. on any bank holiday or on Christmas Day or Good Friday, or on a day appointed for public 

thanksgiving or mourning, the public park or pleasure ground may not be closed if the area so 

closed peter with any other area so closed exceeds one-quarter of the total area of all parks or 

pleasure grounds provided by the authority: Public Health Act 1961, s. 53 (4); Local Government 

Act 1972, Sch. 14, para. 42. 

Public Health Acts Amendment Act 1907, s. 76 (1) (a); London Government Act 1963, s. 40; Local 

Government Act 1972, Sch. 14, paras. 23, 27, 32, Sch. 30. However, this may only be done on 

condition that at least three-quarters of the ice available for skating is open to the public free of 

charge: Public Health Acts Amendment Act 1907, s. 76 (1) (a). 
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528. General provision of facilities. A local authority! may provide in its area 
such recreational facilities as it thinks fit?. This includes power to provide indoor 
facilities and outdoor facilities for games and swimming?, and facilities for 
boating, water skiing and fishing*. Also included is power to provide premises for 
the use of clubs or societies having athletic, social or recreational objects. A local 
authority® may provide a boating pool in any park or pleasure ground provided 
by it or under its management or control’, and where there is a lake or other 
water in a park or pleasure ground provided by or under the management or 
control of a local authority, the authority may provide pleasure boats or may 
license persons to let boats for hire, and may make byelaws regulating the control 
of any such boats®. A local authority may also provide, in any public park or 
pleasure ground established or managed by it, apparatus for games and 
recreation’, chairs or seats, reading rooms, pavilions or other buildings and 
conveniences and refreshment rooms!®. Where these facilities are so provided, 
charges may be made for their use’! and the authority may employ officers for 
securing the observance of these regulations!?. 


1 For the meaning of “local authority” in this context, see LOCAL GOVERNMENT, vol. 28, para. 1113, 
note I. 

2 See the Local Government (Miscellaneous Provisions) Act 1976, s. 19 (1); and LOCAL 
GOVERNMENT, vol. 28, para. 1364. 

3 See ibid., s. 19 (1) (a), (b). As to the provision of facilities for recreation by water authorities or 
statutory water undertakers in reservoirs etc., see the Countryside Act 1968, s. 22; Water Act 1973, 
ss. 20-23, 40 (2), Sch. 8, para. 92, Sch. 9; Control of Pollution Act 1974, s. 108, Sch. 4; and see 
WATER SUPPLY and WATERS. 
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4 Local Government (Miscellaneous Provisions) Act 1976, s. 19 (1) (c). For the full list of facilities 
given in s. 19 (1) (a)-(f), see LOCAL GOVERNMENT, vol. 28, para. 1364. 

5 See ibid., s. 19 (1) (d). The power to provide facilities under s. 19 (1) includes power to provide 
buildings, equipment, supplies and assistance of any kind (s. 19 (1)), and the authority may make 
charges for the provision of facilities (s. 19 (2)). A local authority may also set aside part of parks 
for the purposes of games and exclude the public from any part so set aside while it is in actual use 
for such purposes and permit the exclusive use by a club or other body of persons of any part 
of a park not being more than one-third of the area of any park or of any pavilion or building 
provided by the authority: Public Health Acts Amendment Act 1907, s. 76 (1) (b); Public Health 
Act 1961, s. 52; London Government Act 1963, s. 40; Local Government Act 1972, ss. 180, 272 (1), 
Sch. 14, paras. 23, 27, 42, Sch. 30. 

6 For the meaning of “local authority” in this context, see para. 524, note I, ante. 

Public Health Act 1961, s. 54 (1); Local Government Act 1972, Sch. 14, para. 42. 

See the Public Health Acts Amendment Act 1890, s. 44 (2); Public Health Act 1961, s. 54 (6); Local 

Government Act 1972, Sch. 14, paras. 23, 27, 42. A public park provided under the Countryside 

Act 1968, s. 7, is excluded from the provisions of the Public Health Acts Amendment Act 1890, 

s. 44: see the Countryside Act 1968, s. 7 (7). Extended power of licensing boats lies under the Public 

Health Acts Amendment Act 1907: see s. 94, and LOCAL GOVERNMENT, vol. 28, para. 1372. 

9 Public Health Acts Amendment Act 1907, s. 76 (1) (c). 


10 See ibid., s. 76 (1) (f), (g), (i); Public Health Act 1961, s. 52; London Government Act 1963, s. 40; 
Local Government Act 1972, Sch. 14, paras. 23, 27, 42, Sch. 30. 

No power under the Public Health Acts Amendment Act 1907, s. 76, may be exercised in 
contravention of a covenant or condition subject to which a gift or lease of a public park or 
pleasure ground has been accepted or made without the consent of the persons entitled in law to 
the benefit of the covenant or condition: s. 76 (4). 

See ibid., s. 76 (1) (c), (f), (g). A charge in respect of reading rooms must not be made on more 
than twelve days in any one year nor on more than four consecutive days: s. 76 (1) (g). A local 
authority may also let the refreshment rooms or the right of providing games apparatus, and may 
authorise any person to provide and charge for chairs or seats: see s. 76 (1) (c), (£), (i). 

12 Le. under ibid., s. 76: s. 77. The authority may procure the officers to be sworn in as constables 

for the purpose, but no such officer may act as a constable unless in uniform or provided with a 

warrant: s. 77. 
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529. Character of open spaces. Any place of public resort or recreation ground 
belonging to, or under the control of, a local authority! is to be deemed an open 
and public place under the vagrancy laws?, and for certain purposes of the Town 
Police Clauses Act 1847? is deemed a street*. 


m 


For the meaning of “local authority”, see para. $24, ante. 

2 See CRIMINAL LAW, vol. 11, paras. 1117-1121. 

3 Le. the provisions which impose a penalty in connection with ferocious dogs, furious riding and 
driving, offences against public order, discharge of firearms, making bonfires and throwing 
refuse in streets: see the Town Police Clauses Act 1847, ss. 28, 29; Street Offences Act 1959, ss. 1 
(s), 5 (2), (3), Schedule; Police Act 1964, ss. 63, 65 (6), Sch. 9; Criminal Justice Act 1967, ss. 103 (2), 
106 (3), Sch. 7, Part I; and PUBLIC HEALTH; ROAD TRAFFIC. 

4 Public Health Acts Amendment Act 1907, s. 81; Street Offences Act 1959, s. 5, Schedule; Local 

Government Act 1972, s. 180 (1), Sch. 14, para. 31. 


(vi) Royal and other Parks 


530. General control. All parks, gardens, recreation grounds, open spaces and 
other land for the time being vested in or under the control or management of the 
Secretary of State! or the Minister of Agriculture, Fisheries and Food? are subject 
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to the powers conferred by the Parks Regulation Acts 1872 to 1974?. These powers 
are additional to all other powers conferred by statute* and do not prejudice or 
affect any prerogative or other right of the Crown or any power, right or duty of 
the Secretary of State or minister?. 


The functions of the Commissioners of Works were transferred to the Secretary of State by the 
Minister of Works Act 1942; Ministry of Works (Transfer of Powers) (No. 1) Order 1945, 
S.R. & O. 1945 No. 991; Minister of Works (Change of Style and Title) Order 1962, S.I. 1962 No. 
1549; and the Secretary of State for the Environment Order 1970, S.I. 1970 No. 1681, art. 2 (1). 
2 The functions of the Minister of Agriculture and Fisheries were transferred to the Minister of 
Agriculture, Fisheries and Food by the Transfer of Functions (Ministry of Food) Order 1955, S.I. 
1955 No. 554. The Royal Botanic Gardens, Kew, are under this minister's control: see the Parks 
Regulation (Amendment) Act 1926, s. 3. 
3 See ibid., ss. 1, 3; Agriculture (Miscellaneous Provisions) Act 1968, s. 48. The Acts which may be 
cited together as the Parks Regulation Acts 1872 to 1974 are the Parks Regulation Act 1872, the 
Parks Regulation (Amendment) Act 1926 and the Parks Regulation (Amendment) Act 1974: s. 1 
(2). These Acts also apply to certain lands vested in the Crown Estate Commissioners: see the 
Crown Estate Act 1961, s. 6, and CONSTITUTIONAL LAW, vol. 8, para. 1467. 
Parks Regulation Act 1872, s. 12. 
Ibid., s. 13. The Act is not to interfere with rights of way or other legal rights (s. 11) nor with the 
application of the provisions of the Metropolitan Streets Act 1867 (Parks Regulation Act 1872, 
s. 14). “‘Street” includes a highway or other public place, and royal parks, gardens and possessions 
within the metropolis under the management of the Secretary of State which are deemed public 
places for the purposes of the Metropolitan Streets Act 1867: see s. 3, and ROAD TRAFFIC. 
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531. Protection of royal parks. For the protection of the amenities of royal 
parks, garden and palaces, power is conferred on the Secretary of State! to enter 
upon enfranchised land? in the daytime to inspect boundary walls and repair, 
rebuild or reinstate them>. Power is also conferred to impose by deed under the 
corporate seal* upon any enfranchised land such conditions, stipulations and 
restrictions relating to (1) the maintenance, repair and reinstatement by or by the 
direction of the Secretary of State of the boundary wall of a royal park or garden 
so far as adjoining the land or comprised in any building on it*; (2) the character, 
height and elevation, towards the park or garden, of any future building, or any 
alteration of an existing building, as should in the opinion of the Secretary of State 
be reasonably necessary for the protection of the amenities of the adjoining royal 
park or garden*. The conditions, stipulations and restrictions are binding in 
perpetuity, unless released, upon the land affected and the persons entitled to estates 
and interest in 1t, and are enforceable by the Secretary of State in the same manner 
as restrictive covenants running, as regards their burden, with the land”. 


1 The functions of the Commissioners of Works were transferred to the Secretary of State by the 

Ministry of Works (Transfer of Powers) (No. 1) Order 1945, S.R. & O. 1945 No. 991; Minister of 

Works (Change of Style and Title) Order 1962, S.I. 1962 No. 1549; Secretary of State for the 

Environment Order 1970, S.I. 1970 No 1681, art. 2 (1). 

Le. land formerly held as copyhold or customary freehold of the manors in question: see 

COPYHOLDS, vol. 9, paras. 751 et seq. 

3 Law of Property Act 1922, s. 137 (1). These provisions apply to the manors of Hampton Court, 
Middlesex, and Richmond, Surrey, and every other manor vested at 1st January 1926 in the 
Crown or Duchy of Lancaster and land adjoining or separated only by a road or boundary wall 
from any royal park or garden: ss. 137, 191 (2) (repealed); Law of Property (Postponement) Act 
1924, s. I (repealed). 

4 The deed must be enrolled on the court rolls of the manor within six months of execution and 
must be registered, in respect of restrictions, as a land charge under the Land Charges Act 1972 
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(i.e. originally under the Land Charges Registration and Searches Act 1888; replaced by the Land 
Charges Act 1925; replaced, in relation to land charges other than local land charges, by the Land 
Charges Act 1972: see s. 18 (6)): Law of Property Act 1922, s. 137 (2). The conditions are 
registrable as restrictive covenants: see the Land Charges Act 1972, ss. 2 (1), (5) (ii), 15 (2), and 
REAL PROPERTY. 

5 Law of Property Act 1922, s. 137 (2) (a). 

6 Ibid., s. 137 (2) (b). One month’s notice must be given and any objections must be considered: see 
s. 137 (3). Any person interested in enfranchised land in relation to which a deed has not been 
executed may give notice to the Secretary of State to declare any intended conditions or 
restrictions, and if the Secretary of State does not execute a deed within three months the land is 
free of such restrictions: see s. 137 (5). As to the deed, see s. 137 (6). 

7 Ibid., s. 137 (4). As to release, see s. 137 (7). 


532. Regulations. The Secretary of State! and the Minister of Agriculture, 
Fisheries and Food? respectively may make such regulations to be observed by 
persons using any park vested in them or under their management or control as 
they consider necessary for securing the proper management of the park? and the 
perservation of order and the prevention of abuses within it*. The regulations 
must be laid before Parliament>. These regulations® usually deal with such matters 
as the hours of opening of the park or of particular parts of it, the conduct of 
persons using the park as regards clothing, climbing of trees, lighting fires, 
damaging property and playing games, and provide limitations on the use of the 
park by children or animals’. The carrying on in the park of any trade or business 
may be prohibited®. Regulations may also be made for imposing and recovering 
charges for leaving vehicles, or vehicles of any class or description, in the park’. If 
the regulations so provide, the amount of any charge which has become due but 
has not been paid may be ordered, by the court trying the alleged offence of non- 
payment, to be paid and the sum unpaid may then be recovered as a penalty!°. 


m 


As to the Secretary of State, see para. 530, note 1, ante. 

As to the minister, see para. $30, note 2, ante. 

“Park” includes all parks, gardens, recreation grounds, open spaces and land vested in or under 
the control or management of the Secretary of State or the Minister of Agriculture, Fisheries and 
Food: see the Parks Regulation (Amendment) Act 1926, ss. 1, 3; Agriculture (Miscellaneous 
Provisions) Act 1968, s. 48. 

Parks Regulation (Amendment) Act 1926, s. 2 (1). 

See ibid., s. 2 (2). As to this requirement, see the Laying of Documents before Parliament 
(Interpretation) Act 1948, and STATUTES. The regulations are also subject to the provisions of the 
Statutory Instruments Act 1946: see STATUTES. References to regulations in the Parks Regulation 
Act 1872 are to be construed as references to regulations made under the Parks Regulation 
(Amendment) Act 1926: see s. 2 (3). Copies of the regulations must be put up in the park 
concerned in such conspicuous manner as the Secretary of State or minister deems best calculated 
to give information to persons using the park: Parks Regulation Act 1872, s. 10; Parks Regulation 
(Amendment) Act 1926, s. 4 (4), Schedule (repealed). 

6 The mode of proof of documents provided by the Documentary Evidence Act 1868 and the 
Documentary Evidence Act 1882 applies: see the Documentary Evidence Act 1895, which 
extended these Acts to the Board of Agriculture (now the Ministry of Agriculture, Fisheries and 
Food); Parks Regulation (Amendment) Act 1926, s. 2 (4); and EVIDENCE, vol. 17, paras. 150 et seq. 
See e.g. the Royal and other Parks and Gardens Reguations 1977, S.I. 1977 No. 217. For 
regulations relating to Kew Gardens, which are under the control of the Ministry of Agriculture, 
Fisheries and Food, see the Royal Botanic Gardens, Kew, Regulations 1977, S.I. 1977 No. 2088. 
Where this is done a breach may be committed even though no money passes: see Dove v Dyson 
(1953) Times, 22nd January, where the conviction of a photographer was upheld when he had 
taken photographs in Trafalgar Square but had collected payment at his home address. 

9 Road Traffic Regulation Act 1967, s. $1. For the parking law generally, see ROAD TRAFFIC. 

10 Ibid., s. 42 (5). 
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533. Offences. A park constable! in uniform and any persons whom he may call 
to his assistance may arrest without warrant persons offending against the park 
regulations, where such offences are committed in the park where the park 
constable has jurisdiction and within the view of such constable, provided he does 
not know and cannot ascertain the offender’s name or address?. Within the park, a 
park constable has all the powers and duties of a police constable within the 
district in which the park lies?, and he must obey all lawful commands of the 
Secretary of State or the Minister of Agriculture, Fisheries and Food‘. A police 
constable belonging to the police force of the district in which a park is situate has 
within the park all the powers of a park constable’. 

Penalties, which are recoverable summarily, are provided for breach of the 
regulations®, and for assaulting a park constable in the execution of his duty’. 


1 “Park constable” means any person who has been appointed park constable of a park as defined 
by the Parks Regulation Act 1872: see s. 3; Parks Regulation (Amendment) Act 1974, s. 2, 
Schedule, para. 1. For the meaning of “park”, see para. 532, note 3, ante. Every park constable 
must on appointment be attested as a constable by making a declaration before a justice of the 
peace that he will duly execute the office of constable: Parks Regulation Act 1872, s. 3A; Parks 
Regulation (Amendment) Act 1974, Schedule, para. 2. 

Parks Regulation Act 1872, s. 5; Parks Regulation (Amendment) Act 1974, Schedule, para. 1. The 
penalty for giving a false name or address to a park constable is a fine not exceeding £25 
recoverable summarily: Parks Regulation Act 1872, s. 5; Parks Regulation (Amendment) Act 
1974, Schedule, para. 2; Criminal Law Act 1977, s. 31 (6). 

Parks Regulation Act 1872, s. 7; Parks Regulation (Amendment) Act 1974, Schedule, para. 1. 
Parks Regulation Act 1872, s. 7; Parks Regulation (Amendment) Act 1974, Schedule, para. 2. As 
to the Secretary of State and the minister, see para. 530, notes 1, 2, ante. 

Parks Regulation Act 1872, s. 8; Parks Regulation (Amendment) Act 1926, s. 4, Schedule; Parks 
Regulation (Amendment) Act 1974, Schedule, para. 1; and see POLICE. 

Parks Regulation (Amendment) Act 1926, s. 2 (1). The penalty is a fine not exceeding £20: s. 2 
(1); Criminal Justice Act 1967, s. 92 (1), Sch. 3, Part I. 

Parks Regulation Act 1872, s.6; Parks Regulation (Amendment) Act 1974, Schedule, para. 1. The 
penalty is a fine not exceeding £50 and in default imprisonment for a term not exceeding six 
months; alternatively imprisonment for a term not exceeding six months: Parks Regulation Act 
1872, s. 6; Criminal Justice Act 1948, s. 1 (2); Criminal Law Act 1977, s. 31 (6). 
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534. Country parks. A local authority! has power to provide a country park? on 
any site in the countryside appearing to it suitable or adaptable for the purpose of 
providing or improving opportunities for the enjoyment of the countryside by 
the public’. The authority may extend, maintain and manage the country park 
and do all other things appearing to it desirable for that purpose in connection 
with the provision of the park‘. In particular it may: 


(1) lay out, plant and improve the site and erect buildings and carry out 
works? ; 

(2) provide facilities and services for the enjoyment or convenience of the 
public, including meals and refreshments, parking places for vehicles, 
shelters and lavatory accommodation®; and 

(3) provide facilities and services for open-air recreation’. 


Where the country park comprises any waterway? or is bounded by the sea or any 
waterway the local authority may provide facilities and services for sailing, 
boating, bathing and fishing?. 

A local authority may make byelaws regulating the use of works carried out by 
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itself in pursuance of these provisions!® and of any facilities or services in 
connection with the works!!; and the authority may also make byelaws for the 
preservation of order, for the prevention of damage to the land or anything on it 
and for securing that persons resorting to it will so behave themselves as to avoid 
undue interference with the enjoyment of the land by others!2. 

These powers are exercisable on land belonging to the local authority!? or on 
such terms as may be agreed with the owners on other land!*. A local authority 
may acquire land compulsorily for the purpose of its functions!5. The above 
powers are not exercisable as regards Epping Forest and Burnham Beeches'®. 


1 “Local authority” means the council of a county or district or the Greater London Council, the 
Common Council of the City of London or any London borough council or a national park 
joint planning board: Countryside Act 1968, s. 6 (2); Local Government Act 1972, ss. 179 (3), 272 
(1), Sch. 30. As to the meaning of “joint planning board”, cf. para. 437, note 9, ante. 

Le. a park or pleasure ground to be used for the purpose of a country park: Countryside Act 

1968, s. 7 (I). 

3 See ibid., ss. 6 (1), 7 (1). In exercising its powers under ss. 6-9 (see also para. 535, post) in any area 
in the countryside, a local authority must have regard to (1) the location of the area in relation to 
an urban or built-up area (s. 6 (1) (a)); and (2) the availability and adequacy of existing facilities 
for the enjoyment of the countryside by the public (s. 6 (1) (b)). A local authority may exercise its 
powers under ss. 7-9 inside or outside its area: s. 6 (3); Local Government Act 1972, Sch. 30. 

4 Countryside Act 1968, s. 7 (2). The authority may make reasonable charges for the use of any 

waterway comprised in a country park (see the text and notes 8, 9, infra) and of any part of a 

country park set aside for any particular form of recreation: see s. 43, and para. 535, note 8, post. 

Ibid., s. 7 (2) (a). 

Ibid., s. 7 (2) (b). For the meaning of “vehicle”, see para. 469, note 5, ante. Accommodation, 

meals and refreshments may only be provided insofar as it appears to the authority that the 

facilities for them within the park are inadequate or unsatisfactory, either generally or as respects 
any description of accommodation, meals or refreshments, as the case may be: s. 7 (2) proviso. 

Ibid., s. 7 (2) (c). “Open-air recreation” is not defined for this purpose. 

For the meaning of ““waterway”, see para. 447, note 10, ante. 

9 See the Countryside Act 1968, s. 8 (1), (2). Where the park is bounded by the sea or a waterway 
there is a power to carry out such works and do such things as appear necessary or expedient for 
facilitating the use of the water for these purposes: s. 8 (2). There is also power to erect buildings 
or carry out works on land adjoining the sea or other waters but outside the country park and to 
construct jetties or other works in the sea or other waters: s. 8 (3). Before acting under s. 8 (1)—(3) 
the local authority must consult with and seek the consent of any water authority having 
functions relating to the sea or other waters in question and such other authorities which under 
any enactment have functions relating to the sea or other waters in question as the Secretary of 
State may generally or in any particular case direct: s. 8 (4); Water Act 1973, s. 9 (a). As to the 
Secretary of State, see para. 422, note 2, ante. Where any authority so consulted withholds its 
consent special provisions apply : see the Countryside Act 1968, s. 8 (4), Sch. 1, and para. 447, note 
11, ante. Nothing in these provisions authorises the carrying out of any operation in 
contravention of the Coast Protection Act 1949, s. 34 (see WATERS), or the Harbours Act 1964, s. 9 
(see SHIPPING): Countryside Act 1968, s. 8 (6). 

10 Le. the provisions of ibid., s. 8: s. 8 (5). 

11 Ibid., s. 8 (5). The authority must consult with the Countryside Commission (see para. 422, ante) 
before making any byelaws: s. 8 (5). The byelaws must not interfere with any functions relating 
to the waters or land to which they apply which are exercisable by any authority under any 
enactment: s. 8 (5) proviso. 

12 See ibid., ss. 8 (5), 41 (1) (a), the National Parks and Access to the Countryside Act 1949, s. 106, and 
para. 449, ante. Byelaws made under the Countryside Act 1968, s. 41, may (1) prohibit or restrict 
the use of land or a waterway by traffic of specified descriptions (s. 41 (3) (a)); (2) prohibit the 
deposit of rubbish and litter (s. 41 (3) (b)); (3) regulate or prohibit the lighting of fires (s. 41 (3) 
(c)); (4) regulate sailing, boating, bathing, fishing and other forms of water recreation (s. 41 (3) 
(d)); (s) prohibit the use of a waterway in a country park by boats not registered with the 
authority under the byelaws (s. 41 (3) (e)); and (6) relate to the whole or part of the land or 
waterway and make different provisions for different parts (s. 41 (3) (f)). They may authorise the 
making of reasonable charges in respect of the registration of boats: s. 41 (3). For the meaning of 
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“land”, see para. 445, note 17, ante; for the meaning of “waterway”, see para 447, note 10, ante, 
applied to these provisions by s. 49 (1); and for the meaning of “boat”, see para. 451, note 5, ante. 
The byelaws must not interfere with public rights of way or functions relating to the land or 
waterway to which the byelaws apply which are exercisable by any authority under any 
enactment: s. 41 (4). Before a local authority makes byelaws under s. 41 in respect of a national 
park (see paras. 437-440, ante) or area of outstanding natural beauty (see paras. 441, 442, ante), it 
must consult the Countryside Commission: s. 41 (5). A county or district council may enforce 
byelaws made under s. 41 by another authority as respects land in the council's area: s. 41 (6). 
Wardens may be appointed to enforce the byelaws: see s. 41 (8), and paras. 445, 452, ante. Ás to 
byelaws generally, see LOCAL GOVERNMENT, vol. 28, paras. 1323 et seq. 

13 Ibid., s. 7 (3) (a). Facilities and services provided by a local authority under the Countryside Act 
1968 must be made available for those who do not normally reside in the authority’s area as freely 
as for those who do: s. 43 (1). 

14 Ibid., s.7 (3) (b). For the meaning of “owner”, see para. 479, note 4, ante, which is applied to these 
provisions by s. 49 (1). Such an agreement may provide for the making by the local authority of 
payments in consideration of the making of the agreement and payments by way of contribution 
towards expenditure incurred by the persons making the agreement in consequence of it: s. 7 (3). 
Where a landowner, or other person having an interest in the land, by the agreement grants 
rights respecting the land, the grant is binding on any person deriving title or otherwise claiming 
under the grantor to the same extent as it is binding on the grantor notwithstanding that it would 
not have been binding on that person apart from these provisions: s. 45 (1), (3). Such agreements 
may be made irrevocably or subject to specified provisions as to revocation or variation: s. 45 (4). 
For the purposes relating to the dedication of a highway or granting an easement the use of a way 
across land while the subject of an agreement must be disregarded: see s. 45 (5). The Forestry Act 
1967, s. § (4), Sch. 2 (see FORESTRY, vol. 19, para. 46), applies to such agreements as it applies to a 
covenant: Countryside Act 1968, s. 45 (2). As to land comprising a park or pleasure ground being 
used as a country park, see s. 7 (5), and para. 525, ante. If it appears to a local authority that land 
provided or acquired by it before 3rd August 1968 (i.e. the date of commencement of these 
provisions: see s. 50 (3)) as open country to be used for the purposes of the National Parks and 
Access to the Countryside Act 1949, Part V (ss. 59-83) (see paras. 470 et seq., ante), can suitably be 
used as a country park, that land may be treated as a country park under these provisions: 
Countryside Act 1968, s. 7 (6). If the land was acquired compulsorily under the National Parks 
and Access to the Countryside Act 1949, s. 76 (see para. 494, ante), land so treated as a country 
park ceases to be subject to s. 76, but the Countryside Act 1968, s. 7 (6), does not affect any trust, 
covenant or other restriction to which the land is subject (s. 7 (6) (a)), and no grant is payable 
under the Countryside Act 1968 in respect of expenditure incurred before the date so determined 
(s. 7 (6) (b)). 

15 Ibid., s.7 (4). As to compulsory acquisition, see the National Parks and Access to the Countryside 
Act 1949, s. 103; Countryside Act 1968, s. 46 (1); and para. 465, ante. National Trust land held 
inalienably (see para. 416, ante) is excluded from this provision: see the National Parks and Access 
to the Countryside Act 1949, s. 113; Countryside Act 1968, s. 46 (5). 

16 Ibid., s. 46 (4). 


535. Camping and picnic sites. A local planning authority! and a district 
council have power to provide in the countryside within their areas camping sites 
for holiday and recreational purposes to be used primarily as places for setting up 
tents”, and picnic sites for motorists and others using the roads?. Both types of site 
may have space for parking vehicles and a means of access to and from a road*. A 
local authority has power to acquire compulsorily any land required by it to carry 
out these functions?. 

A local authority may make byelaws as respects picnic sites for the preservation 
of order, for the prevention of damage to the land or anything on it and for 
securing that persons resorting to it will so behave themselves as to avoid undue 
interference with the enjoyment of the land by others®. A local authority may also 
make such byelaws as respects a trunk road picnic area? as respects which the 
minister's functions are delegated to the authority or become the functions of the 
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authority by virtue of an agreement with the minister®. It may make reasonable 
charges for the use of any camping site, picnic site or parking place?. 

These powers are not exercisable as regards Epping Forest and Burnham 
Baeeches'®. 


1 For the meaning of “local planning authority”, see para. 446, ante. 

2 Countryside Act 1968, s. 10 (1); Local Government Act 1972, s. 179 (3). 

3 Countryside Act 1968, s. 10 (2); Local Government Act 1972, s. 179 (3). See also para. $34, note 13, 
ante. 

4 Countryside Act 1968, s. Io (1), (2). The local authority may do anything appearing to it 
desirable in connection with the provision of a site, and in particular may manage a site or lease 
it to some other person, and may provide, for the use of those occupying the site, any services or 
facilities for their health or convenience: s. 10 (3). 

5 Ibid., s. 10 (4). See also para. 534, note 14, ante. 

6 Ibid., s. 41 (1) (c). As to byelaws made under s. 41, see para. $34, note 12, ante. See also the 

National Parks and Access to the Countryside Act 1949, s. 106, and para. 449, ante. Wardens may 

be appointed to enforce the byelaws: see the Countryside Act 1968, s. 41 (8), and paras. 445, 452, 

ante. As to byelaws generally, see LOCAL GOVERNMENT, vol. 28, paras. 1323 et seq. 

For the meaning of “trunk road picnic area”, see HIGHWAYS, vol. 21, para. 708. 

Countryside Act 1968, s. 41 (1) (d); Highways Act 1980, s. 345 (a). As to such delegation or 

agreement, see s. 115 (1), (3), and HIGHWAYS, vol. 21, para. 722. This power to make byelaws is 

exercisable only insofar as conditions attached to the delegation or agreement do not otherwise 

provide: Country side Act 1968, s. 41 (1A); Highways Act 1980, s. 345 (b). 

Countryside Act 1968, s. 43 (2), (3). The authority may arrange for any of the facilities or services 

which it has power to provide under the Countryside Act 1968 to be provided by some other 

person and may authorise that person to make reasonable charges: s. 43 (2). The authority may 
also enter into agreements with any other authority or person for the use, on such terms as may 
be agreed, of any facilities or services provided by or under the control of that other authority or 
person and if it appears convenient for the services of any staff employed in connection with 
them: s. 43 (5). The power to provide buildings or other premises includes a power to equip them 
with necessary equipment: s. 43 (4). 
to Countryside Act 1968, s. 46 (4). 
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536. Common land. As respects any common land! to which the public has 
rights of access, a local authority? has special powers which are to be exercised in 
the interests of persons resorting to the land for open-air recreation’. The 
authority may exercise the powers on land taken out of the common land* or on 
other land in the neighbourhood®. It may acquire compulsorily any land in the 
neighbourhood of the common land which it requires for the purposes of its 
functions under these powers’ and which is not common land®, and may acquire 
by agreement, or appropriate, common land for these purposes if authorised? by 
the Secretary of State!°. No statutory restrictions applying to commons generally, 
or to any particular common, and no trust subject to which the common land is 
held, prevents a local authority from taking part of common land under these 
provisions!!, 

A local authority has power to do anything appearing to it desirable for the 
purpose of providing or improving opportunities for public enjoyment of the 
countryside, and in the interests of persons resorting to the common land!?. In 
particular, it may provide facilities and services for the enjoyment and 
convenience of the public!3, erect buildings and carry out works!*, and make 
byelaws15 as respects the land!®. 


1 “Common land” means land subject to rights of common, whether exercisable at all times or 
only during limited periods, and waste of a manor not subject to rights of common, but does not 
include a town or village green or any land forming part of a highway: Commons Registration 
Act 1965, s. 22 (1) (which also defines “rights of common” (see COMMONS, vol. 6, para. 504) and 
“town or village green” (see para. 507, note 1, ante)), applied by the Countryside Act 1968, s. 9 (4), 
(6), Sch. 2, para. 7. 
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“Common land to which the public has rights of access” means (1) land to which the Law of 
Property Act 1925, s. 193, for the time being applies (see COMMONS, vol. 6, paras. 669, 670), other 
than land to which s. 193 applies by virtue of a revocable instrument; (2) common land 
comprised in an access agreement or order (see'paras. 473 et seq., ante), other than a revocable 
access agreement or one expressed to have effect only for a specified period; or (3) any other 
common land to which the public has rights of access permanently or for an indefinite period: 
Countryside Act 1968, s. 9 (6). 
For the meaning of “local authority”, see para. $34, note I, ante. 
Countryside Act 1968, s. 9 (1). “Open-air recreation” is not defined for this purpose. See also 
para. 534, note 13, ante. 
The Secretary of State may authorise the authority to acquire any part of the common land, 
including all commonable and other rights in or over it, and, where the authority already holds 
the land, to appropriate it for the purposes of ibid., s. 9: s. 9 (2), Sch. 2, para. 1 (1), (2). References 
to commonable and other rights do not include references to any rights vested in statutory 
undertakers (defined in para. 451, note 3, ante), including the Civil Aviation Authority and the 
Post Office, for the purposes of the carrying on of their undertakings: Sch. 2, para. 6; Post Office 
Act 1969, s. 76, Sch. 4, paras. 1,93 (1); Civil Aviation Act 1971, s. 18 (1), Sch. 5, para. 5 (2). Land so 
held or appropriated is to be held by the authority free from the public rights of access, but is to 
be used for the benefit of the public resorting to the common land: Countryside Act 1968, Sch. 2, 
ara Taye 
4 Bene applying for authority the local authority must publish newspaper notices of its 
intention, with full particulars (see Sch. 2, para. 2 (1)), and, if the land is in a parish, must serve 
notice on the parish council or chairman of the parish meeting (see Sch. 2, para. 2 (2)). The notice 
must refer to a map which may be inspected, and specify a time and mode for making 
representations to the Secretary of State (Sch. 2, para. 2 (3)), who must consider any 
representations and may either afford representers an opportunity of appearing before a person 
appointed for the purpose or hold a public inquiry (Sch. 2, para. 2 (4)). Before giving his 
authority the Secretary of State must be satisfied either that equivalent land is being given in 
exchange for the common land (see Sch. 2, para. 1 (4) (a)) or that such an exchange is unnecessary 
(see Sch. 2, para. 1 (4) (b)). 
Ibid., s. 9 (2). 
I.e. for the purposes of ibid., s. 9. 
Ibid., s. 9 (5). It also has power to acquire compulsorily land which it requires for those purposes 
and which is part of the common land, or any commonable or other rights in or over that land, 
but the Secretary of State must not confirm a compulsory purchase order except after giving his 
authority under Sch. 2, para. 1 (see note 5, supra), as respects the land: Sch. 2, para. 3 (1). The 
notice published or served under the Acquisition of Land (Authorisation Procedure) Act 1946, 
Sch. 1, para. 3 (see COMPULSORY ACQUISITION, vol. 8, para. 13), must refer to the Countryside Act 
1968, Sch. 2, and state whether land, and if so what land, is being given in exchange (see Sch. 2, 
para. 3 (2), (4)), and may be combined with the notice under Sch. 2, para. 2 (see note s, supra) 
(Sch. 2, para. 3 (3)). A compulsory purchase order may provide for discharging the land 
purchased from all rights, trusts and incidents affecting it: Sch. 2, para. 3 (5). The special common 
land provisions of the Acquisition of Land (Authorisation Procedure) Act 1946, Sch. 1, para. 11 
(see COMPULSORY ACQUISITION, vol. 8, para. 54), and the Commons Act 1899, s. 22 (see COMMONS, 
vol. 6, para. 603), do not apply: Countryside Act 1968, Sch. 2, para. 3 (6). 
Ie. under ibid., Sch. 2, para. 1: see note 5, supra, 
Ibid., Sch. 2, para. 4 (1). Subject to this it may appropriate common land for these purposes 
without the ministerial consent required by what is now the Local Government Act 1972, S. 122 
(see LOCAL GOVERNMENT, vol. 28, para. 1221), or the National Parks and Access to the Countryside 
Act 1949, s. 104 (see para. 455, ante): see the Countryside Act 1968, Sch. 2, para. 4 (2). On an 
appropriation of land such adjustments must be made in the authority’s accounts as the Secretary 
of State directs: Sch. 2, para. 4 (3). 
Ibid., Sch. 2, para. s. 
Ibid., s. 9 (3). 
Ibid., s. 9 (3) (a). These facilities include meals and refreshments, parking places and lavatory 
accommodation: s. 9 (3) (a). However, the authority may not provide accommodation, meals or 
refreshments except insofar as it appears to it that facilities for them in the neighbourhood are 
inadequate or unsatisfactory: s. 9 (3) proviso. 
Ibid., s. 9 (3) (b). 
L.e. under ibid., s. 41: see para. 534, note 12, ante. 


Ibid., s. 41 (1) (b). 
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(2) LONDON 
: (i) Provision of Open Spaces and Recreation Grounds 


537. Powers of London authorities. In addition to the various powers of local 
authorities!, the Greater London Council, London borough councils and the 
Common Council of the City of London? have various special powers in relation 
to parks and open spaces?. The Common Council may also acquire open spaces? 
within twenty-five miles from the City boundaries and make agreements for 
asserting and preserving rights over those open spaces. 


1 See paras. $23, 525—528, ante, 

2 As to these London authorities, see LONDON GOVERNMENT, vol. 29, paras. 27 et seq. Land formerly 
vested in the London or Middlesex county councils and used as a park or open space, vested in the 
Greater London Council on 1st April 1965; such land was then partly transterred to London 
borough councils or the Common Council in accordance with a scheme prepared by the Greater 
London Council and confirmed by the Secretary of State: see the London Government Act 1963, 
s. $8 (2), (3) (repealed), and the London Authorities (Parks and Open Spaces) Order 1971, S.I. 1971 
No. 228. For consequential provisions as to the transfer of staff and certain additional property, 
see the London Authorities (Parks and Open Spaces) (Staff) Order 1971, S.I. 1971 No. 229, and the 
London Authorities (Parks and Open Spaces) (Miscellaneous Property) Order 1971, S.I. 1971 No. 
230. 

See paras. 538 et seq., post; and see also LONDON GOVERNMENT, vol. 29, paras. 88-91. 

The open spaces which may be dealt with are town and village greens, wastes of forests or 
manors and all commons or other land within the Inclosure Act 1845, s. 11 (see COMMONS, vol. 6, 
para. 710): Corporation of London (Open Spaces) Act 1878, s. 2. 

Ibid., s. 4. As to the exchange of Kenley Common, which was acquired under this Act in 1883, 
for other neighbouring land, see the Air Ministry (Kenley Common Acquisition) Act 1922. 
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538. Facilities for recreation in open spaces. A local authority! has power to 
provide and maintain in any open space: 


(1) swimming baths and bathing places, whether open-air or indoor?; 
(2) golf courses and grounds, tracks, lawns, courts, greens and such other 
open-air facilities as it thinks fit for any form of recreation whatsoever? ; 
) gymnasia‘; 
) rifle ranges>: 
(s) indoor facilities for any form of recreation®; and 

) centres and other facilities (whether indoor or open-air) for the use of clubs, 
societies or organisations whose objects or activities are wholly or mainly 
of a recreational, social or educational character’. 


A local authority may also in any open space (a) provide amusement fairs and 
entertainments including bands, concerts, dramatic performances, cinematograph 
exhibitions? and pageants? ; (b) provide and maintain in time of frost facilities for 
skating!°; (c) provide meals and refreshments for sale to the public!!; (d) provide, 
erect and maintain any equipment!?, buildings or structures!3 necessary or 
desirable for the above purposes'4; and (e) set apart any area of the open space!>. 

A local authority may make reasonable charges for the use of the facilities 
provided'®, and may authorise other persons to exercise any of the above powers 
conferred on a local authority?”. It may let to any person any building or structure 
erected or maintained, and any part of an open space set apart and inclosed under 
such powers!®, and may employ such persons, including instructors or organisers 
in connection with any of the facilities provided in heads (1)—(6), do such acts and 
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make and enforce such restrictions or conditions as it considers necessary or 
desirable in connection with the exercise of these powers!?, 
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“Local authority” means the Greater London Council or a London borough council: Ministry of 
Housing and Local Government Provisional Order Confirmation (Greater London Parks and 
Open Spaces) Act 1967, s. 1, Schedule, art. 6. As to these authorities, see LONDON GOVERNMENT, 
vol. 29, paras. 27 et seq. Where it appears to two local authorities that the functions of one of 
them with respect to the maintenance and management of any open space (defined in para. 499, 
note 1, ante) could be more conveniently exercised by the other, they may agree to a transfer of 
such functions but without prejudice to any trust or other restrictions or rights affecting the land: 
see Schedule, art. 14 (1), (3). Such agreement may also provide for the transfer of any estate or 
interest of the transferring authority in the land: see Schedule, art. 14 (2). As to the continuation 
of byelaws on transfer, see Schedule, art. 14 (4). No act made under Schedule, art. 14, may 
derogate from the power under the Open Spaces Act 1906, s. 16 (see para. $23, ante), nor affect the 
operation of the London Squares Preservation Act 1931: Ministry of Housing and Local 
Government Provisional Order Confirmation (Greater London Parks and Open Spaces) Act 
1967, Schedule, art. 14 (5). The powers conferred on a local authority by the above Act are in 
addition to any powers possessed by it independently of it: see Schedule, art. 20. 

Ibid., Schedule, art. 7 (1) (a) (1). 

Ibid., Schedule, art. 7 (1) (a) (ii). 

Ibid., Schedule, art. 7 (1) (a) (iii). 

Ibid., Schedule, art. 7 (1) (a) (1v). 

Ibid., Schedule, art. 7 (1) (a) (v). See also note 7, infra. 

Ibid., Schedule, art. 7 (1) (a) (vi). In providing facilities under art. 7 (1) (a) (v) or (vi), a local 
authority must satisfy itself that it has not unfairly restricted the space available to the public for 
recreation in the open air: Schedule, art. 7 (1) proviso (vi). As to the organisation of competitions, 
see Schedule, art. 13. 

The authority may not in any building show any film except in connection with the 
advancement of art, education, drama, science, music or literature (see 1bid., Schedule, art. 7 (1) 
proviso (iii) (a)), nor show any film which commonly forms the main item of a cinematograph 
entertainment within twelve months of its general release (Schedule, art. 7 (1) proviso (iii) (b)), 
nor charge for admission to such film prices less than the lowest price then current in ordinary 
cinemas in the same borough (Schedule, art. 7 (1) proviso (iii) (c)). A local authority may not 
grant or let any building for cinematograph entertainment except on the best terms obtainable 
unless let for charitable, educational, cultural, social or public purposes: Schedule, art. 7 (1) 
proviso (iv). Cinematograph exhibitions may not be provided on Sundays in open spaces outside 
Greater London in a district in which Sunday cinemas are not allowed: Schedule, art. 7 (1) 
proviso (v). 

Ibid., Schedule, art. 7 (1) (b). 

Ibid., Schedule, art. 7 (1) (c). There is power to flood any part of the open space for providing ice 
for skating: Schedule, art. 7 (1) (c). 

Ibid., Schedule, art. 7 (1) (d). 

Le. including swings, platforms, screens, chairs, seats, lockers, towels, costumes and other 
apparatus and appliances: ibid., Schedule art. 7 (1) (e). 

Le. including buildings for the accommodation of keepers and other persons employed in 
connection with the open space: ibid., Schedule, art. 7 (1) (f). 

Ibid., Schedule, art. 7 (1) (e), (f). 

See para. $39, post. 

Ministry of Housing and Local Government Provisional Order Confirmation (Greater London 
Parks and Open Spaces) Act 1967, Schedule, art. 10 (a) (i), (ii). No charge for any reading room 
provided may be made on more than twelve days in any one year or on more than four 
consecutive days: Schedule, art. 10 proviso. 

Ibid., Schedule, art. 8 (1). This includes the power to make charges: Schedule, art. ro (b). As to 
the powers of private owners of land, see Schedule, art. 16. 

Ibid., Schedule, art. 8 (1). This is subject to any terms and conditions the local authority may 
consider desirable (Schedule, art. 8 (1)) and may include a term that the local authority must 
contribute to a guarantee given by it towards the expenses to be incurred by any person in the 
provision of any entertainment or otherwise in pursuance of such grant or letting (Schedule, art. 
8 (2)). As to the inclosure of any open space, see para. 539, post. 

Ibid., Schedule, art. 7 (2). Under the exercise of its powers under Schedule, arts. 7, 8, a local 
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authority may not erect or permit to be erected any building or other structure on any part of a 
common without the consent of the Secretary of State: Schedule, art. 12 (1); Secretary of State 
for the Environment Order 1970, S.I. 1970 No. 1681, art. 2 (1). “Common” is not defined; for its 
general meaning, see COMMONS, vol. 6, para. 505. As to the exercise of powers under Schedule, 
arts. 7, 8 (see supra), art. 9 (see para. 539, post), art. Io (see supra), see Schedule, art. 11; and as to 
the restriction of the exercise of Schedule, arts. 7, 8 (see supra), see Schedule, art. 12. 


539. Inclosure of parts of open spaces. A local authority! may in any open 
space? set apart or inclose parts of the open space in connection with providing 
facilities for recreation’, and preclude persons, other than permitted persons‘, 
from entering the parts so set apart or inclosed?, and may make such reasonable 
charges as it thinks fit for admission to them®. However, where any part of an 
open space is set apart, but not specially laid out, for games, the general public 
may not be excluded when that part is not in actual use for games’. A part of an 
open space which is inclosed for persons listening to or viewing an entertainment® 
must not exceed one acre or one-tenth of the open space, whichever is the 
greater’, 

A local authority may also inclose and preclude persons from entering any part 
of an open space which is inclosed for the purpose of or in connection with the 
cultivation or preservation of vegetation in the interests of public amenity’, or in 
the interests of the safety of the public!’. 

Except in the interests of public safety, these powers of restriction must not be 
exercised in such a manner that the public is by reason only of its exercise unable 
to obtain access without charge to some part of such open space??. 


For the meaning of “local authority”, see para. 538, note I, ante. 

For the meaning of “‘open space”, see para. 499, note I, ante. 

See para. 538, ante. 

Le. permitted by the local authority or where the right to set apart or inclose is granted to any 

person under the Ministry of Housing and Local Government Provisional Order Confirmation 

(Greater London Parks and Open Spaces) Act 1967, s. 1, Schedule, Part II (arts. 6-20), by that 

person: Schedule, art. 7 (1) (g). 

Ibid., Schedule, art. 7 (1) (g). A local authority may grant to other persons the right to exercise 

this power: Schedule, art. 8 (1). Permanent inclosure of part of a common requires the consent of 

the Secretary of State: Schedule, art. 12 (1); Secretary of State for the Environment Order 1970, 

S.I. 1970 No. 1681, art. 2 (1). 

6 Ministry of Housing and Local Government Provisional Order Confirmation (Greater London 
Parks and Open Spaces) Act 1967, Schedule, art. 10 (a) (iti). See also Schedule, art. 10 (b). 

7 Ibid., Schedule, art. 7 (1) proviso (i). 

8 Le. including a band concert, dramatic performance, cinematograph exhibition or pageant: ibid., 
Schedule, art. 7 (1) proviso (ii). 

9 Ibid., Schedule, art. 7 (1) proviso (11). 

10 Ibid., Schedule, art. 9 (a). 

11 Ibid., Schedule, art. 9 (b). As to the inclosure of uninclosed land, not being an open space, 
adjoining streets, see the London County Council (General Powers) Act 1925, s. 33, and 
HIGHWAYS. 

12 See the Ministry of Housing and Local Government Provisional Order Confirmation (Greater 

London Parks and Open Spaces) Act 1967, Schedule, art. 11 (2). 
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540. Alienation. For the purpose of enlarging or improving any open space!, a 
local authority? may exchange parts of the open space land? for adjacent land* and 
may make and receive any money for equality of exchange”. 
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For the purpose of the construction, widening or alteration of a street, a local 
authority may utilise, alienate or exchange for other land any part of any open 
space’. Where a local authority utilises, alienates or exchanges for other land any 
part of any open space it must expend on capital account for or in respect of the 
acquisition of land to be used as or added to an open space sums” not less than (1) 
the amount which, in the case of utilisation, the authority would have debited the 
account for construction, widening or alteration of the street®; or (2) in the case of 
alienation, the amount it would have received as consideration for the land 
alienated by it?; or (3) in the case of exchange, the amount it would receive for 
equality of exchange!®. i 

Power to alienate or utilise parts of open spaces for other purposes may be 
conferred by special provisions! !. 


1 For the meaning of “open space”, see para. 499, note I, ante. 

2 For the meaning of “local authority”, see para. 538, note 1, ante. 

3 “Open space land” means land being part of the open space: Ministry of Housing and Local 
Government Provisional Order Confirmation (Greater London Parks and Open Spaces) Act 
1967, s. 1, Schedule, art. 15 (3). Land acquired by a local authority from the Crown Estate 
Commissioners may not be exchanged except with the commissioners’ consent: Schedule, art. 15 
(1) proviso (b). As to the commissioners, see the Crown Estate Act 1961, s. 1, and CONSTITUTIONAL 
LAW, vol. 8, paras. 1451 et seq. Land given in exchange ceases for all purposes to form part-of the 
open space and all rights of common, public rights of way and other public rights over or 
affecting it are extinguished: Ministry of Housing and Local Government Provisional Order 
Confirmation (Greater London Parks and Open Spaces) Act 1967, Schedule, art. 15 (2) (a). 

4 “Adjacent land” means land adjacent to the open space: ibid., Schedule; art. 15 (3). The adjacent 
land taken in exchange becomes part of the open space and subject to the like rights, trusts and 
incidents as attached to the open space land, and all private rights of way and other private rights 
are extinguished: Schedule, art. 15 (2) (b). The council must make full compensation for them 
(Schedule, art. 15 (2) proviso), which must be settled in the manner provided by the Land 
Compensation Act 1961 (see COMPULSORY ACQUISITION, vol. 8, para. 46): Ministry of Housing and 
Local Government Provisional Order Confirmation (Greater London Parks and Open Spaces) 
Act 1967, Schedule, art. 15 (2) proviso. 

5 Ibid., Schedule, art. 15 (1). Any money received by a council must be applied in expenditure on 
capital account in respect of the acquisition or improvement of land used, or to be used, or to be 
added to an open space: Schedule, art. 15 (1) proviso (a). j 

6 Ibid., Schedule, art. 17 (1) (a). No land may be so utilised, alienated or exchanged except with the 
consent of the Secretary of State, who must have regard to any representations made to him 
before giving his consent: Schedule, art. 17 (2); Secretary of State for the Environment Order 
1970, S.I. 1970 No. 1681, art. 2 (1). Public notice of the application to the Secretary of State for his 
consent must be given stating that representations may be made to, him: see the Ministry of 
Housing and Local Government Provisional Order Confirmation (Greatet London Parks and 
Open Spaces) Act 1967, Schedule, art. 17 (3). Land utilised or disposed of under these powers 
ceases to form part of an open space and all rights of common, public rights of way and other 
public rights in, over or affecting it are extinguished (Schedule, art. 17 (5)), and land acquired in 
its place becomes subject to the same rights, trusts, incidents, provisions, byelaws or schemes 
relating to the land which it replaces (Schedule, art. 17 (6)) and, subject to compensation under 
the provisions of the Land Compensation Act 1961 (see COMPULSORY ACQUISITION, vol. 8, para. 
46), all private rights over it may be extinguished (Ministry of Housing and Local Government 
Provisional Order Confirmation (Greater London Parks and Open Spaces) Act 1967, Schedule, 
art. 17 (8)). A local authority may not exercise any power conferred by art. 17 in respect of any 
protected square within the meaning of the London Squares Preservation Act 1931, not being a 
square vested in the council, except with the owner’s written consent: Ministry of Housing and 
Local Government Provisional Order Confirmation (Greater London Parks and Open Spaces) 
Act 1967, Schedule, art. 17 (9). Any land acquired by a local authority under the provisions of 
Schedule, art. 17, in exchange for an open space otherwise than for.addition to an existing open 
space must be deemed to have been acquired under the Open Spaces Act 1906: Ministry of 
Housing and Local Government Provisional Order Confirmation (Greater London Parks and 
Open Spaces) Act 1967, Schedule, art. 17 (7). 
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F cr the payment of compensation under ibid., Schedule, arts. 15 (2), 17: Schedule, art. 
17 (4). i 

8 Ibid., Schedule, art. 17 (4) (a). Where land is utilised under the provisions of art. 17, the local 
authority may debit the account relating to the construction, widening or alteration of the street 
with an amount representing the whole or a portion of the value of the land so utilised: 
Schedule, art. 17 (1) (b). 

9 Ibid., Schedule, art. 17 (4) (b). 

. 10 Ibid., Schedule, art. 17 (4) (c). 

11 The Greater London Council may erect on Hackney Marshes buildings partly for educational 
purposes or may exchange parts of those marshes for adjoining land: see the London Open 
Spaces Act 1893, ss. 12, 26; London County Council (General Powers) Act 1929, s. $7; Local Law 
(Greater London Council and Inner London Boroughs) Order 1965, S.I. 1965 No. 540, art. 4, Sch. 
I, para. 62 (b), Sch. 2. As to the general powers of alienation of land by London local authorities, 
see LONDON GOVERNMENT, vol. 29, paras. 119 et seq. A local authority may not appropriate for the 
purposes of the Housing Act 1957, Part V (ss. 91—134), any open space without the consent of the 
Secretary of State: see the Town and Country Planning Act 1959, s. 23 (2) (a), and HOUSING, vol. 
22, para. $05, text and note 7. However, land forming part of a common, open space or fuel or 
field garden allotment may be appropriated by order made by the local authority and confirmed 
by the Secretary of State notwithstanding the fact that it is held under a special Act requiring its 
retention as an open space: see HOUSING, vol. 22, para. 505. In the absence of such provision 
general powers of alienation would appear not to override special Acts: see R v Minister of Health, 
ex parte Villiers [1936] 2 KB 29, [1936] 1 All ER 817, DC, and HOUSING, vol. 22, para. 505, text and 
note 10. dl 
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(ii) Management and Control 


541. General provisions. A local authority! may procure officers appointed by 
it to secure the observance of enactments relating to open spaces? under its control 
or management and of the byelaws? and regulations made under them to be 
sworn in as constables for that purpose*. These officers may not act as constables 
unless in uniform or provided with a warrant®. Any constable or any officer of a 
local authority authorised in writing to enforce byelaws having effect in relation 
to an open space, and any person called to his assistance, may, without warrant, 
seize and detain any person committing or having committed any offence against 
those byelaws whose name or residence is unknown to and canpot be ascertained 
by the constable or officer, and take him to a police station or before a magistrate 
to be dealt with according to law®. An officer or constable, not being a constable 
in uniform, must have with him and, if required, produce a written authority to 
act from the relevant council’. 
ta 


For the meaning of “Local authority”, see para. $38, note I, ante. 

2 For the meaning of “open space”, see para. 499, note I, ante. ' 

3 For the power to make byelaws, see paras. 523, 525, ante. For the power to make and enforce ` 
restrictions and conditions in connection with facilities for public recreation, see para. $38, text 
and note 19, ante. No byelaw made or having effect as if made by the Greater London Council 
may extend to the prohibition of military drill on any heath or common unless it has received the 
sanction of the Secretary of State for Defence, nor may such byelaw restrict any of his rights or 
powers over any park, garden or open space in any case of national danger or emergency: see the 
London Council (General Powers) Act 1890, s. 16; Local Law (Greater London Council and Inner 
London Boroughs) Order 1965, S.I. 1965 No. 540, art. 3, Sch. 1, para. 26; and LONDON 
GOVERNMENT, vol. 29, para. 79. ; 

4 Ministry of Housing and Local Government Provisional Order Confirmation (Greater London 

Parks and Open Spaces) Act 1967, s. 1, Schedule, art. 18. Constables appointed under this 

provision are not deemed eligible to receive pensions, gratuities and allowancés received by 

members of the police services: Schedule, art. 18 proviso. 
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s Ibid., Schedule, art. 18. 
6 Ibid., Schedule, art. 19. 
7 Ibid., Schedule, art. 19 proviso. 


542. Management by the Common Council. The Common Council of the 
City of London! may regulate by byelaws, which must be approved by the 
Secretary of State?, any open spaces? which it has acquired*, and generally manage 
and maintain them as places of public resort?, subject to their remaining 
uninclosedé and unaltered as to natural aspect”. Separate provision is made as to 
Epping Forest8. 

The Common Council has the powers of a local authority? under the Public 
Health Acts!° over certain open spaces!! provided by it, or under its management 
and control or the management and control of a committee of whose members 
the council appoints a majority??. 


1 As to the Common Council, see LONDON GOVERNMENT, vol. 29, paras. 44 et seq. 

2 See the Corporation of London (Open Spaces) Act 1878, ss. 12-17. As to the Secretary of State, 

see para. $30, note I, ante. 

3 For the meaning of “‘open space”, see para. 499, note 1, ante. 

4 For the power of the Common Council to acquire open spaces, see para. $37, ante. 

5 Corporation of London (Open Spaces) Act 1878, s. 18. 

6 Ibid., s. 6. 

7 ibid.. s7- 

8 See ibid., ss. 2, 22, and the Epping Forest Act 1878. As to rights of common claimed over Epping 
Forest, see Willingale v Maitland (1866) LR 3 Eq 103; Chilton v London Corpn (1878) 7 Ch D 562. 

9 For the meaning of “‘local authority” in this context, see para. $24, ante. 

10 Le. the Public Health Acts Amendment Act 1907, s. 76, and the Public Health Act 1925, s. 56 (5), 
(6): see paras. 524, 527, $28, ante. 

11 Le. Epping Forest, Burnham Beeches, Coulsdon Commons, Highgate Wood, Queen's Park in 
Kilburn, West Wickham Common, Spring Park, West Ham Park and all other open spaces 
maintained by the corporation out of the general rate of the City. 

12 City of London (Various Powers) Act 1933, s. 4; City of London (Various Powers) Act 1946, s. 13 
(1); City of London (Various Powers) Act 1977, s. 8 (1). For the purposes of the City of London, 
the Common Council is a local authority under the Public Health Acts by virtue of other 
legislation: see para. 524, ante. 


543. Special open spaces and London squares. Certain open spaces in London 
are under the control of the Greater London Council by virtue of special Acts and 
are regulated in accordance with the provisions contained in them!. 

Of the numerous inclosed gardens in public squares and other places in London, 
some are held by trustees, commissioners or private owners or householders, and 
some by local authorities?. The preservation as gardens of these inclosures is 
ensured by statutory provisions which restrict building?. 


1 See e.g. the Metropolitan Board of Works (Various Powers) Act 1887 and the Local Law (Greater 
London Council and Inner London Boroughs) Order 1965, S.I. 1965 No. 540 (Wandsworth 
Common, Bostall Heath, Brook Green and Ravenscourt Park); and the Paddington Recreation 
Ground Act 1893 (Paddington Green). Most of the Acts of this nature incorporated the powers of 
control and management contained in Acts of general application such as the Open Spaces Act 
1906. For the councils’ general powers, see paras. 523, 525, $41, ante. The functions of the London 
County Council in respect ofa number of open spaces under two acres in extent were transferred 
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to the appropriate metropolitan boroughs (now London boroughs) by the Transfer of Powers 
(London) Order 1933, S.R. & O. 1933 No. 114 (revoked), but the enactments conferring such 
functions are mostly repealed by the Local Law (Greater London Council and Inner London 
Boroughs) Order 1965. The London borough councils have general powers of making byelaws 
etc.: see paras. 523, $25, 541, ante. 

For a list of such squares etc. and other information relating to them, see the Report of the Royal 
Commission on London Squares 1928 (Cmd. 3196). A number of the inclosures are regulated 
under special Acts which give power of management to trustees or commissioners. Trustees 
having powers of paving were abolished and their paving powers were transferred to vestries and 
district boards subject to special provisions which transferred the management of the inclosures 
(in cases where trustees were abolished) to committees of inhabitants whose expenses were met 
by rates levied by the vestries or boards on adjoining occupiers. The London Government Act 
1899, s. 4 (repealed), set up metropolitan borough councils (now inner London borough councils) 
in place of the vestries and district boards and by schemes confirmed by Order in Council under 
that Act certain of the special Acts were repealed: see LONDON GOVERNMENT, vol. 29, para. 2, para. 
88, note 16. 

See the London Squares Preservation Act 1931, and LONDON GOVERNMENT, vol. 29, para. 88, note 
16. The inner London boroughs, the Common Council, the Sub-treasurer of the Inner Temple 
and the Under Treasurer of the Middle Temple, as appropriate, are given powers to enforce 
restrictions, and in the case of certain inclosures to pay compensation: see ss. 3-7, Schedule, Parts 
II, II; Local Law (Greater London Council and Inner London Boroughs) Order 1965, arts. 3, 5, 
Sch. 1, para. 65, Sch. 3. As to the use of certain squares for other purposes, see e.g. the Roosevelt 
Memorial Act 1946 (Grosvenor Square) and the Finsbury Square Act 1957. 
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(iii) The Green Belt 


544. The establishment of the Green Belt. For the purpose of establishing a 
Green Belt round London’, provision is made for owners of land within the 
prescribed area? to declare land to be part of the Green Belt?, and for local 
authorities to enter into restrictive covenants for the use of landt, and pay 
compensation in respect of it5, to acquire land by purchase, gift, lease, exchange or 
otherwise®, and to contribute towards the costs of other authorities”; but the 
alienation of Green Belt land by local authorities is restricted®. 


1 “Green Belt round London” means the aggregate of all land which is for the time being Green 
Belt land: Green Belt (London and Home Counties) Act 1938, s. 2 (1). “Green Belt land” means 
(1) any land which for the time being is the subject of an express declaration under s. 3 (a) (see 
para. 545, post), or (2) is deemed to be Green Belt land (see ss. 7, 16, and paras. $54, $59, post), or (3) 
is acquired by a local authority under s. 3 (see paras. $45 et seq., post), but does not include any 
land freed from restrictions imposed upon it under the Green Belt (London and Home Counties) 
Act 1938 (see paras. 545-556, post): s. 2 (1). “Local authority” means the Greater London Council, 
a London borough council or the council of any county or district wholly or partly within the 
prescribed area: s. 2 (1); Local Authorities etc. (Miscellaneous Provisions) (No. 2) Order 1974, S.I. 
1974 No. $95, art. 3 (6) (a). As to the prescribed area, see note 2, infra. Where, before 1st April 
1965, Green Belt land was vested in the London County Council or the Middlesex County 
Council or any functions, rights or liabilities were exercisable with respect to that land by either 
of those councils then on that date the land vested in, or those functions, rights and liabilities 
became those of, the Greater London Council: London Government Act 1963, s. $9 (1). 

2 “The area” means Greater London, the counties of Buckinghamshire, Hertfordshire and Surrey, 
the county of Essex other than the borough of Southend-on-Sea, the county of Kent other than 
the area of the former county borough of Canterbury, in the county of Berkshire the borough of 
Slough, in the borough of Windsor and Maidenhead the parishes of Datchet, Eton, Horton and 
Wraysbury, and in the county of West Sussex so much of the borough of Crawley as was 
immediately before 1st April 1974 comprised in the administrative county of Surrey: Green Belt 
(London and Home Counties) Act 1938, s. 2 (1); Local Authorities etc. (Miscellaneous Provisions) 
(No. 2) Order 1974, art. 3 (6) (a). 
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3 See para. 521, ante. 
4 See para. $46, post. 
5 See para. $47, post. 
6 See paras. $47, $55, post. : 
7 See para. $47, post. 
8 See para. $54, post. 
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545. Express declaration by owner of land. The owner! of any land within 
the area, including for this purpose a parish council, may, by deed entered into 
with a local authority, expressly declare that such land is part of the Green Belt 
round London}, and, if thought fit, by such deed or otherwise may enter into any 
covenant? with a local authority restrictive of the user of that land*. 

Where a lessee makes any such declaration, the statutory provisions® cease to 
apply to the land affected on the expiration or earlier determination of the lessee’s 
term”. However, a lessee may not make any declaration or enter into any 
covenant inconsistent with the terms of his lease without the reversioner’s written 
consent®, 

No restriction imposed by a covenant entered into for the purposes of the 
statutory provisions, or by those provisions in consequence of any express 
declaration, has effect in derogation of the existing rights of any lessee, tenant or 
licensee of the person making the declaration or of persons claiming under such 
lessee or tenant?. 


“Owner” means a person (other than a mortgagee not in possession or a lessee the unexpired 
terms of whose lease is less than twenty-one years) who is for the time being entitled to a legal 
estate in land within the meaning of the Law of Property Act 1925, s. 1 (1), and includes a local 
authority, but except where otherwise expressly provided, does not include a parish council: 
Green Belt (London and Home Counties) Act 1938, s. 2 (1). “Parish council” means the parish 
council or community council of any parish within the area: s. 2 (1); Local Government Act 1972, 
s. 179 (4). For the meaning of “local authority”, see para. $44, note I, ante. 

2 For the meaning of “the arca”, see para. $44, note 2, ante. As to the establishment of the Green 
Belt, see para. 544, ante. l 

For the meaning of “Green Belt round London”, see para. $44, note I, ante. 

“Covenant” includes agreement: Green Belt (London and Home Counties) Act 1938, s. 2 (1). 
Ibid., s. 3 (a). If Green Belt land vested in a local authority or parish council is acquired 
compulsorily by a local authority, highway authority or statutory undertakers, the restrictions 
imposed by any covenant or declaration, or by the statutory provisions, must not be taken into 
account in ascertaining the purchase price or compensation: s. 9. For the meaning of “Green Belt 
land”, see para. $44, note I, ante. “Statutory undertakers’ means persons authorised by any 
enactment or provisional order confirmed by Parliament, or any order, rule or regulation made 
under one, to construct, work or carry on any railway, canal, inland navigation, dock, harbour, 
tramway, gas, electricity, water or other public undertaking: s. 2 (1). For the statutory 
restrictions, see paras. 54-556, post, and as to the payment of compensation, see para. $47, post. 
County council approval may be required: see para. $48, post. As to highway authorities, see 
HIGHWAYS, vol. 21, paras. 43 et seq. 

Any deed entered into before 29th July 1938 (the date of commencement of the Green Belt 
(London and Home Counties) Act 1938) and expressly declaring land to be part of the Green Belt 
round London has and is deemed from its date to have had effect as if entered into under and for 
the purposes of that Act: see s. 21. 

Le. the provisions of the Green Belt (London and Home Counties) Act 1938: s. 14. 

Ibid., s. 14. 

Ibid., s. 3 proviso. 

Ibid., s. 29. Nothing in the Green Belt (London and Home Counties) Act 1938 may limit the 
nature or extent of the restrictions which may be placed on the use of land by a covenant entered 
into for the purposes of the Act: s. 28. 
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546. Covenant by local authority. With regard to any land vested in it in the 
area, a local authority? or a parish council? may enter into any covenant’ 
restrictive of the user of that land with the owner, not being a local authority, of 
any other land within the area®, and, in respect of any land in the area not vested 
in it, enter into any covenant with any contributing local authority” restrictive of 
the user of that land in the event of its becoming vested in the covenanting local 
authority or parish council®. 


I For the meaning of “the area”, see para. 544, note 2, ante. As to the establishment of the Green 
Belt, see para. $44, ante. 

2 For the meaning of “local authority”, see para. 44, note 1, ante. The powers conferred on a local 
authority (or parish council) by the Green Belt (London and Home Counties) Act 1938 are in 
addition to and not in substitution for or in derogation of any powers conferred on it by any 
other enactment: s. 34. 

3 For the meaning of “parish council”, see para. 545, note 1, ante. 

4 For the meaning of ““covenant”, see para. 545, note 4, ante. 

s For the meaning of “owner”, see para. $45, note I, ante. 

6 Green Belt (London and Home Counties) Act 1938, s. 3 (b) (i). County council approval may be 
required: see para. 548, post. 

7 In relation to any land within the area, “contributing local authority” means any local authority 

which for purposes of the Green Belt (London and Home Counties) Act 1938 has exther betore or 

after 29th July 1938 contributed or agreed to contribute towards the cost incurred (whether under 
the powers conferred by the Act or otherwise and whether by the payment of cash or otherwise) 

in the acquisition of that land or in the provision of any consideration or compensation for a 

covenant restrictive of the user of that land and includes the local authority by which such cost 

was incurred (s. 2 (1)); and, in relation to any land for which any council existing before rst April 

1974 but abolished by the Local Government Act 1972, s. 1 (10), would have been such an 

authority, includes the council of any county or district whose area includes the whole or any 

part of the area of the existing council: Local Authorities etc. (Miscellaneous Provisions) (No. 2) 

Order 1974, S.I. 1974 No. 595, art. 3 (6) (b). In Greater London the Greater London Council or a 

London borough council may be a contributing local authority: London Government Act 1963, 

s. 59 (2) (c). . 

Green Belt (London and Home Counties) Act 1938, s. 3 (b) (ii). County council approval may be 

required: see para. 548, post. 
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547. Acquisition of land by local authority ; payment and contribution. A 
local authority! may acquire by agreement any land within the area? by purchase, 
gift, lease, exchange or otherwise”. 

Where an owner? of land within the area, including a parish council?, has 
entered into a covenant! restrictive of the user of his land”, a local authority may 
pay such sum as it thinks fit and subject to such terms and conditions as it may 
determine as consideration or compensation for the covenant’. A local authority 
may also contribute or agree to contribute such sum as it thinks fit, and subject to 
such terms and conditions as it thinks fit, towards the cost incurred or to be 
incurred by any other local authority in the acquisition of land within the area for 
the purpose of establishing the Green Belt or in the provision of consideration or 
compensation for any covenant restrictive of the user of land for that purpose’. 


1 For the meaning of “local authority”, see para. 544, note 1, ante. 

2 For the meaning of “the area”, see para. $44, note 2, ante. As to the establishment of the Green 
Belt, see para. $44, ante. 

3 Green Belt (London and Home Counties) Act 1938, s. 3 (c) (1). County council approval may be 
required: see para. 548, post. 

4 For the meaning of “owner”, see para. $45, note I, ante. 
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For the meaning of “parish council”, see para. 545, note I, ante. 

For the meaning of “covenant”, see para. 545, note 4, ante. 

See para. 546, ante. 

Green Belt (London and Home Counties) Act 1938, s. 3 (c) (ii). County council approval may be 
required: see para. 548, post. All costs and expenses of a county council in the execution of the 
Act must be defrayed as payments for general or special county purposes within the meaning of 
the Local Government Act 1933, $. 180 (1) (repealed) (see LOCAL GOVERNMENT, vol. 28, para. 1249, 
text and note 8): Green Belt (London and Home Counties) Act 1938, s. 35; London Government 
Act 1963, s. 93 (1), Sch. 18, Part II (repealed). As to the expenses of councils, see the Local 
Government Act 1972, s. 147, and LOCAL GOVERNMENT, vol. 28, para. 1249. For the meaning of 
“county council’, see para. 548, note 2, post. 

9 Green Belt (London and Home Counties) Act 1938, s. 3 (c) (111). 
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548. County council approval. The powers of declaring land to be part of the 
Green Belt, of entering into covenants, of acquiring land and of paying 
compensation! may not be exercised in relation to any land wholly in one 
ownership and in the same right, but not wholly situate in one county, unless the 
county council? of the county in which at least half of the land is situate so 
approves by resolution or by deed under its common seal’, and those powers may 
not be exercised in relation to any other land unless the county council so 
approves by resolution or by deed under its common sealt. However, no such 
approval is required, except in the case of land in Middlesex, in relation to any 
land which on 29th July 1938 was either vested in or was the subject of an 
agreement for purchase by the local authority exercising the powers®. 


1 Le. the powers conferred by the Green Belt (London and Home Counties) Act 1938, s. 3 (a), (b), 
(c) (1), (11) (see para. 544-547, ante): s. 32 (1). 

2 In relation to any land within the area (defined in para. $44, note 2, ante), “county council” means 

the county council of the county in which that land is situate: ibid., s. 2 (2); Local Government 

Act 1972, $. 179 (2); Local Authorities etc. (Miscellaneous Provisions) (No. 2) Order 1974, S.I. 1974 

No. 595, art. 3 (6) (b). In the Green Belt (London and Home Counties) Act 1938, ss. 5, 6, 12, 15, 32, 

in relation to any land in Greater London, “county council” means the Greater London Council: 

London Government Act 1963, s. 59 (2) (d). 

Green Belt (London and Home Counties) Act 1938, s. 32 (1) (a). 

4 Ibid., s. 32 (1) (b). Any approval under s. 32 may be given subject to such terms and conditions as 
may be agreed between the county council and the person seeking the approval: s. 32 (2). 

$ Middlesex ceased to exist as an administrative area on 1st April 1965: see the London Government 
Act 1963, s. 3 (1) (b) (repealed), and LONDON GOVERNMENT, vol. 29, para. 7. 

6 Green Belt (London and Home Counties) Act 1938, s. 32 (1) proviso. 
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549. Deposit of plans. Where an owner! of land has made a declaration in 
respect of his land? or land has been acquired by a local authority? or is deemed to 
be Green Belt land*, it is the duty of the local authority with which the deed 
embodying the declaration was entered into, or which acquired the land, within 
one month after the date of the deed or the acquisition to deposit at the offices of 
the Secretary of State? a plan indicating the boundaries of the land concerned and 
a statement giving (1) in the case of a declaration, the date of the deed, the name of 
the local authority and of every contributing local authority? and the name of the 
local authority or parish council’, if any, in which the land is vested8; and (2) in 
the case of an acquisition, the name of the local authority or parish council, the 
date the land became Green Belt land and the name of every contributing local 
authority?. 
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1 For the meaning of “owner”, see para. 545, note 1, ante. 

2 See para. 545, ante. 

3 For the meaning of “local authority”, see para. $44, note 1, ante. As to the acquisition of land by a 
local authority, see para. 547, ante. 

4 As to land deemed to be Green Belt land, see paras. 555, 559, post. For the meaning of “Green 
Belt land”, see para. 544, note 1, ante. 

5 The functions of the Minister of Health were transferred to the Secretary of State by the Transfer 
of Functions (Minister of Health and Minister of Local Government and Planning) (No. 2) Order 
1951, S.I. 1951 No. 753, art. 3 (1); Minister of Local Government and Planning (Change of Style 
and Title) Order 1951, S.I. 1951 No. 1900; Secretary of State for the Environment Order 1970, S.I. 
1970 No. 1681, art. 2 (1). 

6 For the meaning of “contributing local authority”, see para. 546, note 7, ante. 

For the meaning of “parish council”, see para. 545, note 1, ante. 

Green Belt (London and Home Counties) Act 1938, s. 4 (1). Where, under the provisions of that 

Act or of any order or consent of the Secretary of State, any Green Belt land is freed from all the 

restrictions imposed upon it by the Act or by a declaration, the local authority which deposited 

the plan and statement in respect of that land must, within a month after the freeing of the land 
from the restrictions, deposit a further plan indicating the boundaries of the land and a statement 

of the date on which it was so freed: s. 4 (3). 

9 Ibid., s. 4 (2). i 
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550. Enforcement of covenants. Where the owner! of Green Belt land? or a 
parish council in which Green Belt land is vested has entered into or becomes 
subject to a covenant with a local authority? restrictive of the user of that land, 
the local authority may enforce the covenant against persons deriving title under 
the owner or parish council in the same way and to the same extent as if the local 
authority were possessed of adjacent land capable of being benefited by the 
covenant and as if the covenant had been expressed to have been entered into for 
the benefit of the adjacent landé. The statutory power to discharge or modify 
restrictive covenants’ does not apply to these covenants®. 


For the meaning of “owner”, see para. $45, note 1, ante. 

For the meaning of “Green Belt land”, see para. $44, note I, ante. 

For the meaning of “‘parish council”, see para. 545, note I, ante. 

For the meaning of “covenant”, see para. 545, note 4, ante. 

For the meaning of “local authority”, see para. 544, note I, ante. 

Green Belt (London and Home Counties) Act 1938, s. 22 (1). In order to bind a purchaser from 

the covenantor, a restrictive covenant must be registered under the Land Charges Act 1972 as a 

Class D (ii) land charge: see s. 2 (1), ($) (11), and LAND CHARGES, vol. 26, paras. 722, 733—746. 

Nothing in the Green Belt (London and Home Counties) Act 1938 prejudices or affects the 

operation of the Land Charges Act 1972: see the Green Belt (London and Home Counties) Act 

1938, s. 31; Land Charges Act 1972, s. 18 (6). As to the enforcement of restrictive covenants 

generally, see EQUITY, vol. 16, paras. 1345 et seq. 

7 Le. the power conferred by the Law of Property Act 1925, s. 84 (see EQUITY, vol. 16, paras. 1360 et 
seq.): Green Belt (London and Home Counties) Act 1938, s. 22 (2). 

8 Ibid., s. 22 (2). 
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551. Power of private owners to bind their successors. An owner! of Green 
Belt land? (not being a local authority?) has power to enter into an agreement 
with a local authority that in the event of his or his successors in title desiring to 
sell his estate or interest in the land or any part of it, the estate or interest should 
first be offered to the local authority at a price provided for in the agreement’. 
Such an agreement binds the owner and his successors in title notwithstanding any 
rule of law to the contrary?. 
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For the meaning of “owner”, see para. $45, note I, ante. 

For the meaning of “Green Belt land”, see para. 544, note 1, ante. 

For the meaning of “local authority”, see para. $44, note 1, ante. 

Green Belt (London and Home Counties) Act 1938, s. 18. In order to bind a purchaser for value 
from the original owner, the agreement must be registered as a Class C (iv) land charge under the 
Land Charges Act 1972, s. 2 (1), (4) (iv): see LAND CHARGES, vol. 26, paras. 722, 728, 732. See also 
para. $50, note 6, ante. 

Green Belt (London and Home Counties) Act 1938, s. 18. 
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552. Powers of tenants for life. Where the owner! of land within the area? is, 
as regards that land, a tenant for life within the meaning of the Settled Land Act 
19257, or a trustee for sale within the meaning of the Law of Property Act 1925*, 
the powers conferred by the Green Belt (London and Home Counties) Act 19385 
are in addition to and not in substitution for or derogation of any other powers 
possessed by him, but they may not be exercised without an order of the High 
Court or, in the case of a tenant for life, the consent of the trustees of the 
settlement®, or, in the case of a trustee for sale, the consent of all beneficiaries of 
full age and not under a disability’. 


1 For the meaning of “owner”, see para. 545, note I, ante. 

2 For the meaning of “the area”, see para. 544, note 2, ante. As to the establishment of the Green 
Belt, see para. 544, ante. 

3 See the Settled Land Act 1925, ss. 19-21, 117 (1) (xxviii), and SETTLEMENTS. 

4 See the Law of Property Act 1925, s. 205 (1) (xx1x), and TRUSTS. 

5 As to these powers, see the Green Belt (London and Home Counties) Act 1938, ss. 3 (a), 18, and 


paras. $45, 55I, ante. 

6 I.e. for the purposes of the Settled Land Act 1925 (see s. 30, and SETTLEMENTS): Green Belt 
(London and Home Counties) Act 1938, s. 19 (1). E : 

7 Ibid., s. 19 (1). All money, not being rent, received on the exercise of any power under this Act 
by such an owner of land must be treated as if it were the proceeds of a sale of land: s. 19 (2). 


553. Land held on charitable trust. The powers conferred by the Green Belt 
(London and Home Counties) Act 1938 on the owner! of land within the area? or 
on a parish council? must not be exercised in the case of land held by the owner or 
parish council upon charitable trusts in a manner at variance with such trusts 
without an order of the High Court, the Charity Commissioners or the Secretary 
of State or, where the trust instrument reserves to the donor or any other person 
the power to vary the trusts, without the consent of that donor or other person‘. 


1 For the meaning of “owner”, see para. 545, note 1, ante. 

2 For the meaning of “the area”, see para. 545, note 2, ante. 

3 For the meaning of “parish council”, see para. 545, note 1, ante. As to these powers, see the Green 
Belt (London and Home Counties) Act 1938, ss. 3, 18, and paras. $46, $51, ante. 

4 Ibid., s. 20; Education Act 1944, s. 2 (1); Secretary of State for Education and Science Order 1964, 
S.I. 1964 No. 490. 


554. Alienation by local authority. Before Green Belt land! vested in a local 
authority? or a parish council? can be sold, exchanged* or appropriated, the local 
authority or parish council must (1) publish in one or more newspapers circulating 
in the locality of the land concerned a notice stating its intentions, specifying a 
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place within the locality where a plan can be inspected and the manner in which 
objections can be made® ; (2) serve a copy of the notice on the county council’ and 
every contributing local authority®; (3) seek the consent of that council and those 
authorities’; and (4) send a copy of the notice and every consent obtained to the 
Secretary of State and obtain his consent!0, 

Before giving his consent the Secretary of State must consider any objections 
that he has received'!, and, if the consent of any contributing local authority or of 
the county council has either not been obtained or can only be obtained on terms 
with which the local authority or parish council is dissatisfied, he must cause a 
local inquiry!*? to be held*?. The consent of the Secretary of State must be given 
by order and may be given subject to conditions; it ranks for all purposes and in 
all respects as if it were the consent of the county council and of every 
contributing council'*, The consent may also specify that the land is to be free 
from the restrictions to which it was subject as Green Belt land'5. 

These restrictions upon alienation do not apply to any land which becomes 
Green Belt land after the Secretary of State has (a) approved a resolution of a 
highway authority!? adopting a standard width or made an order adopting a 
standard width!” as respects a road any part of which is situate on or adjacent to 
the land*8, or (b) approved plans for the improvement or construction of a road 
any part of which is or will be situate on or adjacent to the land!9, or (c) made an 
order? by virtue of which a route becomes a trunk road any part of which will be 
situate on the land?!. 


For the meaning of “Green Belt land”, see para. 544, note 1, ante. 

For the meaning of “local authority”, see para. 544, note 1, ante. 

For the meaning of ““parish council”, see para. 545, note I, ante. 

In the case of exchanges this is subject to special provisions: see para. 559, post. 

Le. appropriated under the Local Government Act 1972, s. 122 (see LOCAL GOVERNMENT, vol. 28, 

para. 1221), or under any other enactment: Green Belt (London and Home Counties) Act 1938, 

s. § (1); Local Government Act 1972, s. 272 (2). This provision is expressed not to extend to 

appropriations by way of substitution, for the purpose for which the land is held, of any other 

approved purpose which is not inconsistent with any covenant entered into under the Green Belt 

(London and Home Counties) Act 1938: see s. 5 (1). For the purposes for which Green Belt land 

may be used, see para. 558, post. 

6 Ibid., s..5 (1) (a). 

For the meaning of “county council”, see para. 548, note 2, ante. 

Green Belt (London and Home Counties) Act 1938, s. 5 (1) (b). For the meaning of “contributing 

local authority”, see para. $46, note 7, ante. 

9 Ibid., s. 5 (1) (c). The consent may be given, in each case, subject to such terms and conditions as 
the authority giving it may determine: s. 24. 

10 Ibid., s. $ (1). See also the text and notes 14, 15, infra. As to the Secretary of State, see para. 549, 
note 5, ante. Capital money received by a local authority or parish council on a sale or exchange 
of Green Belt land vested in it must be applied in such manner as the Sécretary of State may 
approve: s. 25. 

11 Ibid., s. 5 (2). 

12 The provisions of the Local Government Act 1972, s. 250 (2)—(5) (see LOCAL GOVERNMENT, vol. 28, 
para. 1385), apply to such an inquiry: Green Belt (London and Home Counties) Act 1938, s. 33; 
Local Government Act 1972, s. 272 (2). 

13 Green Belt (London and Home Counties) Act 1938, s. 5 (3). 

14 See ibid., ss. 5 (4), (5), 24. 

15 Ibid., s. 5 (5). As a condition of giving his consent under s. $ or s. 6 (see para. 555, post), the 

Secretary of State may require that other land should be obtained to replace the Green Belt land 

disposed of or appropriated, and, when obtained, this other land is deemed to be Green Belt land 

and becomes subject to any covenant restrictive of its user entered into by the authority: see s. 7 

(1). When required by the Secretary of State to provide such other land, the authority has power 

to acquire it by agreement: see s. 7 (2). 
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16 “Highway authority” is not defined in the Green Belt (London and Home Counties) Act 1938. 
However, see the Highways Act 1980, ss. 1-3; and HIGHWAYS, vol. 21, paras. 43 et seq. 

17 Le. under the Restriction of Ribbon Development Act 1935, s. 1 (repealed). 

18 Green Belt (London and Home Counties) Act 1938, s. 8 (1) (a), (2). i 

19 Le. originally under the Restriction of Ribbon Development Act 1935, s. 13 (1) (repealed), which 
is now replaced by the Highways Act 1980, ss. 240 (1), 241 (1), (3), 249 (1) (see HIGHWAYS, vol. 21, 
paras. 903, 923); Green Belt (London and Home Counties) Act 1938, s. 8 (1) (b), (2). l 

20 Le. originally made under the Trunk Roads Act 1936, s. 1 (3) (repealed): see now the Highways 
Act 1959, s. 7 (2), and HIGHWAYS, vol. 21, para. 703. l i 

21 Green Belt (London and Home Counties) Act 1938, s. 8 (1) (c), (2). As from the date on which 
possession is taken by the acquiring authority, Green Belt land acquired under s. 8 (1) is (without 
prejudice to the provisions of s. 9 (see para. 545, ante)) to be free from any restrictions imposed 
upon it by the Green Belt (London and Home Counties) Act 1938 or any declaration made in the 
manner provided by that Act: s. 8 (3). 


555. Acquisition of Green Belt land. Green Belt land vested in a local 
authority! or a parish council? may be acquired by any local authority, highway 
authority? or statutory undertakers* and, subject to the provisions of any order or 
consent of the Secretary of State®, used for their statutory powers or duties®; but, 
except in certain cases’, before such Green Belt land is acquired the following steps 
must be taken. Where the land is proposed to be acquired by agreement, the 
same notices must be given and consents obtained as in the case of a sale, exchange 
or appropriation of Green Belt land by a local authority®; and where the land is 
proposed to be acquired compulsorily the acquiring authority or undertakers 
must first obtain the consent of the Secretary of State? to the initiation of 
procedure for compulsory purchase after having published in one or more 
newspapers circulating in the locality of the land notice of its or their intention to 
apply for such consent, stating the purpose for which it is proposed to acquire the 
land and the manner in which objections can be made!®, and serving a copy of 
such notice on the local authority or parish council in which the land is vested and 
on every contributing local authority'! and on the county council!?. 


For the meaning of “Green Belt land” and “local authority”, see para. 544, note 1, ante. 

For the meaning of “parish council”, see para. $45, note 1, ante. 

As to highway authorities, see para. 554, note 16, ante. 

For the meaning of “statutory undertakers”, see para. $45, note 5, ante. 

As to the Secretary of State, see para. $49, note 5, ante. 

This includes the erection of buildings: Green Belt (London and Home Counties) Act 1938, s. 6 
(1). “Building” means any building, erection, structure or hoarding, whether permanent or 
temporary, other than a boundary wall or fence: s. 2 (1). See also the Town and Country 
Planning Act 1971, s. 121 (1), and para. 502, ante. 

7 Le. where the land is acquired or proposed to be acquired under the powers conferred or to be 
conferred by any enactment, including any enactment in a provisional order confirmed by 
Parliament, which specifies or specifically refers to the particular land to be acquired, or where 
a Belt (London and Home Counties) Act 1938, s. 8 (see para. $54, ante), applies: ss. 2 (1), 
6 (1). 

See ibid., s. 6 (1) (a), and para. 554, ante. 

9 Before giving his consent the Secretary of State must consider any objections which he has 
received: ibid., s. 6 (3). The consent may be given upon and subject to such terms and conditions 
as the Secretary of State may determine (s. 24); it may be conditional upon the provision by the 
acquiring authority or undertakers of other land in place of the land to be acquired (s. 7 (1)), and 
may provide that when possession is taken of the land it be freed to such extent as he may specify 
from the restrictions imposed on it by reason of its being Green Belt land (s. 6 (4)). Nothing in s. 6 
(4) prejudices or affects the requirement that restrictions imposed on land be not taken into 
account in ascertaining purchase-money or compensation: s. 6 (5). See also s. 9, and para. 545, 
note $, ante. 
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10 Ibid., s. 6 (1) (b) (i). 

11 For the meaning of “contributing local authority”, see para. 546, note 7, ante. 

12 Green Belt (London and Home Counties) Act 1938, s. 6 (1). For the meaning of “county 
council”, see para. $48, note 2, ante. 


556. Restrictions on the erection of buildings. Subject to certain exceptions, 
no building! may be erected on Green Belt land? except with the consent of the 
Secretary of State? and of every contributing local authority*, other than a 
building ancillary to the purposes for which (with all necessary consents) that land 
is for the time being used, or ancillary to the erection, repair or demolition of such 
a building?. 

Where a local authority? or highway authority” or statutory undertakers® 
have acquired Green Belt land from an owner? (not being a local authority) for 
the purposes of its or their statutory duties, the foregoing restriction imposed 
upon the erection of buildings ceases to apply to that land, but before erecting any 
building, or constructing or improving any road, the authority or undertakers 
must either obtain all the necessary consents!° or the consent of the Secretary of 
State!!, Before applying to the Secretary of State for his consent, the authority or 
undertakers must publish in one or more newspapers circulating:in the locality of 
the land a notice containing certain particulars as to the land and the proposed 
building or road, the inspection of the plan, and the time and manner of making 
objections'?, and must serve a copy of the notice on every contributing authority 
and on the county council'3. The Secretary of State must consider any objections 
raised**, and in giving his consent may provide that the land is to be freed to such 
extent as he may specify from the restrictions imposed on it by reason of its being 
Green Belt land!5. 

The foregoing restriction on the erection of buildings!® and the requirements as 
to the erection of buildings and the construction or improvement of roads by a 
local authority, highway authority or statutory undertakers'’, do not apply to (1) 
the erection of buildings on land acquired or proposed to be acquired under 
powers conferred or to be conferred by any enactment which specifies or 
specifically refers to the particular land to be acquired!*; (2) the construction or 
improvement of certain roads!?; or (3) the erection under certain powers of a 
building in connection with the laying of pipes, sewers and electrical lines?0. 


For the meaning of “building”, see para. 555, note 6, ante. 

For the meaning of “Green Belt land”, see para. $44, note 1, ante. 

As to the Secretary of State, see para. $49, note $, ante. 

For the meaning of “contributing local authority”, see para. 546, note 7, ante. 

Green Belt (London and Home Counties) Act 1938, s. 10 (1). The exception of ancillary buildings 
does not authorise the erection of a building or the use of land in contravention of any byelaw or 
restriction: s. 10 (2). Permission of the local planning authority or the Secretary of State may be 
required for the carrying out of operations on the land: see the Town and Country Planning Act 
1971, SS. 22, 23, 35, 40, 270, and TOWN AND COUNTRY PLANNING. 

For the meaning of “local authority”, see para. $44, note I, ante. 

As to highway authorities, see para. 554, note 16, ante. 

For the meaning of “statutory undertakers”, see para. $45, note $, ante. 

For the meaning of “owner”, see para. $45, note I, ante. 

Le. consents under the Green Belt (London and Home Counties) Act 1938, s. 10 (1) (see the text 
to notes 1—5, supra): s. 12 (1) (a). 

11 Ibid., s. 12 (1) (b). 

12 Ibid., s. 12 (2) (a). An application to the Secretary of State must be accompanied by a copy of each 
newspaper in which the notice was published: s. 12 (3). 
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13 lbid., s. 12 (2) (b). For the meaning of “county council”, see para. 548, note 2, ante. 

14 Ibid., s. 12 (4). i 

15 Ibid., s. 12 (5). Any consent of the Secretary of State may be given upon and subject to such terms 
and conditions as the Secretary of State may determine: s. 24. His consent to the development of 
land under s. 12 may be deemed to be planning permission granted under the Town and Country 
Planning Act 1971: see s. 40, and TOWN AND COUNTRY PLANNING. 

16 Le. under the Green Belt (London and Home Counties) Act 1938, s. 10 (see the text and notes 1-5, 
supra): s. 13. 

17 Le. under ibid., s. 12 (see the text and notes 11—15, supra): s. 13. 

18 Ibid., s. 13 (a). 

19 Le. roads in respect of which the Secretary of State has approved a resolution or plans or has 
made an order (see ibid., s. 8 (1), and para. 554, ante): s. 13 (b). 

20 Le. under ibid., s. 11 (see para. 558, post): s. 13 (c). 


557. Enforcement of restrictions. Any restrictions imposed on Green Belt 
land! by the Green Belt (London and Home Counties) Act 1938, or by any 
declaration made in the manner provided by that Act, may be enforced by the 
Secretary of State? or by a contributing local authority? in his or its name?. 


1 For the meaning of “Green Belt land”, separa. 544, note 1, ante. 

2 As to the Secretary of State, see para. 549, note 5, ante. ~ 

3 For the meaning of “contributing local authority”, see para. 546, note 7, ante. 

4 Green Belt (London and Home Counties) Act 1938, s. 23. For the restrictions imposed by the Act, 
see ss. $, 10 (see paras. 554, 556, ante), and as to declarations restrictive of user of Green Belt land, 
see s. 3 (see paras. 545—547, ante). 


558. Statutory works on Green Belt land. Green Belt land! may be used for 
the purposes of recreation or agriculture?, or for any other purpose which is not 
inconsistent with the statutory restrictions imposed on the land or any covenant 
restrictive of the user of the land and which is approved by every contributing 
local authority?. It may also be used for camping by means of tents*. A local 
authority? or a parish council® may let Green Belt land vested in it for any of those 
purposes”. 

An owner? (including a parish council) or occupier of Green’ Belt land may 
consent to the construction of, and any local authority, highway authority or 
statutory undertakers? may construct and maintain, above or below the surface of 
that land (1) any sewer, main pipe or similar work*%; (2) any watercourse!’; (3) 
any electric line*?; or (4) any electrical sub-station or transforming station’. 

The rights and powers of the Post Office under the Telegraph Acts 1863 to 
192614 are not affected by the provisions of the Green Belt (London and Home 
Counties) Act 1938*5, 


1 For the meaning of “Green Belt land”, sée para. $44, note 1, ante. 

2 “Purposes of agriculture” means use as arable, meadow or pasture land, or a plantation, orchard 
or wood, or for the growth of saleable underwood: Green Belt (London and Home Counties) 
- Acts1938, s. 27 (a). 

3 Ibid., s. 27 (a). For the meaning of “contributing local authority”, see para. 546, note 7, ante. 

4 Le. subject to and in accordance with any enactment relating to the use of land for that purpose 

and any byelaws made under it: s. 27 (b). 

For the meaning of “local authority”, see para. 544, note 1, ante. 

For the meaning of “parish council’, see para. 545, note 1, ante. 

Green Belt (London and Home Counties) Acts1938, s. 27 (c). 

For the meaning of “owner”, see para. 545, note 1, ante. 
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As to the highway authorities, see para. 554, note 16, ante. For the meaning of “statutory 
undertakers”, see para. $45, note 5, ante. 

Green Belt (London and Home Counties) Act 1938, s. 11 (1) (a). 

Le. within the meaning of the Land Drainage Act 1976, s. 116 (I) (see WATERS AND 
WATERCOURSES): Green Belt (London and Home Counties) Act 1938, s. 11 (1) (b). 

Le. within the meaning of the Electric Lighting Act 1882 (see s. 32, and ELECTRICITY, vol. 16, para. 
17, note 7): Green Belt (London and Home Counties) Act 1938, s. 11 (1) (c). Where it is proposed 
to place an electric line above Green Belt land, notice of the proposal must be given to every 
contributing local authority (defined in para. 546, note 7, ante), and before giving his consent 
(under the Electricity (Supply) Act 1882 to 1936: see in particular the Electricity (Supply) Act 
1919, S. 21, and ELECTRICITY, vol. 16, para. 179) to the proposal the Secretary of State (see note 13, 
infra) must give to every contributing local authority an opportunity of being heard: Green Belt 
(London and Home Counties) Act 1938, s. 11 (1) proviso (iii). 

Ibid., s. 11 (1) (d). An electrical sub-station or transforming station which would exceed a certain 
area or height must not be erected without the consent of every contributing local authority, 
which must not be unreasonably withheld: s. 11 (1) proviso (i). The question whether consent is 
unreasonably withheld must be determined by the Secretary of State: s. 11 (2). In the case of any 
other electrical sub-station or transforming station, every contributing local authority must be 
given notice of the proposed erection and afforded an opportunity of being heard by the 
Secretary of State before he gives his consent to. the proposed erection: s. 11 (1) proviso (ii). As to 
the transfer of functions under the Green Belt (London and Home Counties) Act 1938 to the 
Secretary of State for the Envirorfment, see para. 549, note 5, ante. As to the transfer of functions 
under the Electricity (Supply) Acts to the Secretary of State (in practice the Secretary of State for 
Energy), see ELECTRICITY, vol. 16, para. 26, note 8. 

Where all requisite consents under the Green Belt (London and Home Counties) Act 1938, s. 11 
(1), have been obtained, the owner or occupier may convey or grant to the local authority, 
highway authority or statutory undertakers any land, easements or rights necessary for the 
construction and maintenance of the works: s. 11 (3). 

As to these Acts and later Telegraph Acts, see TELECOMMUNICATIONS. Functions under the above- 
mentioned Acts were originally conferred on the Postmaster-General but that office has been 
abolished (see the Post Office Act 1969, s. 1) and the rights of the Postmaster-General under the 
Telegraph Acts became those of the Post Office (see the Post Office Act 1969, s. 21, and 
TELECOMMUNICATIONS). 

See the Green Belt (London and Home Counties) Act 1938, s. 30. 


9. Power of local authorities to exchange land. Green Belt land which is 


vested in a local authority’ or a parish council? may be exchanged by it for other 
land within the area? of equal or greater area which is agreed by every 


co 


ntributing local authority* and by the county council? to be suitable for the 


purpose of becoming Green Belt land®. Land received by the local authority or 


pa 


rish council is deemed to be Green Belt land and is subject to any covenant 


which is entered into restrictive of the user of the land given in exchange, and the 
land given in exchange is freed from all restrictions imposed upon it by reason of 
being Green Belt land’. 


I 
2 
3 
4 
5 
6 


For the meaning of “Green Belt land” and “local authority”, see para. 544, note 1, ante. 

For the meaning of “parish council”, see para. 545, note I, ante. 

For the meaning of “the area”, see para. 544, note 2, ante. 

For the meaning of “contributing local authority”, see para. 546, note 7, ante. 

For the meaning of “county council”, see para. $48, note 2, ante. 

Green Belt (London and Home Counties) Act 1938, s. 15 (1). Any such exchange must be subject 
to the consent of the Secretary of State (see para. 549, note 5, ante) where the land to be 
exchanged was acquired under the powers conferred by or subject to covenants made under s. 3 
(see paras. 545-547, ante) (s. 15 (I) proviso (i)), or where consent is required under any other 
enactment (s. 15 (1) proviso (ii)); and the consent of the Secretary of State (for Education and 
Science) is also necessary if it is required by any other enactment (s. 15 (3); Education Act 1944, 
s- 2 (1); Secretary of State for Education and Science Order 1964, S.I. 1964 No. 490). The consent of 
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the Secretary of State (for the Environment) may be given upon and subject to such terms as he 
may determine (Green Belt (London and Home Counties) Act 1938, s. 24), and any difference or 
question arising in regard to an exchange of land must be settled by him in accordance with the 
provisions of s. 26 (s. 15 (2)). As to the settlement of differences, see para. 561, post. As to the 
application of capital money arising on an exchange of land, see para $54, note 10, ante. As to the 
rules relating to the acquisition of land by agreement after local government reorganisation, see 
LOCAL GOVERNMENT, vol. 28, para. 1217. 
7 Green Belt (London and Home Counties) Act 1938, s. 16. 


560. Byelaws. Where the public is allowed access to any Green Belt land vested 
in a local authority! or parish council?, the authority or council may make 
byelaws with respect to its management, control and use’. 

Where the land has been leased to or is maintained or managed by another local 
authority or parish council, that other authority or council has the power of 
making byelaws after consultation with the authority or council in which the land 
is vested, and the byelaws may be enforced by either or both those authorities or 
councils*. 


1 For the meaning of “Green Belt land” and “local authority”, see para. $44, note I, ante. 

2 For the meaning of “‘parish council”, see para. 545, note I, ante. 

3 Green Belt (London and Home Counties) Act 1938, s. 17 (1). Byelaws may have effect subject to 
modifications specified in them (s. 17 (3)), but must be consistent with the law relating to Green 
Belt land (s. 17 (4)). Special provision is made as to the furnishing of copies made by one local 
authority or council to another: see s. 17 (6), (7); London Government Act 1963, s. 59 (2) (e); 
Local Government Act 1972, s. 272 (2). For the purposes of the Local Government Act 1972, s. 236 
(procedure for byelaws: see LOCAL GOVERNMENT, vol. 28, para. 1333), the confirming authority is 
the Secretary of State: Green Belt (London and Home Counties) Act 1938, s. 17 (5); London 
Government Act 1963, s. 93 (1), Sch. 18, Part III (repealed); Local Government Act 1972, s. 272 (2). 
The functions of the Minister of Health were transferred to the Secretary of State by the Transfer 
of ae (Secretary of State and Minister of Health) Order, 1946, S.R. & O. 1946 No. 1757, 
art. 3 (1) (c). 

4 Green Belt (London and Home Counties) Act 1938, s. 17 (2). 


561. Determination of differences and questions. Any difference or question 
(other than one arising between lessor and lessee or one for the determination of 
which other provision is made’) arising in relation to Green Belt land? between a 
local authority? or a parish council‘ in which the land is vested and a contributing 
local authority? (or county council®) or between two contributing local 
authorities, must be determined by the Secretary of State” who, after hearing the 
local authority or parish council, if any, and every contributing local authority 
desiring to be heard, and any other person he may deem it proper to hear, must 
make such order as appears to him to be just, and every order so made is final and 
binding on all persons$, 


1 Le. by the Green Belt (London and Home Counties) Act 1938: see s. 26 (1). 

2 For the meaning of “Green Belt land”, see para. 544, note 1, ante. 

3 For the meaning of “local authority”, see para. 544, note 1, ante. 

4 For the meaning of “parish council’, see para. 545, note 1, ante. 

5 For the meaning of “contributing local authority”, see para. $46, note 7, ante. The reference to a 
contributing local authority is here extended to include a county council in relation to any 
difference or question arising on an exchange of land: Green Belt (London and Home Counties) 
Act 1938, s. 15 (2). 
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6 For the meaning of “county council”, see para. 548, note 2, ante. 

7 As to the Secretary of State, see para. 549, note $, ante. 

8 Green Belt (London and Home Counties) Act 1938, s. 26 (1). Such an order may provide that the 
land to which it relates is to be freed to a specified extent from restrictions imposed by the Green 
Belt (London and Home Counties) Act 1938, or by any declaration or covenant entered into as 
provided for, and for the purposes of, that Act, or it may modify any restrictions (s. 26 (2)), but 
the Secretary of State may not release land from any restriction without the consent of any 
person, other than a contributing local authority, by whom the restriction is enforceable (s. 26 


3). 


5. MONUMENTS AND BUILDINGS 
(1) INTRODUCTION 


562. The legislation. The Ancient Monuments and Archaeological Areas Act 
1979 consolidates and amends the law relating to ancient monuments and makes 
provision for the investigation, preservation and recording of matters of 
archaeological or historical interest!. The Act, which received the royal assent on 
4th April 1979, comes into force on a day or days to be appointed?, and 
prospectively repeals the Ancient Monuments Acts 1913 to 1974?. 

However, until repealed, these Acts govern the protection and maintenance of 
ancient monuments. They provide for the listing of structures which qualify as 
ancient monuments?, the appointment of guardians for such monuments, the 
making of preservation orders? and schemes’, the acquisition by agreement of 
ancient monuments by the Secretary of State® or local authorities’, the 
constitution, functions and reports of Ancient Monuments Boards!°, and the 
making of payments to occupiers of land for the protection of certain 
monuments!!. Under other legislation, ancient monuments are protected from 
the prejudicial placing of electric lines above ground!?. 

Buildings of special architectural or historic interest may be listed under town 
and country planning legislation under which the demolition or alteration of such 
listed buildings is restricted*?. Building preservation notices may be served in 
respect of such of these buildings as are not listed and are not ecclesiastical 
buildings in use as such or ancient monuments, whereupon they are temporarily 
treated as listed!*. Where reasonable steps are not being taken for properly 
preserving a listed building, its compulsory acquisition may be authorised!*. 
Furthermore, provision is made for the designation of areas of special or historic 
interest as conservation areas!® and for the urgent repair of unoccupied 
buildings’. 

Under the Historic Buildings and Ancient Monuments Act 1953 Historic 
Buildings Councils for England and Wales have been established for advising the 
Secretary of State on the exercise of his powers as to the preservation of buildings 
of outstanding historic or architectural interest*8, and he may make grants or loans 
for the repair, maintenance and acquisition of such buildings, may himself acquire 
such buildings and their contents and may accept endowments for their upkeep!?. 

Local Acts passed after 15th November 1976 have effect subject to the 
enactments relating to historic buildings and ancient monuments unless expressly 
otherwise provided”°. 
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See paras. 590 et seq., post. 

Aficient Monuments and Archaeological Areas Act 1979, s. 65 (2). Sections 48, 49, relating to the 
recovery of grants for expenditure in conservation areas and on historic buildings and to grants to 
the Architectural Heritage Fund, were brought into force on 16th July 1979; Ancient Monuments 
and Archaeological Areas Act 1979 (Commencement No. 1) Order 1979, S.I. 1979 No. 786; see 
Para. 655, post. 

The Ancient Monuments Acts 1913 to 1974 comprise the Ancient Monuments Consolidation and 
Amendment Act 1913, Ancient Monuments Act 1931 (s. 17 (1)), Historic Buildings and Ancient 
Monuments Act 1953, Part II (ss. 10-13), Part III (ss. 14—19) (s. 22 (2)), Field Monuments Act 1972 
(s. 3 (1)), and the Town and Country Amenities Act 1974 so far as it relates to the Historic 
Buildings and Ancient Monuments Act 1953 (s. 13 (1) (c)). The latter Act is not prospectively 
repealed by the Ancient Monuments and Archaeological Areas Act 1979. The Ancient 
Monuments Consolidation and Amendment Act 1913, Ancient Monuments Act 1931 (s. 17 (2)) 
and the Historic Buildings and Ancient Monuments Act 1953, Part II, are to be construed as one: 
s. 22 (2). 

See para. $77, post. 

See para. $71, post. 

See para. $83, post. 

See para. 586, post. 

As to the transfer to the Secretary of. State of functions originally conferred on the 
Commissioners of Works by the Ancient Monuments Consolidation and Amendment Act 1913 
and the Ancient Monuments Act 1931 and of those conferred on the Minister of Works by the 
Historic Buildings and Ancient Monuments Act 1953, Parts II, III, see the Ministry of Works 
(Transfer of Powers) (No. 1) Order 1945, S.R. & O. 1945 No. 991; Minister of Works (Change of 
Style and Title) Order 1970, S.I. 1970 No. 1681. As to Wales, see the Transfer of Functions 
(Building Control and Historic Buildings) Order 1966, S.I. 1966 No. 692, art. 4; Transfer of 
Functions (Wales) Order 1969, S.I. 1969 No. 388. 

See para. 568, post. 

See para. 427, ante. 

See para. $75, post. l 

See the Electricity (Supply) Act 1926, s. 44 (3), and ELECTRICITY, vol. 16, para. 181. 

See the Town and Country Planning Act 1971, Ss. 54-56, and paras. 653, 657, 660, 664, 668, 669, 
post. 

See ibid., s. 58, and para. 680, post. 

See ibid., s. 114, and para. 677, post. 

See ibid., s. 277; the Town and Country Amenities Act 1974, s. 1 (1); and paras. 683 et seq., post. 
See the Town and Country Planning Act 1971, s. 101; the Town and Country Amenities Act 
1974, s. § (1); and para. 687, post. 

See the Historic Buildings and Ancient Monuments Act 1953, ss. I, 3, and paras. 430, 431, ante. 
See ibid., ss. 4-9; the Civic Amenities Act 1967, s. 4; and paras. 654 et seq., post. 

Local Government (Miscellaneous Provisions) Act 1976, s. 42 (1) (b). 


563. Erection and maintenance of monuments by local authorities. Any 
local authority! may authorise the erection of any statue or monument in any 
street? or public place within its district, may maintain any statue or monument 
erected within its district and may remove any statue or monument the erection 
of which it has authorised?. 


I 


2 


3 


“Local authority” means a district council, a London borough council, the Common Council of 
the City of London, the Sub-Treasurer of the Inner Temple, the Under Treasurer of the Middle 
Temple and the Council of the Isles of Scilly: Local Government Act 1972, s. 180 (1); Isles of 
Scilly (Functions) Order 1979, S.I. 1979 No. 72, art. 3 (a). 

For the meaning of “street”, see the Public Health Acts Amendment Act 1890, s. 11 (3); Public 
Health Act 1875, s. 4. 

Public Health Acts Amendment Act 1890, s. 42; Local Government Act 1972, s. 180 (1); Isles of 
Scilly (Functions) Order 1979, art. 3 (a). A district council must not exercise any of these powers 
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in relation to a highway without the consent of the highway authority: Local Government Act 
1972, s. 180 (4), Sch. 14, para. 28 (b), and see HIGHWAYS, vol. 21, para. 412. As to powers under the 
War Memorials (Local Authorities’ Powers) Act 1923, see LOCAL GOVERNMENT, vol. 28, para. 1369. 
As to other powers, see HIGHWAYS, vol. 21, para. 412; PUBLIC HEALTH. For special provisions in 
London, see para. 564, post. 


564. Special provisions in London. The Greater London Council! may 
acquire by agreement any building or place of historical or architectural interest? 
and may undertake, or contribute towards the cost of preserving, maintaining and 
managing any such building or place?. | 

The obelisk known as Cleopatra’s Needle, and any monument, statue or work 
of art on the Victoria, Albert or Chelsea Embankments, or other lands vested in 
the Greater London Council, are subject to the control and management of that 
council for the benefit of the public*. The Greater London Council may erect in 
connection with Cleopatra’s Needle any appropriate works of art. se 

The erection and repair of statues in public places in the Metropolitan Police 
District is subject to special statutory control®. 


1 As to Greater London and the Greater London Council, see the London Government Act 1963, 
s. 2 (1), (2), and LONDON GOVERNMENT, vol. 29, para. 27. 

2 See ibid., s. 2 (4), Sch. 2, para. 16 (a), and LOCAL GOVERNMENT, vol. 28, para. 360. 

Ibid., Sch. 2, para. 16 (b). 

4 Monuments (Metropolis) Act 1878, ss. 2-4; Local Law (Greater London Council and Inner 
London Boroughs) Order 1965, S.I. 1965 No. 540, Sch. 1, para. 16, Sch. 2. This description of the 
words ““the said embankments or lands”, used in the the Monuments (Metropolis) Act 1878, is taken 
from the preamble, the only place in which those terms are described. 

5 Monuments (Metropolis) Act 1878, s. 3; Local Law (Greater London Council and Inner London 
Boroughs) Order 1965, Sch. 1, para. 16, Sch. 2. 

6 See the Public Statues (Metropolis) Act 1854, and CONSTITUTIONAL LAW, vol. 8, para. 1229, note 2, 
and LONDON GOVERNMENT, vol. 29, para. 96. As to the Metropolitan Police District, see the 
London Government Act 1963, s. 76, and POLICE. 
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565. Restrictions on acquisition of or works etc. affecting ancient 
monuments. The compulsory acquisition, under the standard authorisation 
procedure!, of land which is the site of an ancient monument or other object of 
archaeological interest is subject to special parliamentary procedure? except in 
certain circumstances’; and the acquisition of such land for housing purposes is 
considerably restricted? Apart from this special procedure for compulsory 
acquisition under the standard authorisation procedure, nothing in the general 
powers ot local authorities relating to land transactions® affects, or empowers a 
local authority® to act otherwise than in accordance with, any provision contained 
in, or in any instrument made under, the Ancient Monuments Acts 1913 to 19537 
and relating to any dealing in land by a local authority or the application of capital 
money arising from any such dealing’. 

In housing matters a local authority must have regard to the desirability of 
preserving existing works of architectural, historic or artistic interest?. The 
execution of any works or the doing of anything in contravention of the Ancient 
Monuments Acts 1913 to 19721 is not authorised by anything in the Land 
Drainage Act 1976''. l sy 

1 Le. under the Acquisition of Land (Authorisation Procedure) Act 1946, s. 1 (1), Sch. 1: s. 1 (1); 
see COMPULSORY ACQUISITION, vol. 8, paras. IO et seq. 
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2 As to special parliamentary procedure, see COMPULSORY ACQUISITION, vol. 8, para. 34; 
PARLIAMENT, paras. 1405 et seq., post. 

3 See the Acquisition of Land (Authorisation Procedure) Act 1946, Sch. 1, Part IH, para. 12; 
Historic Buildings and Ancient Monuments Act 1953, $. 20; and COMPULSORY ACQUISITION, vol. 
8, paras. 33, 34. 

4 See the Housing Act 1957, s. 149 (2), and HOUSING, vol. 22, para. 498, note 3. 

5 Le. in the Local Government Act 1972, ss. 120-131 : see LOCAL GOVERNMENT, vol. 28, paras. 1216 et 
seq. 

6 “Local authority” in this context means a county council, the Greater London Council, a district 
council, a London borough council, a parish council, a community council, a parish meeting and 
parish trustees: ibid., ss. 131 (4), 270 (1). 

7 Le. the first three enactments referred to in para. $62, note 3, ante: see the Ancient Monuments 
Act 1931, $. 17 (1), and the Historic Buildings and Ancient Monuments Act 1953, $. 22 (2). For 
these provisions generally, see paras. 568 et seq., post. 

8 Local Government Act 1972, s. 131 (1) (b), (2). See LOCAL GOVERNMENT, vol. 28, para. 1222, note 
28. 

9 See the Housing Act 1957, s. 149 (1), and HOUSING, vol. 22, para. 498. For the meaning of “local 
authority” in this context, see HOUSING, vol. 22, para. 484. 

10 Le. the first four enactments referred to in para. 562, note 3, ante. See the Field Monuments Act 
1972, s. 3 (1), note 7, supra, and para. $75, post. 

11 See the Land Drainage Act 1976, s. 111, and WATERS AND WATERCOURSES. 


2) ANCIENT MONUMENTS UNDER THE ANCIENT 
MONUMENTS ACTS 1913 TO 1974 


(i) The Monuments and the Protective Measures 


566. Meaning of “ancient monument”. In the Ancient Monuments Acts 1913 
to 19531, “ancient monument” includes certain specified monuments?, the 
monuments specified in certain published lists? and any monument or group of 
monuments, and any part or remains of a monument or group of monuments 
which, in the opinion of the Secretary of Statet*, is of a like character or of which 
the preservation is, in his opinion, a matter of public interest by reason of the 
historic, architectural, traditional, artistic or archaeological interest attaching to 
it. In the Field Monuments Act 1972, “field monument” means an ancient 
monument for the time being specified in such a list® or in respect of which a 
notice has been served” of intention to include a monument in such a list®. 

In these Acts “monument” includes any building, structure or other work, 
whether above or below ground, other than an ecclesiastical building for the time 
being used for ecclesiastical purposes, and any cave or excavation’. 


1 As to these Acts, see para. 565, note 7, ante. 

2 Ancient Monuments Act 1931, s. 15 (1) (b) (1). As to prospective repeal, see para. 562, ante. The 
monuments concerned are those specified in the Ancient Monuments Protection Act 1882, 
Schedule, and those declared by Orders in Council made under s. 10 (repealed) to be ancient 
monuments to which that Act applied. Six such Orders, dated respectively 7th March 1887, 3rd 
May 1888, 8th February 1890, 30th June 1890, 9th May 1891 and 9th May 1892, are saved by the 
Ancient Monuments Consolidation and Amendment Act 1913, s. 24 (2). 

Ancient Monuments Act 1931, s. 15 (1) (b) (11). The lists referred to are those published under the 
Ancient Monuments Consolidation and Amendment Act 1913, s. 12, as to which see para. $77, 
post. 


tn 


279 ee ag Monuments and Buildings Paras. 566-568 


4 As to the Secretary of State, see para. 562, note 8, ante, 

Ancient Monuments Act 1931, s. 15 (1) (b) (iii). For the purposes of the Ancient Monuments 

Consolidation and Amendment Act 1913, ss. I-S, 9, IO (see paras. $68 et seq., post), “ancient 

monument” includes the site of an ancient monument and enough adjoining land necessary for 

its protection and the means of access to it: Ancient Monuments Act 1931, s. IS (1). 

6 Le. a list published under the Ancient Monuments Consolidation and Amendment Act 1913, 
s. 12. 

7 Le. under the Ancient Monuments Act 1931, s. 6 (1): see para. $77, post. 

8 Field Monuments Act 1972, s. 1 (1). 

9 Ancient Monuments Act 1931, s. 15 (1) (a). 
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567. Authorities, expenses, stamp duties and documentary evidence. The 
authorities for the protection and maintenance of ancient monuments are (1) the 
Secretary of State!, and (2) local authorities, namely county councils, district 
councils, London borough councils and the Common Council of the City of 
London?. 

The expenses incurred by the Secretary of State must be defrayed out of money 
provided by Parliament?. A local authority may borrow for these purposes?. 

No stamp duty is chargeable on any instrument made for the purposes of the 
Ancient Monuments Acts 1913 to 19535 by, to or with the Secretary of State®. 

The Documentary Evidence Act 18687, which facilitates the proof of certain 
official documents, applies to documents issued by the Secretary of State®. 


1 Ancient Monuments Act 1931, ss. 8, 15 (4). As to the Secretary of State, see para. $62, note 8, ante. 
As to prospective repeal, see para. 562, ante. 

2 Ancient Monuments Consolidation and Amendment Act 1913, s. 21 (1); Local Government Act 
1972, $. 251 (2), Sch. 29, para. 12 (1). The council of an inner London borough which includes any 
part of a former metropolitan borough, although a local authority for the purposes of the 
Ancient Monuments Acts 1913 to 1953 (as to which see para. 565, note 7, ante), may not exercise 
the powers conferred by those Acts without the consent of the Secretary of State: London 
County Council (General Powers) Act 1947, s. 61 (2); Local Law (Greater London Council and 
Inner London Boroughs) Order 1965, S.I. 1965 No. $40, art. 3 (1), Sch. 1, para. 78 (f). Notice of the 
application for such consent in respect of a building or place outside Greater London must be 
given to the local planning authority concerned: London County Council (General Powers) Act 
1947, $. 61 (3); Local Law (Greater London Council and Inner London Boroughs) Order 1965, 
art. 4. For local authorities with duties to register agreements under the Field Monuments Act 
1972, Schedule, para. 3, see para. 575, note 3, post, and para. 589, post. 

3 Ancient Monuments Act 1931, $. 13. 

4 Ancient Monuments Consolidation and Amendment Act 1913, s. 21 (2); Local Government Act 
1933, Ss. 307, 308, Sch. 11 (repealed); London Government Act 1963, s. 93 (1), Sch. 18, Part II. As to 
borrowing by local authorities, see LOCAL GOVERNMENT, vol. 28, paras. 1281 et seq.; LONDON 
GOVERNMENT, vol. 29, para. 71. 

5 As to these Acts, see para. 565, note 7, ante, 

6 Ancient Monuments Act 1931, s. 14. 

7 Le. as amended by the Documentary Evidence Act 1882: see EVIDENCE, vol. 17, para. 153. 

8 Ancient Monuments Act 1931, s. 12. 


568. Acquisition of ancient monuments. With the consent of the Treasury, 
and out of money provided by Parliament, the Secretary of State! may purchase 
by agreement any monument which appears to him to be an ancient monument?, 
and may accept a gift, devise or bequest of any ancient monument?. 

A local authority* has a similar power of purchasing by agreement any 
monument situate in or in the vicinity of its area which appears to it to be an 
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ancient monument’ and of accepting a gift, devise or bequest of any such 


monument®. 
The provisions of the Lands Clauses Acts’ as to purchase by agreement apply to 
such purchases?. 


1 


1 As to the Secretary of State, see para. 562, note 8, ante. 

2 Ancient Monuments Consolidation and Amendment Act 1913, s. 1 (1). For the meaning of 
“ancient monument” and “monument”, see para. 566, arite. As to prospective repeal, see para. 
562, ante. As to the acquisition of monuments under the Ancient Monuments and Archaeological 
Areas Act 1979, see paras. 614 et seq., post. 

3 Ancient Monuments Consolidation and Amendment Act 1913, s. 2. A gift which becomes the 

property of any government department or local authority is an exempt transfer for capital 

transfer tax purposes: see GIFT AND ESTATE TAXATION® vol. 19, para. 679. 

For the meaning of “local authority”, see para. 567, ante. 

Ancient Monuments Consolidation and Amendment Act 1913, s. 1 (2). 

Ibid., s. 2. See also note 3, supra. 

“Lands Clauses Acts” means the Lands Clauses Consolidation Act 1845 and the Lands Clauses 

Consolidation Acts Amendment Act 1860 and any Acts for the time being in force amending 

those Acts: Interpretation Act 1978, ss. 5, 22 (1), Sch. 1, Sch. 2, para. 4 (1) (a). As to those Acts, see 

COMPULSORY ACQUISITION, vol. 8, paras. 38 et seq. 

Ancient Monuments Consolidation and Amendment Act 1913, s. 1 (3). For the purpose of any 

such purchase, the Act of 1913 is deemed to be the special Act and the Secretary of State or local 

authority is deemed to be the promoter of the undertaking: s. 1 (3). 
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569. Transfer of monuments. The Secretary of State! and a local authority? 
may enter into and carry into effect any agreements for the transfer from the 
Secretary of State to the authority, or from the authority to the Secretary of State, 
or from the authority to another local authority, of any monument? of which he 
or it is the owner or guardian, but where he or it is only its guardian the owner’s 
consent is necessary*. Any estate or interest in such a monument, or its 
guardianship, may also be so transferred?. 


1 As to the Secretary of State, see para. 562, note 8, ante. 

2 For the meaning of “‘local authority”, see para. 567, ante. 

3 For the meaning of “monument”, see para. 566, ante. 

4 Ancient Monuments Consolidation and Amendment Act 1913, s. 10. As to prospective repeal, see 
para. $62, ante. As to guardianship, see paras. 571 et seq., post. As to the transfer of monuments 
under the Ancient Monuments and Archaeological Areas Act 1979, see para. 623, post. 

s Ancient Monuments Consolidation and Amendment, Act 1913, s. 10. 


570. The owner of ancient monuments. For the purposes of the guardianship 
of ancient monuments!, “owner” means (1) any person entitled? for an estate in 
fee to the possession or to the receipt of the rents and profits of any land?, being 
land which is the site of an ancient monument, whether or not the land is subject 
to incumbrances‘; (2) any person absolutely entitled in possession to a beneficial 
lease? of such land of which not less than forty-five years are unexpired®; (3) any 
person entitled under any existing or future settlement, for his own life or the life 
of any other person, to the possession or to the réceipt of the rents and profits of 
such land’; and (4) any body corporate, corporation sole, trustees for charities, and 
commissioners or trustees for ecclesiastical, collegiate or other public purposes, 
entitled to such land®. Where the owner is a minor or of unsound mind, his 
guardian or committee is the owner for these purposes?. 
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1 Le. for the purposes of the Ancient Monuments Consolidation and Amendment Act 1913, Part II 
(ss. 3-5). For the meaning of “ancient monument”, see para. 566, ante. As to prospective repeal, 
see para. $62, ante. era 

“Entitled” means beneficially entitled: ibid., s. s (3). 

Ibid., s. s (1) (a). 

Ibid., s. 5 (3). 

No lease is to be deemed to be beneficial lease for this purpose if the rent reserved by it exceeds 

one-third of the full annual value of the land demised by the lease: ibid., s. 5 (1) (b). 

Ibid., s. 5 (1) (b). 

Ibid., s. 5 (1) (c). The land may be of any tenure, but the estate for the time being subject to the 

trusts of the settlement must be an estate for lives or years renewable for ever, or one renewable 

for a term of not less than sixty years, or one for a term of years of which not less than sixty are 
unexpired, or one greater than any of the foregoing estates: s. 5 (1) (c). Perpetually renewable 
leaseholds were converted into long terms by the Law of Property Act 1922, s. 145, Sch. 15: see 

LANDLORD AND TENANT. R 

Ancient Monuments Consolidation and Amendment Act 1913, s. 5 (1) (d). If the land is freehold 

it must be held in fee, and, if leasehold, the lease must be for an unexpired term of not less than 

sixty years: s. $ (1) (d). 

9 Ibid., s. 5 (2). As to land conveyed tó minors, see INFANTS, vol. 24, paras. 426 et seq. Section 5 (2) 
does not have effect in relation to persons suffering from mental disorder whose property and 
affairs are managed by a judge under the Mental Health Act 1959, s. 104: see s. 121, Sch. 5. For the 
powers of management under that Act, see MENTAL HEALTH, vol. 30, paras. 1001 et seq. 
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571. Appointment of guardian by deed. The owner! of any monument? 

which appears to the Secretary of State? or to a local authority’ in or in the 

vicinity of whose area it is situated to be an ancient monument? may, with the 

consent of the Secretary of State or the local authority, as the case may be, 

constitute him or it by deed® guardian of the monument’. However, the Secretary 

of State or a local authority may not consent to become the guardian of a structure 

which is occupied as a dwelling house by any person other than its caretaker or his 

family?. 

For the meaning of “owner”, see para. $70, ante. 

For the meaning of “monument”, see para. 566, ante. 

As to the Secretary of State, see para. $62, note 8, ante. 

For the meaning of “local authority”, see para. 567, ante. 

For the meaning of “ancient monument”, see para. 566, ante. 

The deed is binding on persons deriving title under the owner, and, in the case of certain limited 

estates under a will, settlement or Act of Parliament, upon successive owners: Ancient 

Monuments Consolidation and Amendment Act 1913, s. 3 (3). The deed is not binding on an 

incumbrancer where the incumbrance is not capable of being overreached by the tenant for life: 

s. 3 (4); see SETTLEMENTS. The deed must be registered in the register of local land charges: see 

para. 589, post. As to prospective repeal, see para. 562, ante. 

7 Ibid., s. 3 (1), (2). As to guardianship under the Ancient Monuments and Archaeological Areas 
Act 1979, see paras. 616 et seq., post. 

8 Ancient Monuments Consolidation and Amendment Act 1913, s. 3 (2) proviso. 


Aw dh UY N nm 


$ 


572. Guardianship orders. If, while an interim preservation notice! or a 
preservation order? is in force in respect of any monument’, it appears to the 
Secretary of State* that, owing to neglect, the monument is liable to fall into 
decay, with Treasury consent, he may make an order constituting himself the 
guardian of the monument?. The effect is the same as if he had been constituted 
guardian by deed® executed by all the persons able to make such an appointment’. 
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The Secretary of State may revoke a guardianship order at any time®. A person 
whose interest in the monument is injuriously affected by the order is entitled to 
receive appropriate compensation?. Guardianship orders in force immediately 
before 31st July 1953 continue in force under this power, but this right to 
compensation does not apply?". 


As to interim preservation notices, see para. $82, post. 

2 As to preservation orders, see para. $83, post. 

3 For the meaning of “monument”, see para. 566, ante. The Secretary of State may not make a 
guardianship order with respect to a structure which appears to him to be occupied as a dwelling 
house, otherwise than by a person employed as its caretaker or his family: Historic Buildings and 
Ancient Monuments Act 1953, s. 13 (3). 

As to the Secretary of State, see para. 562, note 8, ante. 

Historic Buildings and Ancient Monuments Act 1953, s. 12 (5). As to prospective repeal, see para. 
562, ante. If the order is made while an interim preservation notice is in force, it remains in force 
so long as the notice and any superseding preservation order remains in force: s. 12 (5) (a). If 
made while a preservation order is in force, it remains in force so long as the preservation order 
remains in force: s. 12 (5) (b). Where a guardianship order made under s. 12 (5) is in force 
immediately before the commencement of the Ancient Monuments and Archaeological Areas 
Act 1979 (as to which see para. 590, post), that order continues in force notwithstanding the repeal 
of that section, and the provisions of the Act of 1979 apply while the order is in force as if the 
Secretary of State had been constituted guardian of the monument by a deed not containing any 
restriction not contained in the order and executed by all the persons who, at the time when the 
order was made, were able by deed to constitute the Secretary of State guardian of the 
monument: s. 64 (1), Sch. 3, para. 2 (1). A guardianship order continued in force by this provision 
may be revoked at any time by the Secretary of State: Sch. 3, para. 2 (2). 

For the effect of guardianship, see para. 573, post. 

Historic Buildings and Ancient Monuments Act 1953, s. 12 (5). 

Ibid., s. 12 (5). 

Ibid., s. 12 (6). Questions as to the right to and amount of compensation must be determined as 
follows: (1) if the order is made during the currency of a preservation order, under the 
guardianship order and in accordance with its provisions (s. 12 (6) (a)); (2) if the order is made 
during the currency of an interim preservation notice which is superseded by a preservation 
order, under the preservation order and in accordance with its provisions (s. 12 (6) (b)); (3) if the 
order is made during the currency of an interim preservation notice which is not superseded by a 
preservation order, by, in default of agreement, the Lands Tribunal as may appear to the tribunal 
to be just (s. 12 (6) (c)). Any compensation awarded is payable by the Secretary of State out of 
money provided by Parliament: see s. 13 (4), and para. $85, note s, post. For the constitution and 
procedure of the Lands Tribunal, see COMPULSORY ACQUISITION, vol. 8, paras. 223 et seq. 

10 See ibid., s. 13 (2), saving orders in force under the Ancient Monuments Consolidation and 
Amendment Act 1913, s. 7 (2) (repealed). 
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573. Effect of guardianship. Where the Secretary of State! or a local authority? 
becomes the guardian of an ancient monument’, until he or it receives written 
notice to the contrary from an owner? of the monument who is not bound by the 
deed constituting him or it guardian?, he or it must maintain® the monument, 
and, with a view to its maintenance, is entitled to access by himself or itself, his or 
its inspectors, agents or workmen to the monument for the purpose of inspecting 
it, and of bringing such materials and doing such acts and things as may be 
required for its maintenance’. 

Apart from this, the owner of a monument of which the Secretary of State or a 
local authority becomes the guardian has the same rights and interest in it as if the 
Secretary of State or authority had not become guardian’. 

Subject to Treasury approval, the cost of maintenance by the Secretary of State 
is defrayed out of money provided by Parliament?. 
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Where a monument is under his or its guardianship, the Secretary of State or a 
local authority may apply to the Secretary of State for Trade and Industry for 
restrictions to be imposed on the working of minerals under the site and the - 
adjacent land!°. 


As to the Secretary of State, see para. 562, note 8, ante. 

For the meaning of “local authority”, see para. 567, ante. 

For the meaning of “ancient monument”, see para. 566, ante. 

For the meaning of “owner”, see para. $70, ante. 

As to the owners who are bound by deed, see para. $71, note 6, ante. 

“Maintenance” includes the fencing, repairing and covering in of a monument and otherwise 
protecting it from decay or injury, and “maintain” is to be construed accordingly: Ancient 
Monuments Consolidation and Amendment Act 1913, s. 4 (3). Except insofar as may be 
otherwise expressly provided by the deed constituting the Secretary of State or local authority 
guardian of the monument, the power to maintain includes power to do all such things as may be 
necessary for the maintenance of the monument and for the exercise of proper control and 
management with respect to it by the Secretary of State or authority, and, in particular, power to 
make any examination of the monument, and to open it up or make excavations in it for the 
purpose of examination or otherwise: Ancient Monuments Act 1931, ss. 3 (1), 15 (2). For the 
purpose of exercising these powers the Secretary of State or authority is entitled to access to the 
monument by any person authorised to act on his or its behalf, as well as by him or it, his or its 
inspectors, agents and workmen: s. 3 (2). 

Ancient Monuments Consolidation and Amendment Act 1913, s. 4 (1). As to prospective repeal, 
see para. $62, ante. 

Ibid., s. 3 (5). 

Ibid., s. 4 (2). As to the provision of money by Parliament, see PARLIAMENT, paras. 1438 et seq., 
post. 

10 See the Mines (Working Facilities and Support) Act 1966, s. 7 (8), and MINES, vol, 31, para. 296. 
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574. Maintenance of ancient monuments. In connection with an ancient 
monument! of which he is not the owner? or guardian, the Secretary of State? may 
undertake, or assist in, or defray or contribute towards the cost of, any work 
which he would be empowered to do if he were the guardian of the monument‘. 
No expenses may be so incurred in connection with a monument which is 
occupied as a dwelling house by any person other than its caretaker or his family?. 

A local authority® may at the request of the owner’ undertake or contribute 
towards the cost of preserving, maintaining? and managing any monument? 
situate in or in the vicinity of its area which appears to it to be an ancient 
monument, whether it has purchased the monument or become its guardian or 
NOU’. 

The Secretary of State or any local authority may receive voluntary 
contributions towards the cost of the maintenance and preservation of any ancient 
monument or the preservation of its amenities, and may enter into any agreement 
with the owner!! of such a monument, or with any other person, as to such 
maintenance and preservation and its cost, but in the case of a local authority these 
powers may only be exercised in relation to a monument of which the authority is 
the owner or guardian!?. 

The Secretary of State may enter into acknowledgment payment 
agreements!3 for the protection of field monuments!*. 


1 For the meaning of “ancient monument”, see para. 566, ante. 

2 For this purpose, “owner” means any person (other than a mortgagee not in possession) entitled 
(either with or without the consent of any other person) to dispose of the fee simple of the site of 
the monument: Ancient Monuments Act 1931, s. 15 (3). 
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3 As to the Secretary of State, see para. 562, note 8, ante. 

4 Ancient Monuments Act 1931, s. 3 (3). The Secretary of State may only exercise these powers 

with the consent of every person whose consent would otherwise be required: s. 3 (3) proviso 

(a). As to prospective repeal, see para. 562, ante. 

lbid., s. 3 (3) proviso (b). ? 

For the meaning of “‘local authority”, see para. 567, ante. 

“Owner” is not defined for this purpose. 

For the meaning of “maintain”, see para. 573, note 6, ante. 

For the meaning of “monument”, see para. 566, ante. 

Ancient Monuments Consolidation and Amendment Act 1913, s. 11. The plans and specifications 

of all works, other than those of immediate necessity, must be submitted to the Ancient 

Monuments Board (as to which see para. 427, ante), which, if it objects to any plans or 

specifications, must report the matter to the Secretary of State, whose decision is final: s. 11 

proviso. 

11 For the meaning of “owner”, see note 2, supra. ; 

12 Ancient Monuments Consolidation and Amendment Act 1913, s. 9; Ancient Monuments Act 
1931, S. $. 

13 As to acknowledgment payment agreements, see para. $75, post. 

14 See the Field Monuments Act 1972, s. 1, and para. $75, post. For the meaning of “field 
monument’, see para. 566, ante. 
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575. Acknowledgment payment agreements. The Secretary of State may 
make payments, known as ‘acknowledgment payments”*, to any occupier of 
land which is the site of a field monument? if, in the opinion of the Secretary of 
State, there is a danger that the monument will be injured in the course of 
agriculture or forestry, in consideration of the occupier? entering into an 
agreement with the Secretary of State, known as an “acknowledgment payment 
agreement’, for the protection of that monument, and as an acknowledgment of 
the occupier undertaking the duties and liabilities for which the agreement 
provides. | 

Without prejudice to the foregoing, an acknowledgment payment agreement 
(1) may restrict the use of the site of the monument®; (2) may prohibit in relation 
to the site the doing of any such thing as may be specified in the agreement’ ; (3) 
may provide for the carrying out of such work in relation to the site and the doing 
of such other things in relation to it as may be so specified8; (4) must provide for 
the making of acknowledgment payments, ofsuch amounts and upon such terms 
as may be specified in the agreement, in recognition of the interference with 
agriculture or forestry which is expected to be caused by the carrying out of the 
agreement?. l 

Any prohibition or restriction on the use of land imposed by the Secretary of 
State on or after 27th July 1972 or enforceable by him under any covenant or 
agreement made with him on or after that date, being a prohibition or restriction 
binding on successive owners of the land affected, is a local land charge and must 
be registered by the appropriate local authority!°. 

As respects the enforcement of an acknowledgment payment agreement against 

ersons other than the original parties, the Secretary of State has the like rights as 

if he had at all material times been the absolute owner in possession of ascertained 
land adjacent to the land to which the agreement relates and capable of being 
benefited by the agreement, and the agreement had been expressed to be for the 
benefit of that adjacent land". 


1 Field Monuments Act 1972, s. 1 (1). As to prospective repeal, see para. 562, ante. 
2 For the meaning of “field monument”, see para. 566, ante. 
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3 The tenant for life under the Settled Land Act 1925 of settled land may enter into such an 
agreement relating to any of the settled land (Field Monuments Act 1972, s. 1 (4), Schedule, para. 
1 (1)), and trustees for sale within the meaning of the Law of Property Act 1925 (see s. 205 (1) 
(xxix)) and personal representatives within the meaning of the Administration of Estates Act 1925 
(see s. $5 (1) (xi)) may enter into such an agreement relating to any land vested in them (Field 
Monuments Act 1972, Schedule, para. 1 (2)). See also note 5, infra. 

-4 Ibid., s. 1 (1). a 

5 Ibid., s. 1 (1). Any person who has an interest in the land may be a party to the agreement in 

addition to the occupier, but only thg ofcupier is entitled to an acknowledgment payment: 

s. I (2). Notwithstanding the prospective repeal by the Ancient Monuments and Archaeological 

Areas Act 1979, s. 64 (2), Sch. 4, of the Field Monuments Act 1972, the Act of 1972 continues to 

apply in relation to any acknowledgment payment agreement which is in force immediately 

before the commencement of the Ancient Monuments and Archaeological Areas Act 1979: s. 64 

(1), Sch. 3, para. 7. 

Field Monuments Act 1972, s. 1 (3) (a). 

Ibid., s. 1 (3) (b). 

Ibid., s. 1 (3) (c). 

Ibid., s. 1 (3) (d). 

See the Local Land Charges Act 1975, s. 17 (2), Sch. 1; LAND CHARGES, vol. 26 paras. 771 et seq.; 

and para. 589, post. 

11 Field Monuments Act 1972, Schedule, para. 5. The provisions of the Law of Property Act 1925, 
s. 84, relating to the discharge or modification of restrictive covenants do not apply to an 
acknowledgment payment agreement: Field Monuments Act 1972, Schedule, para. 6. 
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576. Public access. In general, the public has access to any monument! of 
which the Secretary of State? or a local authority? is the owner or guardian‘; but 
the public has no right of access where the Secretary of State or the authority was 
constituted guardian before 15th August 19135 unless the consent of the owner has 
been given®, and the public has no right of access without the owner’s consent 
where the deed executed on or after that date constituting the Secretary of State or 
authority the guardian provides that the public is not to have access without such 
consent’. Public access is limited to such times and under such regulations as the 
Secretary of State or authority may prescribe®. 

The Secretary of State may also prescribe regulations with respect to a 
monument which is under his control or management, notwithstanding that he is 
not its owner or guardian”. 

Any person contravening or failing to comply with any such regulations is 
liable on summary convictioñ to a fine not exceeding £20 or to imprisonment for 
a term not exceeding one month, or to both, and is also liable to pay such sum as 
the court before which he was convicted may order for the purpose of repairing 
any damage caused by him!°. 


For the meaning of “monument”, see para. $66, ante. 

As to the Secretary of State, see para. 562, note 8, ante. 

For the meaning of “local authority”, see para. 567, ante. 

Ancient Monuments Consolidation and Amendment Act 1913, s. 13. As to prospective repeal, see 

para. 562, ante. As to public access under the Ancient Monuments and Archaeological Areas Act 

1979, see para. 625, post. ae 

$ Le. the date of commencement of the Ancient Monuments Consolidation and Amendment Act 
1913. 

6 Ibid., s. 13 proviso (a). The consent may be given either by the guardianship deed or otherwise: 
s. 13 proviso (a). 

7 Ibid., s. 13 proviso (b). ' 

8 Ibid., s. 13. The power to make regulations includes power to make such regulations as appear to 

the Secretary of State or local authority, as the case may be, to be necessary for the preservation 
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of the monument or of any property of the Secretary of State or local authority, or for 
prohibiting or regulating any act or thing tending to injury or disfigurement of the monument 
or its amenities, and regulations as to admission fees: Ancient Monuments Act 1931, s. 7 (1). 
Regulations made by a local authority after 11th June 1931 do not take effect unless they are 
submitted to and confirmed by the Secretary of State or, in Wales, the Secretary of State for 
Wales, and he may confirm them either with or without modification: s. 7 (3); Transfer of 
Functions (Secretary of State and Minister of Health) Order 1946, S.R. & O. 1946 No. 1757, art. 3 
(1) (a), Schedule; Transfer of Functions (Minister of Health and Minister of Local Government 
and Planning) (No. 2) Order 1951, S.I. 1951 No. 753; Minister of Local Government and 
Planning (Change of Style and Title) Order 1951, S.I. 1951 No. 1900; Secretary of State for Wales 
and Minister of Land and Natural Resources Order 1965, S.1. 1965 No. 319; Secretary of State for 
the Environment Order 1970, S.I. 1970 No. 1681, arts. 2 (1), $ (3), Sch. 4. As to the transfer of 
functions to the Secretary of State generally, see para. 562, note 8, ante. 

Ancient Monuments Act 1931, s. 7 (1). 

Ibid., s. 7 (2); Criminal Justice Act 1967, s. 92 (1), Sch. 3, Part I. As to criminal damage, see 
CRIMINAL LAW, vol. 11, paras. 1305 et seq. 
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577. Lists of monuments. The Secretary of State! must cause to be prepared 
and published from time to time a list containing such monuments? as are 
reported by the Ancient Monuments Board? as being monuments the 
preservation of which is of national importance*, and such other monuments as 
the Secretary of State thinks ought to be included in the list?. Before including a 
monument in any list published on or after 11th June 1931°, the Secretary of State 
must cause to be served” upon the owner? and the occupier, if any, a notice in 
writing of his intention so to do’. 

A person served with such notice, or the owner of a monument included in a 
list published before 11th June 1931*%, may not while the monument is included in 
such a list execute or permit to be executed, except in a case of urgent necessity, 
any work for the purpose of demolishing, removing or repairing any part of the 
monument, or of making any alterations or additions to it, until the expiration of 
three months after he has given to the Secretary of State written notice of his 
intention so to do!!. Where such a notice relates to an ancient monument in 
respect of which an acknowledgment payment agreement!? is in force and the 
person giving the notice is bound by such agreement the work may not be 
executed until after the end of the period for which the agreement was made or 
the expiration of three months after the giving of the notice, whichever is later13, 

Any person contravening these provisions is liable on summary conviction to a 
fine not exceeding £100, or to imprisonment for a term not exceeding three 
months, or to both!*. 


As to the Secretary of State, see para. 562, note 8, ante. 

For the meaning of “monument”, see para. 566, ante. 

As to the Ancient Monuments Board, see para. 427, ante. Ñ 

Ancient Monuments Consolidation and Amendment Act 1913, s. 12 (1) (a). A monument which 

is occupied as a dwelling house by any person other than a person employed as its caretaker or his 

family may not be included in a list: s. 12 (3). As to prospective repeal, see para. 562, ante. As to 

the schedule of monuments to be maintained under the Ancient Monuments and Archaeological 

Areas Act 1979, see para. 596, post. 

5 Ancient Monuments Consolidation and Amendment Act 1913, s. 12 (1) (b). See also note 4, 
supra. 

6 Le. the date of the commencement of the Ancient Monuments Act 1931. 

7 The notice may be served either by delivering it or leaving it at the usual or last-known place of 

abode of the owner or occupier, or by sending it by post as a registered letter or by the recorded 

delivery service addressed to him at his last-known place of abode or, if that cannot be found, by 

fixing it on some conspicuous part of the monument: s. 10 (1); Recorded Delivery Service Act 
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1962, s. 1 (1). The notice may be addressed to the owner or occupier without further name or 
description: Ancient Monuments Act 1931, s. 10 (2). 

8 For the meaning of “owner” for this purpose, see ibid., s. 15 (3), and para. $74, note 2, ante. 

9 Ibid., s. 6 (1). Every such notice and every entry recording inclusion in a list published before 11th 
June 1931 (see note 6, supra) is a local land charge and must be registered in the register of local 
land charges: see para. 589, post. 

10 See note 6, supra. Every person subsequently becoming the owner of a monument in respect of 
which such a notice was served or which was included in a list published before 11th June 1931 is 
for the purposes of the Ancient Monuments Act 1931, s. 6 (2), deemed to have been served with a 
notice under s. 6 (1): s. 6 (3), (4); Local Land Charges Act 1975, s. 19 (1), Sch. 2. The Secretary of 
State may also at any time cause notice to be served upon the occupier of a monument included 
in a list, after which the occupier will be in the same position as an owner upon whom notice has 
been served: Ancient Monuments Act 1931, s. 6 (5). 

11 Ibid., s. 6 (2), (4). Where within the three-month period immediately preceding the 
commencement of the Ancient Monuments and Archaeological Areas Act 1979 (see para. 590, 
post) a person has given notice in accordance with the Ancient Monuments Act 1931, s. 6 (2), of 
his intention to execute or permit to be executed any such work as is there mentioned, the notice 
has effect for the purposes of the Ancient Monuments and Archaeological Areas Act 1979 as an 
application for scheduled monument consent for the execution of that work: s. 64 (1), Sch. 3, 
para. 3 (1). As to scheduled monument consent, see paras. 601 et seq., post. 

12 As to acknowledgment payment agreements, see para. 575, ante. 

13 Ancient Monuments Act 1931, s. 26 (2A); Field Monuments Act 1972, s. 2. 

14 Ancient Monuments Act 1931, s. 6 (2). 


578. Inspectors of ancient monuments. With the consent of the Treasury, the 
Secretary of State! must appoint one or more inspectors of ancient monuments?, 
who may be paid, out of money provided by Parliament, such remuneration and 
allowance for expenses as may be determined by the Treasury?. It is the duty of 
the inspectors to report to the Secretary of State on the condition of ancient 
monuments and on the best mode of preserving them‘. 


1 As to the Secretary of State, see para. $62, note 8, ante. 

2 Ancient Monuments Consolidation and Amendment Act 1913, s. 16 (1). For the meaning of 
“ancient monument”, see para. 566, ante. As to prospective repeal, see para. 562, ante. 

3 Ibid., s. 16 (2). 

4 Ibid., s. 16 (1). As to their powers of entry, see para. $80, post. 


579. Advice and superintendence. If he thinks fit, the Secretary of State? may 
give advice with reference to the treatment of any ancient monument’, and, as 
and when required, must give that advice with reference to the treatment of any 
monument? which is placed under his protection by virtue of a preservation 
order*. He may also, if in his opinion it is advisable, superintend any work in 
connection with any ancient monument if invited to do so by the owner, and 
must superintend any such work, whether required to do so by the owner or not, 
in connection with any monument which is placed under his protection by virtue 
of a preservation order if in his opinion it is advisable?. Any such advice and 
superintendence must be given free of charge, except that a charge may be made 
for out-of-pocket expenses in the case of monuments which are not placed under 
the protection of the Secretary of State by virtue of a preservation order®. 


1 As to the Secretary of State, see para. $62, note 8, ante. 
2 For the meaning of “ancient monument”, see para. 566, ante. 


Paras. 579-581 Vol. 34: Open Spaces and Historic Buildings 288 
RA AAA A A 


3 For the meaning of “monument”, see para. $66, ante. 

4 Ancient Monuments Consolidation and Amendment Act 1913, s. 17 (1). Ás to prospective repeal, 
see para. 562, ante. As to preservation orders, see para. 583, post. As to advice and superintendence 
under the Ancient Monuments and Archaeological Areas Act 1979, see para. 628, post. 
Ancient Monuments Consolidation and Amendment Act 1913, s. 17 (2). 


Ibid., s. 17 (3). 
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580. Powers of entry. Any person specially authorised in writing by the 
Secretary of State!, after giving not less than fourteen days’ written notice to the 
occupier of his intention so to do and on production of his authority if so required 
by or on behalf of the occupier, may enter for the purposes of investigation at all 
reasonable times upon any land which the Secretary of State has reason to believe 
contains an ancient monument?, and may make excavations in the land for the 
purposes of examination?. This power of entry may also be exercised in respect of 
any monument included in a published list* or any monument which is the subject 
of a preservation order? or an interim preservation noticef. 

Any person who wilfully obstructs or hinders any person so duly authorised is 
liable on summary conviction to a fine not exceeding £257. 


As to the Secretary of State, see para. 562, note 8, ante. 

For the meaning of “ancient monument”, see para. $66, ante. 

Ancient Monuments Act 1931, s. 9 (1). As to prospective repeal, see para. 562, ante. The occupier’s 
consent is necessary for entry upon a dwelling house or any building, park, garden, pleasure 
ground or other land used for the amenity or convenience of a dwelling house, and no 
excavation may be made without the consent of every person whose consent would be required 
apart from this power: s. 9 (1) proviso. As to the power of entry for these purposes under the 
Ancient Monuments and Archaeological Areas Act 1979, see para. 629, post. 

4 Le. under the Ancient Monuments Consolidation and Amendment Act 1913, s. 12: see para. $77, 
ante. 

As to preservation orders,. see para. 583, post. 

Historic Buildings and Ancient Monuments Act 1953, s. 18. As to interim preservation orders, see 
paras. $82, 584, post. 

7 Ancient Monuments Act 1931, s. 9 (2); Criminal Law Act 1977, s. 31 (6). 
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581. Injury to monuments. Any person, including in general an owner!, who 
injures or defaces any monument? in ‘the ownership or guardianship of the 
Secretary of State? or a local authority*, or which is the subject of a preservation 
order?, or which has been protected by Order in Councilf, is punishable 
summarily by a fine not exceeding £20, and in addition may be ordered to pay 
such sum as the court thinks just for repairing the damage he has caused, or may 
be imprisoned for not more than a month’. An injunction to prevent such damage 
may, in addition, be granted?. 


1 For the meaning of “owner” for this purpose, see para. 574, note 2, ante. As regards acts 
committed before 31st July 1953 (the date of the passing of the Historic Buildings and Ancient 
Monuments Act 1953), the owner of the monument was only punishable if the Minister of 
Works or the local authority had been constituted its guardian: Ancient Monuments 
Consolidation and Amendment Act 1913, s. 14 (3); Historic Buildings and Ancient Monuments 
Act 1953, $. 14 (1). The owner is punishable as if he were not the owner except (1) in the case of a 
monument in respect of which an interim preservation notice (see para. 582, post) or a 
preservation order (see para. $83, post) is in force, for anything done with the written consent of 
the Secretary of State under s. 12 (1) (see para. 584, post) (s. 14 (1) (a); or (2) in the case of any 
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other monument for anything done more than three months after the owner has given written 
notice to the Secretary of State of his intention to execute the works referred to in the Ancient 
Monuments Act 1931, s. 6 (2) (see para. 577, ante) (Historic Buildings and Ancient Monuments 
Act 1953, s. 14 (1) (b)). As to prospective repeal, see para. 562, ante. 

For the meaning of ““monument”, see para. 566, ante. 

As to the Secretary of State, see para. 562, note 8, ante. 

For the meaning of “local authority”, see para. 567, ante. 

As to preservation orders, see para. 583, post. 

Under the Ancient Monuments Consolidation and Amendment Act 1913, s. 14 (4), Her Majesty 
may apply the provisions of s. 14 to particular monuments. In exercise of this power the 
following Orders in Council have been made: S.R. & O. 1913 No. 1265; 1922 No. 1333; 1923 No. 
1281; 1924 Nos. $22, 1214; 1925 No. 1028; 1926 No. 822; 1927 No. 1056; 1929 No. 476; 1930 No. 335; 
1931 No. 469; 1932 No. 284; 1933 Nos. 559, 972, 1204; 1934 No. 713; 1935 Nos. 441, 835; 1936 No. 
699; 1937 No. 759; 1938 No. 1330; and 1939 No. 790. 

Ancient Monuments Consolidation and Amendment Act 1913, s. 14 (1); Criminal Justice Act 
1948, s. 1 (2); Criminal Justice Act 1967, s. 92 (1), Sch. 3, Part I. The time within which an 
information must be laid is extended from the six months laid down by the Magistrates’ Courts 
Act 1982, $. 104, to one year: Historic Buildings and Ancient Monuments Act 1953, s. 15 (1); see 
MAGISTRATES, vol. 29, para. 291. An appeal lies to the Crown Court: see the Magistrates Courts 
Act 1952, s. 83; Courts Act 1971, ss. 8, 56 (2), Sch. 1, para. 1, Sch. 9, Part I; and courts, vol. 10, 
para. 877. Such offences may also be punished under the Criminal Damage Act 1971: see 
CRIMINAL LAW, vol. 11, paras. 1305 et seq. 

See the Historic Buildings and Ancient Monuments Act 1953, s. 14 (3), and para. $84, post. 
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(ii) Interim Preservation Notices, Preservation Orders and 
Preservation Schemes 


582. Interim preservation notices. An interim preservation notice is a notice 
stating that a monument! which appears to the Secretary of State? to be an ancient 
monument? is to be under his protection under the statutory provisions‘ relating 
to the protection of ancient monuments while the notice is in force’. He may 
serve such a notice on the owner® and, if the owner is not the occupier, on the 
occupier of the monument’ where either (1) the Ancient Monuments Board® has 
reported to the Secretary of State that the monument is in danger of destruction 
or removal or damage from neglect or injudicious treatment, and that its 
preservation is of national importance’, or (2) he considers it to be a matter of 
immediate urgency to issue the notice without receiving such a report!°. The 
Secretary of State must also cause a copy of the notice to be fixed on some 
conspicuous part of the monument!!. 

Where the Ancient Monuments Board has reason to believe that a monument is 
in danger of this nature and that its preservation is of national importance, the 
board may authorise in writing!? any person, including a member of the board, to 
inspect it for the purpose of enabling the board to determine whether it is proper 
to make a report to the Secretary of State'>. On production, if requested, of the 
authorisation, the person so authorised may enter any premises at any reasonable 
time for the purpose of inspecting the monument!*, but, except in case of 
immediate urgency, the board must give the occupier not less than seven clear 
days’ notice of the proposed inspection!>. 

An interim preservation notice may be revoked by the Secretary of State at any 
time by notice served on the owner and, if the owner is not the occupier, on the 
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occupier of the monument!®; and, if a preservation order!” with respect to the 
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same monument comes into operation within twenty-one months after the 
service of the interim preservation notice, the notice ceases to have effect when 
that order comes into operation!8, If no preservation order comes into operation 
within the period of twenty-one months the notice ceases to have effect at the end 
of that period!?, If an interim preservation notice is revoked or ceases to have 
effect otherwise than on the coming into operation of a preservation order, no 
further such notice may, in general, be served in respect of the same monument 
until the end of the five-year period beginning with the date on which the former 
notice ceased to have effect?°. 

The effect of an interim preservation notice, while it is in force, is the same as 
that of a preservation order?!, 


For the meaning of “monument’’, see para. $66, ante. 

As to the Secretary of State, see para. $62, note 8, ante. 

For the meaning of “ancient monument”, see para. $66, ante. 

I.e. under the Historic Buildings and Ancient Monuments Act 1953, Part II (ss. 10-13). 

Ibid., s. 10 (1). As to prospective repeal, see para. 562, ante. 

For the meaning of “owner”, see para. 574, note 2, ante. That definition applies by virtue of ibid., 

$- 2202): 

7 Ibid., s. 10 (1). Such a notice may not be served with respect to a structure which appears to the 
Secretary of State to be occupied as a dwelling house, otherwise than by a person employed as its 
caretaker or his family: s. 13 (3). As to the effect of such a notice, see para. 584, post. It must be 
registered as a local land charge: see para. 589, post. 

8 As to the Ancient Monuments Board, see para. 427, ante. 

9 Historic Buildings and Ancient Monuments Act 1953, s. 10 (1) (a). 

10 Ibid., s. 10 (1) (b). 

11 Ibid., s. 10 (1). 

12 The authorisation must be signed by a member of the board on the board’s behalf: ibid., s. 10 (2). 

13 Ibid., s. 10 (2). Such an authorisation may not be issued with respect to a structure which appears 
to the board to be occupied as a dwelling house, otherwise than by a person employed as its 
caretaker or his family: s. 13 (3). 

14 Ibid., s. 10 (2). 

15 Ibid., s. 10 (2) proviso. 

16 Ibid., s. 10 (3) (a). Where an interim preservation notice is in force with respect to any monument 
immediately before the commencement of the Ancient Monuments and Archaeological Areas 
Act 1979 (see para. $90, post), the Historic Buildings and Ancient Monuments Act 1953, s. 10 (3) 
(a) and (c), continue to apply to the notice and monument respectively as if the Ancient 
Monuments and Archaeological Areas Act 1979 had not been passed, unless and until the 
monument is included in the schedule under s. 1(3): s. 64 (1), Sch. 3, para. 1 (1). 

17 As to such orders, see para. 583, post. 

18 Historic Buildings and Ancient Monuments Act 1953, s. 10 (3) (b). 

19 Ibid., s. 10 (3) (c). See also note 16, supra. 

20 Ibid., s. 10 (4). However, this restriction on the service of a further notice does not apply where, 

before the expiration of the five-year period, a notice required by the Ancient Monuments Act 

1931, s. 6 (2) (see para. $77, ante), has been given to the Secretary of State (Historic Buildings and 

Ancient Monuments Act 1953, s. 10 (4) (a)), or work has been executed or begun to be executed, 

of a nature requiring such notice to be given but of which no notice has been given (s. 10 (4) (b)). 

See para. $84, post. 


Awm Y Ue N & 


2 


pun 


583. Preservation orders. For the purpose of placing a monument! with 
respect to which an interim preservation notice? is in force under the more lasting 
protection of the Secretary of State?, the Secretary of State may make a 
preservation order’. 


291 os seat Monuments and Buildings Para. 583 


Before making such an order the Secretary of State must (1) cause a draft of the 
proposed order to be published in the London Gazette®; (2) send a copy of the 
draft to each local authority® in the area of which the monument is’; (3) publish in 
two successive weeks in one or more newspapers circulating in the locality of the 
monument a notice stating that the order is proposed and its effect and specifying 
the time within which, and the manner in which, objections may be made®; (4) 
serve on the owner? of the monument and, if the owner is not the occupier, on the 
occupier a copy of the draft of the proposed order and a similar notice!°; and (5) 
cause a copy of that draft to be fixed on some conspicuous part of the 
monument!!. 

If no objection is made by the owner or occupier of the monument or by any 
other person appearing to the Secretary of State to have an interest in the 
monument, or, if any objection made is withdrawn, the Secretary of State may 
make the order in the terms of the draft or with modifications!?. If any such 
objection is made and not withdrawn, the Secretary of State must either cause a 
public local inquiry*? to be held or afford the objector an opportunity of being 
heard by a person appointed by him!?*, After considering the objection and the 
report of the person holding the inquiry or appointed to hear the objector, the 
Secretary of State may make the order in the terms of the draft or with 
modifications!®. If, however, he makes the order and an objection is not 
withdrawn the order is subject to special parliamentary procedure’®. 

As soon as may be after the order is made it must be published in the prescribed 
manner!” by the Secretary of State!® and a copy fixed on some conspicuous part 
of the monument!?. If the order is subject to parliamentary procedure, it comes 
into operation accordingly”°, but, if it is not, it comes into operation on the first 
date?! of such publication??. Subject to a limited right to question its validity?>, a 
preservation order cannot, either before or after it has been made, be questioned in 
any legal proceedings?*. 

The Secretary of State may revoke a preservation order at any time by an order 
of which notice must be published in the London Gazette?5. 


For the meaning of “monument”, see para. 566, ante. 

As to such notices, see para. 582, ante. 

As to the Secretary of State, see para. 562, note 8, ante. 

Historic Buildings and Ancient Monuments Act 1953, s. 11 (1). As to prospective repeal, see para. 
$62, ante. The Secretary of State may not make such an order with respect to a structure which 
appears to him to be occupied as a dwelling house, otherwise than by a person employed as its 
caretaker or his family: s. 13 (3). Any such order must be registered as a local land charge: see 
para. 589, post. Preservation orders made under the Ancient Monuments Consolidation and 
Amendment Act 1913, s. 6 (repealed), and in force immediately before 31st July 1953 continue in 
force as if made under the Historic Buildings and Ancient Monuments Act 1953, s. 11 (s. 13 (2)), 
but the right to compensation under s. 12 (2) (see para. 585, post) does not apply (s. 13 (2) 
proviso). 
s Ibid., s. 11 (1), Schedule, para. 1 (a). 
6 For the meaning of “local authority”, see para. $67, ante. 

7 Historic Buildings and Ancient Monuments Act 1953, Schedule, para. 1 (b). 

8 Ibid., Schedule, para. 1 (c), which provides that the period specified must not be less than twenty- 

eight days from first publication of the newspaper notice. 
9 For the meaning of “owner”, see para. 574, note 2, ante. That definition applies by virtue of ibid., 
Sp 22 (E). 

10 Ibid., Schedule, para. 1 (d). 
11 Ibid., Schedule, para. 1 (e). 
12 Ibid., Schedule, para. 2 (1). 
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13 The local inquiry provisions of the Local Government Act 1972, s. 250 (2)-(5) (see LOCAL 
GOVERNMENT, vol. 28, para. 1385), apply to such an inquiry: Historic Buildings and Ancient 
Monuments Act 1953, Schedule, para. 4 (1). However, the requirement that the costs of a minister 
holding an inquiry must be defrayed by the parties (i.e. the Local Government Act 1972, 
s. 250 (4)) does not apply except insofar as the Secretary of State is of opinion, having regard to 
the object and result of the inquiry, that his costs should be defrayed by any party: Historic 
Buildings and Ancient Monuments Act 1953, Schedule, para. 4 (1) proviso. 

14 Ibid., Schedule, para. 2 (2). If any objector avails himself of the opportunity of being heard, the 
Secretary of State must afford, to each local authority in the area of which the monument is and 
to any other person to whom it appears to the Secretary of State expedient to afford it, an 
opportunity of being heard on the same occasion: Schedule, para. 2 (3). 

15 Ibid., Schedule, para. 2 (2). 

16 Ibid., Schedule, para. 3 (1). As to special parliamentary procedure, see PARLIAMENT, paras. 1405 et 
seq., post. 

17 The Secretary of State must publish in the London Gazette and in one or more local newspapers 
circulating in the locality of the monument a notice stating that the order has been made, its effect 
and whether or not it is subject to special parliamentary procedure, and must serve a similar 
notice and a copy of the order on every person on whom a copy of the draft order had to be 
served (see head (4) in the text) and on any other interested objector who has not withdrawn his 
objection: ibid., Schedule, para. 3 (2). 

18 Ibid., Schedule, para. 3 (2). 

19 Ibid., Schedule, para. 3 (3). 

20 Ibid., Schedule, para. 3 (2) (a). Thus it comes into force in accordance with the Statutory Orders 
(Special Procedure) Act 1945: see PARLIAMENT, para. 1416, post. 

21 See the text and note 17, supra. 

22 Historic Buildings and Ancient Monuments Act 1953, Schedule, para. 3 (2) (b). 

23 Ibid., Schedule, para. 5 (1). If any person aggrieved by an order desires to question its validity on 
the ground that any statutory requirement has not been complied with he may, within six weeks 
from its operative date, apply to the High Court, which may quash the order or any of its 
provisions if satisfied that the applicant’s interests have been substantially prejudiced by a failure 
so to comply: Schedule, para. 5 (1). Cf. COMPULSORY ACQUISITION, vol. 8, para. 35. The 
application is by originating motion to a single judge of the Queen’s Bench Division: see RSC 
Ord. 94, r. 1, and PRACTICE AND PROCEDURE. 

24 Historic Buildings and Ancient Monuments Act 1953, Schedule, para. 5 (2). Schedule, para. 5, 
does not apply to an order confirmed by Act of Parliament under the Statutory Orders (Special 
Procedure) Act 1945, s. 6 (see PARLIAMENT, para. 1417, post): Historic Buildings and Ancient 
Monuments Act 1953, Schedule, para. 5 (3). 

25 lok. E TT (2). 
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584. Effect of interim preservation notices and preservation orders. While 
an interim preservation notice! or a preservation order? is in force with respect to 
a monument’, it must not be demolished, removed, added to, altered or any work 
carried out in connection with it except with the written consent of the Secretary 
of State’. For the purpose of determining in any proceedings whether an 
injunction, whether restrictive or mandatory*, should be granted for preventing 
or remedying a contravention of this restriction, no account must be taken of the 
fact that a person has been, or may be, prosecuted® in respect of the act in 
question’. 


I As to interim preservation notices, see para. 582, ante. 

2 As to preservation orders, see para. 583, ante. 

3 For the meaning of “monument”, see para. 566, ante. 

4 Historic Buildings and Ancient Monuments Act 1953, s. 12 (1). As to prospective repeal, see para. 
562, ante. As to the Secretary of State, see para. 562, note 8, ante. The consent may be granted 
either conditionally or subject to such conditions as the Secretary of State thinks fit: s. 12 (1). 

Where an interim preservation notice is in force with respect to any monument immediately 
before the commencement of the Ancient Monuments and Archaeological Areas Act 1979 (see 
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para. $90, post), the Historic Buildings and Ancient Monuments Act 1953 continues to apply to 
the notice and the monument respectively as if the Ancient Monuments and Archaeological 
Areas Act 1979 had not been passed, unless and until the monument is included in the schedule 
under s. 1 (3) (see para. $96, post): s. 64 (1), Sch. 3, para. 1 (1). So long as by virtue of Sch. 3, 
para. 1 (1), the Historic Buildings and Ancient Monuments Act 1953, s. 12 (1), continues to apply 
after the commencement of the Ancient Monuments and Archaeological Areas Act 1979 to any 
monument which is under guardianship by virtue of that Act, s. 28 (see para. 630, post) has effect 
in relation to that monument as if for the reference in s. 28 (2) to a scheduled monument there 
were substituted a reference to the consent of the Secretary of State under the Historic Buildings 
and Ancient Monuments Act 1953, s. 12 (1): Ancient Monuments and Archaeological Areas Act 
1979, Sch. 3, para. 1 (2). Where a monument becomes a scheduled monument under the Act of 
1979, and before it is included in the schedule any person has applied for the consent of the 
Secretary of State for the execution of any works affecting the monument which would 
otherwise be prohibited by the Historic Buildings and Ancient Monuments Act 1953, s. 12 (1), 
then, in a case where the decision of the Secretary of State on the application has been notified to 
the person in question before the monument is included in the schedule, the application has effect 
for the purposes of the Ancient Monuments and Archaeological Areas Act 1979 as an application 
for scheduled monument consent for the execution of those works: Sch. 3, para. 3 (2). As to 
scheduled monument consent, see paras. 601 et seq., post. 

The Secretary of State must consider and determine any application for scheduled monument 
consent which has effect as such by virtue of Sch. 3, para. 3, notwithstanding that any 
requirements of regulations made by virtue of Sch. 1, para. 1, or any requirements of Sch. 1, para. 
2, are not satisfied in relation to the application: Sch. 3, para. 3 (3). See also para. 602, post. 

Where a monument becomes a scheduled monument under the Act of 1979, and before it is 
included in the schedule the Secretary of State has granted consent for the executing of works 
affecting it under the Historic Buildings and Ancient Monuments Act 1953, s. 12 (1), that consent 
has effect for the purposes of the Ancient Monuments and Archaeological Areas Act 1979 as if it 
were scheduled monument consent granted for those works under s. 2 on the date when the 
monument became a scheduled monument, and it may be modified or revoked under s. 4 
accordingly: Sch. 3, para. 5 (1). See also paras. 601, 604, post. Scheduled monument consent 
which has effect as such by virtue of Sch. 3, para. 5, does not cease to have effect by virtue of 
s. 4 (1) if any of the works to which it relates have been executed or started before the monument 
is scheduled: Sch. 3, para. 5 (2). 

5 As to injunctions generally, see INJUNCTIONS, vol. 24, paras. 901 et seq. 

6 Le. by virtue of the Ancient Monuments Consolidation and Amendment Act 1913, s. 14, as 
modified by the Historic Buildings and Ancient Monuments Act 1953, s. 14 (1): see para. $81, 
ante. 

7 Ibid., s. 14 (3). 


585. Compensation in respect of interim preservation notices and 
preservation orders. If the interest of a person in the whole or part of a 
monument! is injuriously affected by the service of an interim preservation notice? 
or the coming into operation of a preservation order’, or if a person having such 
an interest suffers damage or incurs expenditure in respect of that interest in 
consequence of the refusal, or the granting subject to conditions, of consent to the 
carrying out of work in connection with the monument’, that person is entitled to 
receive appropriate compensation. Questions as to the right to compensation and 
its amount, when a preservation order supersedes an interim preservation notice, 
must be determined in accordance with the provisions of the preservation order’. - 
Where an interim preservation notice is not superseded by a preservation order 
those questions, in default of agreement, must be determined by the Lands 
Tribunal as may appear to that tribunal to be just’. 


1 For the meaning of “monument”, see para. 566, ante. 
2 As to interim preservation notices, see para. 582, ante. 
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3 Historic Buildings and Ancient Monuments Act 1953, s. 12 (2) (a). As to prospective repeal, see 
para. $62, ante. As to preservation orders, see para. 583, ante. 
4 Ibid., s. 12 (2) (b). As to such consent, which is required by s. 12 (1), see para. 584, ante. Where an 
interim preservation notice is in force immediately before the commencement of the Ancient 
Monuments and Archaeological Areas Act 1979 (see para. 590, post), the Historic Buildings and 
Ancient Monuments Act 1953, s. 12 (2) (b), (3) (b), continues to apply to the notice and the 
monument respectively as if the Ancient Monuments and Archaeological Areas Act 1979 had not 
been passed, unless and until the monument is included in the schedule under s. 1 (3) (see para. 
596, post): s. 64 (1), Sch. 3, para. 1 (1). ; 
Historic Buildings and Ancient Monuments Act 1953, s. 12 (2). Any compensation to which a 
person is entitled under Part II (ss. 10-13) (see paras. 582 et seq., ante) must be paid by the 
Secretary of State, and any expenses incurred by the Secretary of State in the payment of such 
compensation and any increase attributable to those provisions in the expenses incurred by him 
under the Ancient Monuments Acts 1913 and 1931 (see para. $62, note 3, ante), must be defrayed 
out of money provided by Parliament: Historic Buildings and Ancient Monuments Act 1953, 
s. 13 (4). As to the Secretary of State, see para. 562, note 8, ante. Compensation is only payable if 
the notice or order is the significant cause, as against the insignificant, of the injury to the persons 
interested, see Hoveringham Gravels Ltd v Secretary of State for the Environment [1975] QB 754, 
[1975] 2 All ER 931, CA, where the injury was caused not by the preservation order but by 
general planning legislation. As to compensation under the Ancient Monuments and 
Archaeological Areas Act 1979, see paras. 608 et seq., post. 
6 Historic Buildings and Ancient Monuments Act 1953, s. 12 (3) (a). 
7 Ibid., s. 12 (3) (b). As to the constitution and procedure of the Lands Tribunal, see COMPULSORY 
ACQUISITION, vol. 8, paras. 223 et seq. 
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586. Making of preservation schemes. For the purpose of preserving the 
amenities of any ancient monument!, the Secretary of State? may prepare and 
confirm a scheme, known as “a preservation scheme”, for any area comprising or 
adjacent to the site of the monument, being an area to which, in his opinion, it is 
necessary or expedient for that purpose that the scheme should apply3. The 
scheme must define, by reference to a map annexed to it, the area to which it 
applies (called “the controlled area”) and may provide for all or any of the 
following matters? : 


(1) for prohibiting or restricting the construction, erection or execution of 
buildings, structures and other works above ground within that area, or the 
alteration or extension of any such buildings, structures or works in such 
manner as materially to affect their external appearance; 

(2) for prescribing the position, height, size, design, materials, colour and 
screening, and otherwise regulating the external appearance, of buildings, 
structures and other works above ground within that area®; 

(3) for prohibiting or restricting the felling of trees, quarrying and excavations 
within that area’; 

(4) for otherwise restricting the user of land within that area to such extent as 
may appear to the Secretary of State to be expedient for the purpose of 
preserving the amenities of the monument’; and 

(5) for such other matters as appear to him to be incidental to or consequential 
upon the foregoing provisions or to be necessary for giving effect to them?. 

Nothing in such a scheme may affect any building, structure or other work above 
ground, or any alteration or extention of it, if it was constructed, erected or 


executed before the date when notice of intention to confirm the scheme was 
published in the London Gazette!®. 


Any person affected by a scheme may send written objection to the Secretary of 
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State!! who must then direct a public inquiry’? to be held!3. After considering 
any representations and objections the Secretary of State may by order confirm 
the scheme either with or without modifications!*. When confirmed, the scheme 
comes into force on the date specified in the order confirming it!5. It may be 
varied or revoked by a subsequent scheme, and the Secretary of State may by 
order revoke a scheme if he thinks in the circumstances that it ought to be 
revoked'*. As soon as practicable after making an order confirming or revoking a 
scheme, the order must be published in the London Gazette and in such other 
manner as the Secretary of State thinks best for informing persons affected, and a 
copy of the order must be sent to every local authority, the area of which 
comprises any part of the controlled area!?. A preservation scheme must be 
registered as a local land charge!8. 


1 For the meaning of “ancient monument”, see para. 566, ante. 

2 As to the Secretary of State, see para. 562, note 8, ante. 

3 Ancient Monuments Act 1931, s. 1 (1). As to prospective repeal, see para. 562, ante. Before 

confirming the scheme the Secretary of State must cause to be published in the London Gazette, 

and in such other manner as he thinks best for informing persons affected, notice of his intention 
so to do, of the place where copies of the scheme may be inspected, and of the time (not less than 
three months) within which, and the manner in which, representations with respect to the scheme 
may be made, and must cause such notice to be given to every local authority the area of which 
comprises any part of the controlled area: s. 1 (3), Sch. 1, para. 1. For the meaning of “local 
authority”, see para. 567, ante. The notice must be registered in the register of local land charges: 
see para. 589, post. As to the acquisition of land in the vicinity of an ancient monument under the 

Ancient Monuments and Archaeological Areas Act 1979, see para. 619, post. 

Ancient Monuments Act 1931, s. 1 (2). 

Ibid., s. 1 (2) (a). 

Ibid., s. 1 (2) (b). 

Ibid., s. 1 (2) (c). 

Ibid., s. 1 (2) (d). 

Ibid., s. 1 (2) (e). 

Ibid., s. 1 (4). For this purpose a building etc. is deemed to have been constructed, erected or 

executed before the date in question (1) if its construction, erection or execution was begun 

before that date (s. 1 (4) (a)); or (2) if and so far as its construction, erection or execution was 

necessary for the purpose of performing a contract before that date (s. 1 (4) (b)). 

t1 Ibid., Sch. 1, para. 2. The objection, which must state the specific grounds of objection and the 
specific modifications required, must be sent within the time limited by Sch. 1, para. 1 (see note 3, 
supra), for making representations: Sch. 1, para. 2. 

12 The inquiry must be held in accordance with rules made by the Secretary of State: ibid., Sch. 1, 
para. 4. Thus it must be held at such time and place as the Secretary of State may fix, of which not 
less than fourteen days’ notice must be given, and published in such manner as he thinks best 
suited for bringing it to the knowledge of objectors and persons interested: Ancient Monuments 
(Preservation Scheme Inquiry) Rules 1937, S.R. & O. 1937 No. 963, r. 2. The person appointed 
by the Secretary of State to hold the inquiry may adjourn it (r. 3), may direct the procedure (see 
rr. 4, 9), may allow a person who has not objected to be heard (see r. 5), may select representative 
objectors (see r. 6), may exclude irrelevant statements (see r. 7), may permit amendments (see 
r. 8), and may make recommendations as to costs to the Secretary of State, who may make an 
order as to the costs of the parties at the inquiry and as to the parties by whom those costs are to 
be paid (r. 10). 

13 Ancient Monuments Act 1931, Sch. 1, para. 3 proviso (a). No inquiry need be held if the 
objection is withdrawn or the Secretary of State considers it to be frivolous, or if he has modified 
the scheme as required by the objection: Sch. 1, para. 3 proviso (a). 

14 Ibid., Sch. 1, para. 3; Secretary of State for the Environment Order 1970, S.I. 1970 No. 1681, art. 5 
(3), Sch. 4. 

15 Ancient Monuments Act 1931, Sch. 1, para. 5. 

16 Ibid., Sch. 1, para. 6; Secretary of State for the Environment Order 1970, Sch. 4. 

17 Ancient Monuments Act 1931, Sch. 1, para. 7. 

18 See para. 589, post. 
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587. Compensation in respect of preservation schemes. Any person whose 
property is injuriously affected by the coming into force of a preservation scheme! 
is entitled to compensation from the Secretary of State? upon making a claim? 
within three months from the date on which the scheme came into force or within 
such further time as the Secretary of State in special circumstances may allow‘. 

Any dispute whether property has been injuriously affected by a scheme and as 
to the amount of the compensation must be determined by arbitration® as in the 
case of a compulsory acquisition. 


As to preservation schemes and as to when they come into force, see para. $86, ante. 

Ancient Monuments Act 1931, s. 1 (s). As to prospective repeal, see para. 562, ante. As to the 

Secretary of State, see para. 562, note 8, ante. 

3 The claim must be made in the manner prescribed by regulations: ibid., s. 1 (5), Sch. 2, para. 1. 

Thus the claim must be in the form prescribed by the Ancient Monuments (Preservation Scheme 

Claim) Regulations 1943, S.R. 8 O. 1943 No. 1437, reg. 1, Schedule, and must be signed by or on 

behalf of the claimant and delivered to the Secretary of State: reg. 2. 

Ancient Monuments Act 1931, Sch. 2, para. 1. No compensation is payable in respect of anything 

done after the publication of the notice of intention to confirm the scheme (see Sch. 2, para. 2), or 

where compensation has been paid or could have been claimed, or was not payable under a 

scheme in force immediately before the scheme in question (see Sch. 2, para. 3). Where any 

provision of the scheme could have been imposed by virtue of any other Act, no greater 

compensation is payable than would have been payable under that other Act: see Sch. 2, para. 4. 

5 Le. arbitration under and in accordance with the Land Compensation Act 1961, namely by the 
Lands Tribunal in accordance with the rules in that Act: see COMPULSORY ACQUISITION, vol. 8, 
paras. 46 et seq., 223 et seq. 

6 Ancient Monuments Act 1931, Sch. 2, para. 5; Land Compensation Act 1961, s. 40 (1). 


N HA 


a 


588. Offences. Any person contravening any provision of a preservation scheme! 
is liable on summary conviction to a fine not exceeding £20 for every day on 
which the contravention occurs or continues?. If, after a person has been convicted 
of a contravention of a scheme by reason that any building, structure or other 
work is not in conformity with the scheme, the contravention continues after the ` 
expiration of such period as the court before which he was convicted may 
determine, the Secretary of State? has power to do all such acts as, in his opinion, 
are necessary for removing so much of the building, structure, or work as is not in 
conformity with the scheme, or for making it conform with the scheme, and any 
expenses incurred by him in so doing are recoverable summarily as a civil debt 
from the person convicted‘. 


1 As to preservation schemes, see para. 586, ante. 

2 Ancient Monuments Act 1931, s. 1 (6). As to prospective repeal, see para. 562, ante. 

3 As to the Secretary of State, see para. 562, note 8, ante. 

4 Ancient Monuments Act 1931, s. 1 (7). As to the recovery of money summarily as a civil debt, see 
the Magistrates’ Courts Act 1952, s. 50, and MAGISTRATES, vol. 29, para. 314. 


589. Registration of preservation instruments. The following instruments 
are local land charges! : (1) any deed or order constituting the Secretary of State? 
or a local authority? guardian of an ancient monument?; (2) any preservation 
scheme or notice of intention to confirm such a scheme; (3) any preservation 
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order® and every interim preservation notice’; and (4) any notice of intention to 
include a monument* in a published list?. They must accordingly be registered by 
the registering authority!" in the appropriate local land charges register!!. 


1 Ancient Monuments Act 1931, s. 11; Local Land Charges Act 1975, s. 17 (2), Sch. 1. As to local 
land charges generally, see LAND CHARGES, vol. 26, paras. 771 et seq. As to prospective repeals, see 
para. 562, ante. 

2 As to the Secretary of State, see para. $62, note 8, ante. 

3 For the meaning of “local authority”, see para. 567, ante. 

4 Ancient Monuments Act 1931, s. 11 (a); Historic Buildings and Ancient Monuments Act 1953, 
s. 19 (2); Local Land Charges Act 1975, s. 19 (1), Sch. 2. As to such deeds and orders, see paras. 
571, 572, ante. For the meaning of “ancient monument”, see para. 566, ante. 

5 Ancient Monuments Act 1931, s. 11 (b). As to such schemes and notices, see para. 586, ante. 

6 As to such orders, see para. 583, ante. 

7 Ancient Monuments Act 1931, s. 11 (c); Historic Buildings and Ancient Monuments Act 1953, 
s. 19 (2); Local Land Charges Act 1975, Sch. 2. As to such notices, see para. $82, ante. 

8 For the meaning of “monument”, see para. 566, ante. 

9 Ancient Monuments Act 1931, s. 11 (d). As to such notices, see para. $77, ante. Every interest in a 
list published before 11th June 1931 recording the inclusion of a monument in that list was also a 
local land charge: s. 11 (d). 

10 The council of any district or London borough and the Common Council of the City of London 
are registering authorities: Local Land Charges Act 1975, s. 3 (1). In relation to any land or to a 
local land charge, “the registering authority” means the registering authority in whose area the 
land or, as the case may be, the land affected by the charge is situated or, if that land is situated in 
the areas of two or more registering authorities, each of those authorities respectively: s. 16 (1). 
See LAND CHARGES, vol. 26, para. 788. 

11 See ibid., s. 5 (1), and LAND CHARGES, vol. 26, paras. 788 et seq. As to the registration of 
acknowledgment payment agreements, see para. 575, ante. 


3) ANCIENT MONUMENTS AND ARCHAEOLOGICAL 
a AREAS UNDER THE 1979 LEGISLATION 


(i) Introduction 


590. Commencement. The Ancient Monuments and Archaeological Areas Act 
1979 consolidates and amends the law relating to ancient monuments! and makes 
provision for the investigation, preservation and recording of matters of 
archaeological or historical interest and for the regulation of operations affecting 
such matters?. The Act is to come into force on days to be appointed by the 
Secretary of State? and applies to England, Wales, Scotland and may be applied by 
order, subject to consultation with the Council of the Isles of Scilly, to those Isles*. 
The provisions are applied to Crown land5, ecclesiastical property? and 
monuments in territorial waters’. 


1 As to the previous legislation, see paras. 562 et seq., ante. As to the new legislation, see paras. 595 
et seq., post. 

2 See paras. 631 et seq., post. 

3 Ancient Monuments and Archaeological Areas Act 1979, s. 65 (2). Section 48, which adds the 
Town and Country Planning (Amendment) Act 1972, s. 10A, and the Historic Buildings and 
Ancient Monuments Act 1953, s. 4A, and the Ancient Monuments and Archaeological Areas Act 
1979, s. 49 (see para. 652, post), were brought into force by the Ancient Monuments and 
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Archaeological Arcas Act 1979 (Commencement No. 1) Order 1979, S.I. 1979 No. 786, on 16th 
July 1979. At the date at which this volume states the law no order had been made bringing any 
other provisions of the Act into force. “Secretary of State” means one of Her Majesty’s Principal 
Secretaries of State: see CONSTITUTIONAL LAW, vob. 8, para. 1193, note 18. The Secretary of State 
here principally concerned is the Secretary of State for the Environment or, as respects Wales, the 
Secretary of State for Wales. 

4 Ancient Monuments and Archaeological Areas Act 1979, s. $2. The Act will apply as if that 

council were a district council (s. 52 (a)), and subject to any modifications specified in the order 

(s. 52 (b)). 

See ibid., s. 50, and paras. 597, 636, post. 

See ibid., s. $1, and paras. 592, 609, 610, post. “Ecclesiastical property” means land belonging to an 

ecclesiastical benefice of the Church of England, or being or forming part of a church subject to 

the jurisdiction of a bishop of any diocese of the Church of England or the site of such a church, 
or being or forming part of a burial ground subject to such jurisdiction: s. $1 (5). Where the fee 
simple of any ecclesiastical property is in abeyance, the fee simple is for the purposes of the 

Act treated as being vested in the Church Commissioners: s. 51 (2). As to the Church 

Commissioners, see ECCLESIASTICAL LAW, vol. 14, paras. 361 et seq. 

7 See ibid., s. $3, and paras. 598, 620, post. Without prejudice to any jurisdiction exercisable apart 
from this provision, proceedings for any offence under the Ancient Monuments and 
Archaeological Areas Act 1979 committed in United Kingdom territorial waters adjacent to the 
coast of Great Britain may be taken, and the offence may for all incidental purposes be treated as 
having been committed, in any place in Great Britain: s. 53 (4). The Act declares that, 
notwithstanding that it may affect individuals or bodies corporate outside the United Kingdom, 
it applies to any individual whether or not he is a British subject, and to any body corporate 
whether or not incorporated under the law of any part of the United Kingdom: s. $4 (5). 
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591. Regulations and orders. Any power of the Secretary of State to make 
regulations under the Ancient Monuments and Archaeological Areas Act 1979! is 
exercisable by statutory instrument, as is his power to make certain orders?. Any 
statutory instrument containing any such regulations or order (other than one? 
containing regulations regulating public access to any monument under public 
control) is subject to annulment in pursuance of a resolution of either House of 
Parliament’. Any regulations or order made under the Act may make different 
provision for different cases to which the regulations or order apply°. 


See the Ancient Monuments and Archaeological Areas Act 1979, s. 19 (3), (4) (access to 
monuments under public control: see para. 625, post), s. 22 (8) (amendment of constitutions of 
Ancient Monuments Boards: see para. 427, ante), s. 35 (6) (procedure on operations notice: see 
para. 636, post), Sch. 1, paras. 1 (1), 2 (2), (3) (applications for scheduled monument consent: see 
para. 602, post), and Sch. 2, paras. 8 (2), 10 (2), 14 (a) (designation orders: see para. 631, post). As to 
the Secretary of State, see para. 590, note 3, ante. 

Ibid., s. 60 (2). As to commencement, see para. 590, ante. The orders referred to are orders under 
s. 3 (1) (scheduled monument consent: see para. 601, post), s. 37 (2) (exemption from restrictions 
as to operations in archaeological areas: see para. 639, post), s. $2 (Isles of Scilly: see para. 590, 
ante), s. 61 (2) (c) (specification of statutory undertakers: see para. 638, note 5, post), and s. 65 (2) 
(commencement: see para. $90, ante). 

ILe. under ibid., s. 19: see note 1, supra. 

Ibid., s. 60 (2). 

Ibid., s. 60 (1). 
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592. Service of documents. Any notice or other document required or 
authorised to be served under the Ancient Monuments and Archaeological Areas 
Act 1979 may be served either 


(1) by delivering it to the person on whom it is to be served! ; or 
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(2) by leaving it at his usual or last known place of abode or, where he has 
given an address for service, at that address?; or 

(3) by sending it in a pre-paid registered letter, or by the recorded delivery 
service, addressed to him at his usual or last known place of abode or, 
where he has given an address for service, at that address? ; or 

(4) in the case of an incorporated company or body, by delivering it to its 
secretary or clerk at its registered or principal office, or sending it in a pre- 
paid registered letter, or by the recorded delivery service, addressed to the 
secretary or clerk at that office‘. 


Where any such notice or document is required or authorised to be served on 
any person as being the owner? or occupier of any monument® or other land”, it 
may be addressed to the “owner” or, as the case may require, to the “occupier” of 
that monument or land (describing it) without further name or description’; and 
if his usual or last known place of abode cannot be found, it may be served by 
being affixed conspicuously to the monument or to some object on the site of the 
monument or, as the case may be, on the land®. Where any such notice is required 
to be served on an owner of land, and the land is ecclesiastical property!®, a like 
notice must be served on the Church Commissioners!'. 


1 Ancient Monuments and Archaeological Areas Act 1979, s. 56 (1) (a). As to commencement, see 
para. $90, ante. 

2 Ibid., s. 56 (1) (b). 

3 Ibid., s. 56 (1) (c). 

4 Ibid., s. 56 (1) (d). 

5 Except in connection with applications for scheduled monument consent under ibid., Sch. 1, 
para. 2, or regulations made for the purpose (see para. 602, post), “owner”, in relation to any land 
in England and Wales, means a person, other than a mortgagee not in possession, who, whether 
in his own right or as trustee for any other person, is entitled to receive the rack rent of the land, 
or, where the land is not let at a rack rent, would be so entitled if it were so let; and ‘‘possession”’ 
includes receipt of rents and profits or the right to receive any rents and profits: s. 61 (1). 

6 For the meaning of “monument”, see para. 595, post. 

“Land” means, in England and Wales, any corporeal hereditament and, in Scotland, any 

heritable property, and includes a building or a monument and, in relation to any acquisition of 

land, includes any interest in or right over land: ibid., s. 61 (1). 

8 Ibid., s. 56 (2) (a). 

9 Ibid., s. 56 (2) (b). 

10 For the meaning of “ecclesiastical property”, see para. 590, note 6, ante. 

11 Ancient Monuments and Archaeological Areas Act 1979, s. 51 (1), which is expressed to be 

without prejudice to the provisions of the Acquisition of Land (Authorisation Procedure) Act 
1946 with respect to notices served under that Act (see COMPULSORY ACQUISITION, vol. 8). 
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593. Information as to interests in land. For the purpose of enabling the 
Secretary of State or a local authority! to exercise any function? under the Ancient 
Monuments and Archaeological Areas Act 1979, the Secretary of State or the local 
authority may require the occupier of any land? and any person who, either 
directly or indirectly, receives rent in respect of any land to state in writing the 
nature of his interest in it, and the name and address of any other person known to 
him as having an interest in it, whether as a freeholder, owner of the dominium 
utile, mortgagee, lessee or otherwise’. 

Any person who, having been required under this provision to give any 
information, fails without reasonable excuse to give it, is guilty of an offence and 
liable, on summary conviction, to a fine not exceeding £200°; and any person 
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who, having been so required to give any information, knowingly makes any 
mis-statement in respect of it, is guilty of an offence and liable, on summary 
conviction, to a fine not exceeding the statutory maximum®, or, on conviction on 
indictment, to a fine’. 

1 As to the Secretary of State, see para. 590, note 3, ante. “Local authority” means, in England and 
Wales, acounty, district or London borough council, the Greater London Counciland the Common 
Council of the City of London, and, in Scotland, the planning authority within the meaning of 
the Local Government (Scotland) Act 1973, s. 172: Ancient Monuments and Archaeological 
Areas Act 1979, s. 61 (1). 

“Functions” includes powers and duties: ibid., s. 61 (1). 

For the meaning of “land”, see para. $92, note 7, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 57 (1). As to commencement, see 
para. $90, ante. 

Ibid., s. $7 (2). 

Ibid., s. 57 (3) (a). “The statutory maximum” means, in England and Wales, the prescribed sum 
within the meaning of the Criminal Law Act 1977, s. 28 (i.e. £1,000 or another sum fixed by 
order under s. 61 to take account of inflation): Ancient Monuments and Archaeological Areas 
Act 1979, s. 61 (1). 

7 Ibid., s. $7 (3) (b). 
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594. Offences by corporations. Where an offence under the Ancient 
Monuments and Archaeological Areas Act 1979! which has been committed by a 
body corporate is proved to have been committed with the consent or connivance 
of, or to be attributable to any neglect on the part of, a director?, manager, 
secretary or other similar officer of the body corporate, or any person who was 
purporting to act in any such capacity, he, as well as the body corporate, is guilty 
of that offence and is liable to be proceeded against accordingly?. 


1 As to commencement, see para. $90, ante. 

2 In relation to any body corporate established by or under an enactment for the purpose of 
carrying on under national ownership an industry or part of an industry or undertaking, being a 
body corporate whose affairs are managed by its members, “director” means a member of that 
body corporate: Ancient Monuments and Archaeological Areas Act 1979, s. 58 (2). “Enactment” 
includes an enactment in any local or private Act, and an order, rule, regulation, byelaw or 


scheme made under an Act: s. 61 (1). 
IIS ss (1). 


(ii) Ancient Monuments 


A. PROTECTION OF ANCIENT MONUMENTS 


595. Meaning of “monument”. In the Ancient Monuments and 
Archaeological Areas Act 1979', “monument” means (1) any building, structure 
or work, whether above or below the surface of the land?, and any cave or 
excavation? ; (2) any site comprising the remains of any such building, structure or 
work or of any cave or excavation‘; and (3) any site comprising, or comprising 
the remains® of, any vehicle, vessel, aircraft or other movable structure or part of 
it which neither constitutes nor forms part of any work which is a monument 
within head (1). Any machinery attached to a monument is regarded as part of 
the monument if it could not be detached without being dismantled’. 
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References in the Act to a monument include references to the site of the 
monument in question’, and to a group of monuments or any part of a 
monument or group of monuments’. The site of a monument includes not only 
the land in or on which it is situated but also any land comprising or adjoining it 
which appears to the Secretary of State or a local authority!°, in the exercise in 
relation to that monument of any of his or its functions!! under the Act, to be 
essential for the monument's support and preservation!?. References in the Act to 
the site of a monument are references to the monument itself where it consists of a 
site!¥, and, in any other case, include references to the monument itself14. 


ke 


As to commencement, see para. $90, ante. 

For the meaning of “land”, see para. 592, note 7, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 61 (1), (7) (a). This head does not 

apply to any ecclesiastical building for the time being used for ecclesiastical purposes: s. 61 (8). 

Ibid., s. 61 (1), (7) (b). 

“Remains” includes any trace or sign of the previous existence of the thing in question: ibid., s. 61 

(13). 

Ibid., s. 61 (7) (c). This head does not apply to a site comprising any object or its remains unless 

the situation of that object or its remains in that particular site is a matter of public interest (s. 61 

(8) (a)), or to a site comprising, or comprising the remains of, any vessel which is protected by an 

order under the Protection of Wrecks Act 1973, s. 1, designating an area round the site as a 

restricted area (Ancient Monuments and Archaeological Areas Act 1979, s. 61 (8) (b)). 

7 Ibid., s. 61 (7). 

8 Ibid., s. 61 (10) (a). 

9 Ibid., s. 61 (10) (b). 

to As to the Secretary of State, see para. 590, note 3, ante. For the meaning of “local authority”, see 
para. $93, note 1, ante. 

11 For the meaning of “functions”, see para. $93, note 2, ante. 

12 Ancient Monuments and Archaeological Areas Act 1979, s. 61 (9). 

13 Ibid., s. 61 (11) (a). 

14 Ibid., s. 61 (11) (b). 
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596. Schedule of monuments. The Secretary of State must compile and 
maintain a schedule of monuments! in such form as he thinks fit?. On first 
compiling the list there must be included any monument included in the list last 
published? before the commencement of the Ancient Monuments and 
Archaeological Areas Act 19794 and any monument in respect of which the 
Secretary of State has served notice® of his intention to include it in such a listé. On 
first compiling the schedule, or at any time thereafter, the Secretary of State may 
also include any monument which appears to him to be of national importance’. 
He may exclude any monument from the schedule? or amend the entry relating 
to any monument’. He must inform the owner of the inclusion of a monument in 
the schedule*%, and must publish a list of monuments included!!. 

An entry in the schedule recording the inclusion of a monument in it is a local 
land charge??. 


1 For the meaning of “monument”, see para. $95, ante. 

2 Ancient Monuments and Archaeological Areas Act 1979, s. 1 (1). This is referred to in the Act as 
“the schedule”: ss. 1 (1), 61 (1). As to commencement, see para. $90, ante. As to the Secretary of 
State, see para. $90, note 3, ante. 

3 Le. published under the Ancient Monuments Consolidation and Amendment Act 1913, s. 12: see 
para. 565, ante. 

4 Ancient Monuments and Archaeological Areas Act 1979, s. 1 (2) (a). 
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Le. in accordance with the Ancient Monuments Act 1931, s. 6 (1): see para. $65, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 1 (2) (b). l 

Ibid., s. 1 (3). This does not apply to any structure which is occupied as a dwelling house by any 
person other than a person employed as its caretaker or his family: s. 1 (4). 

8 Ibid., s. 1 (5) (a). 

a) Ibid., s. i ($) (b). 

10 See ibid., s. 1 (6), and para. $599, post. 

11 See ibid., s. 1 (7), and para. $99, post. 

12 Ibid., s. 1 (9). As to local land charges, see LAND CHARGES, vol. 26, paras. 771 et seq. 
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597. Crown land. Notwithstanding any interest of the Crown in Crown land’, 
but subject to what follows?, (1) a monument? which for the time being is Crown 
land may be included in the schedule‘; and (2) any restrictions or powers imposed 
or conferred by any of the provisions of the Ancient Monuments and 
Archaeological Areas Act 1979 apply and are exercisable in relation to Crown land 
and in relation to anything done on Crown land otherwise than by or on behalf of 
the Crown, but not so as to affect any interest of the Crown in it?. 

Except with the consent of the appropriate authority®, no power under the Act 
to enter, or to do anything, on any land is exercisable in relation to land which for 
the time being is Crown land’; and no interest in land which for the time being is 
Crown land may be acquired compulsorily under the Act®. 


1 “Crown land” means land (defined in para. 592, note 7, ante) in which there is a Crown interest 
or a duchy interest; “Crown interest” means an interest belonging to Her Majesty in right of the 
Crown, or belonging to a government department, or held in trust for Her Majesty for the 
purposes of a government department, and includes any estate or interest held in right of the 
Prince and Steward of Scotland; “duchy interest” means an interest belonging to Her Majesty in 
right of the Duchy of Lancaster, or belonging to the Duchy of Cornwall; and “government 
department” includes any minister of the Crown: Ancient Monuments and Archaeological 
Areas Act 1979, s. 50 (4). 

Le. subject to ibid., s. 50. 

For the meaning of “monument”, see para. 595, ante. 

Ancient Monuments and Archacological Areas Act 1979, s. $0 (1) (a). As to commencement, see 
para. 590, ante. For the meaning of “the schedule”, see para. 596, note 2, ante. 

Ibid., s. so (1) (b). 

In relation to any land, “‘appropriate authority” means: (1) in the case of land belonging to Her 
Majesty in right of the Crown and forming part of the Crown Estate, the Crown Estate 
Commissioners, and, in relation to any other land belonging to Her Majesty in right of the 
Crown, the government department having the management of that land (ibid., s. so (4) (a)); (2) 
in relation to land belonging to Her Majesty in right of the Duchy of Lancaster, the Chancellor 
of the Duchy (s. so (4) (b)); (3) in relation to land belonging to the Duchy of Cornwall, such 
person as the Duke of Cornwall, or the possessor for the time being of the duchy, appoints (s. 50 
(4) (c)); and (4) in the case of land belonging to a government department or held in trust for Her 
Majesty for the purposes of a government department, that department (s. 50 (4) (d)). If any 
question arises as to what authority is the appropriate authority in relation to any land, the 
question must be referred to the Treasury, whose decision is final: s. ṣo (4). 

7 Ibid., s. 50 (2) (a). As to powers of entry, see paras. 646-649, post. 

8 Ibid., s. so (2) (b). As to compulsory acquisition, see para. 614, post. 
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598. Monuments in territorial waters. A monument! situated in, on or under 
the sea bed? within the seaward limits of United Kingdom territorial waters 
adjacent to the coast of Great Britain (referred to as “a monument in territorial 
waters”) may be included’ in the schedule’. 

The entry in the schedule relating to any monument in territorial waters must 
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describe the monument as lying off the coast of England, or of Scotland, or of 
Wales; and any such monument is treated for the purposes of the Ancient 
Monuments and Archaeological Areas Act 1979 as situated in the country specified 
for this purpose in the entry relating to the monument in the schedule’. 


1 For the meaning of ““monument”, see para. 595, ante. 

2 References to the sea bed do not include the seashore or any other land which, although covered 
(intermittently or permanently) by the sea, is within Great Britain: Ancient Monuments and 
Archaeological Areas Act 1979, s. $3 (7). As to commencement, see para. 590, ante. 

Le. under ibid., s. 1 (3): see para. 596, text to note 6, ante. 

Ibid., s. 53 (1). Sections 54—65 extend accordingly to any such monument which is a scheduled 
monument, but not otherwise: s. 53 (1). “Scheduled monument” means any monument for the 
time being included in the schedule (defined in para. 596, note 2, ante): ss. 1 (11), 61 (1). As to 
territorial waters, see FOREIGN RELATIONS, vol. 18, para. 1457. 

Ibid., s. 3 (2). A constable on any monument in territorial waters has all the powers, protection 
and privileges which he has in the area for which he acts as constable: s. 53 (6). 
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599. Notification of entry in the schedule. As soon as may be after (1) 
including any monument! in the schedule?, (2) amending the entry in the schedule 
relating to any monument, or (3) excluding any monument from the schedule, 
the Secretary of State must inform the owner? and, if the owner is not the 
occupier, the occupier of the monument, and any local authority? in whose area 
the monument is situated, of the action taken and, in a case falling within head (1) 
or head (2), must also send to him or it a copy of the entry or, as the case may be, 
of the amended entry in the schedule relating to that monument?. 

The Secretary of State must from time to time publish a list of all the 
monuments which are for the time being included in the schedule, whether as a 
single list or in sections containing the monuments situated in particular areas®, 
and may from time to time publish amendments of the list”. Any such list, as 
amended, is evidence of the inclusion in the schedule for the time being of the 
monuments listed? and of any matters purporting to be produced in the list from 
the entries in the schedule relating to the monuments listed”. 


1 For the meaning of “monument”, see para. $95, ante. 

2 Le. under the Ancient Monuments and Archaeological Areas Act 1979, s. I (3): see para. 596, ante. 
For the meaning of “the schedule”, see para. 596, note 2, ante. 

3 For the meaning of “owner”, see para. 592, note 5, ante. 

4 For the meaning of “local authority”, see para. 593, note I, ante. 

s Ancient Monuments and Archaeological Areas Act 1979, s. 1 (6). As to commencement, see para. 
590, ante. As to the the Secretary of State, see para. 590, note 3, ante. 

6 Ibid., s. 1 (7). In the case of a list published in sections, all sections need not be published 
simultaneously: s. 1 (7). 

7 Ibid., s. 1 (8). 

8 Ibid., s. 1 (8) (a). 

9 Ibid., s. 1 (8) (b). 


600. Control of works. It is an offence! for any person to execute or cause or 
permit to be executed any of the following works? unless the works are authorised 
by the grant of scheduled monument consent? and are executed in accordance 
with the terms and conditions of the consent*: (1) any works resulting in the 
demolition or destruction of or any damage to a scheduled monument?; (2) any 
works for the purpose of removing or repairing a scheduled monument or any 
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part of it or of making any alterations or additions to it®; (3) any flooding or 
tipping operations on land in, on or under which there is a scheduled monument’. 

If a person executing or causing or permitting to be executed any works to 
which a scheduled monument consent relates fails to comply with any condition 
attached to the consent he is guilty of an offence unless he proves that he took all 
reasonable precautions and exercised all due diligence to avoid contravening the 
condition. 


1 A person guilty of an offence under the Ancient Monuments and Archaeological Areas Act 1979, 
s. 2, is liable on summary conviction to a fine not exceeding the statutory maximum, or on 
conviction on indictment to a fine: s. 2 (10). For the meaning of “the statutory maximum”, see 
para. 593, note 6, ante. 

Ibid., s. 2 (1). As to commencement, see para. 590, ante. “Works” includes operations of any 
description and, in particular (but without prejudice to the generality of the following 
definitions), flooding or tipping operations and any operations undertaken for purposes of 
agriculture (within the meaning of the Town and Country Planning Act 1971 (see s. 290 (1), and 
TOWN AND COUNTRY PLANNING)), or forestry (including afforestation): Ancient Monuments and 
Archaeological Areas Act 1979, s. 61 (1). “Flooding operations” means covering land with water 
or any other liquid or partially liquid substance, and “tipping operations” means tipping soil or 
spoil or depositing building or other materials or matter (including waste materials or refuse) on 
any land: s. 61 (1). 

Ibid., s. 2 (3) (a). “Scheduled monument consent” (as to which see paras. 601 et seq., post) means 
such written consent granted by the Secretary of State (ss. 2 (3), 61 (1)), but, unless the contrary 
intention is expressed, does not include, in ss. 4-65, consent granted by an order under s. 3 (for 
which see para. 601, post) (ss. 3 (5), 61 (1)). 

Ibid., s. 2 (3) (b). 

Ibid., s. 2 (2) (a). For the meaning of “scheduled monument”, see para. 598, note 4, ante. In any 
proceedings for an offence under s. 2 in relation to works within s. 2 (2) (a) it is a defence for the 
accused to prove that he took all reasonable precautions and exercised all due diligence to avoid 
or prevent damage to the monument (s. 2 (7)) or that he did not know and had no reason to 
believe that the monument was within the area affected by the works or, as the case may be, that 
it was a scheduled monument (s. 2 (8)). 

In any proceedings for an offence under s. 2 it is a defence to prove that the works were 
urgently necessary in the interests of safety or health and that written notice of the need for the 
works was given to the Secretary of State as soon as reasonably practicable: s. 2 (9). As to the 
Secretary of State, see para. 590, note 3, ante. 

Ibid., s. 2 (2) (b). For a defence, see s. 2 (9), and note 5, supra. 
7 Ibid., s. 2 (2) (c). In any proceedings for an offence under s. 2 in relation to works within s. 2 (2) (c) 
it is a defence for the accused to prove that he did not know and had no reason to believe that the 

monument was within the area affected by the works or, as the case may be, that it was a 


scheduled monument: s. 2 (8). For another defence, see s. 2 (9), and note s, supra. 
Ibid., s. 2 (6). 
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601. Scheduled monument consent. Consent to carry out works! on a 
scheduled monument? may be granted in writing upon application to the 
Secretary of State?. Such consent may be granted either unconditionally or subject 
to conditions, whether with respect to the manner in which or the persons by 
whom the works or any of the works are to be executed or otherwise*. The 
consent may subsequently be modified or revoked5. A condition attached to a 
scheduled monument consent may, in particular, require that the Secretary of 
State or a person authorised by him be afforded the opportunity, before any 
works to which the consent relates are begun, to examine the monument and its 
site and carry out such excavations there as appear to the Secretary of State to be 
desirable for the purposes of archaeological investigation®. 

The Secretary of State may by order grant consent for the execution of works 
of any class or description specified in the order, and any such consent may apply 
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to scheduled monuments of any class or description so specified”. He may direct 
that scheduled monumient consent granted by such an order is not to apply to any 
scheduled monument specified in the direction, and may withdraw any such 
direction’. 

Scheduled monument consent? enures for the benefit of the monument and all 
persons for the time being interested in it!®. 


1 For the meaning of “works”, see para. 600, note 2, ante. 

2 For the meaning of “scheduled monument”, see para. $98, note 4, ante, and for the meaning of 
“scheduled monument consent”, see para. 600, note 3, ante. 

3 See the Ancient Monuments and Archaeological Areas Act 1979, s. 2 (3), and para. 600, ante, and 


s. 2 (11), Sch. 1, paras. 1—5, and paras. 602 et seq., post. As to commencement, see para. 590, ante. 
As to the Secretary of State, see para. 590, note 3, ante. 


4 Ibid., s. 2 (4). 
5 See ibid., s. 4 (3), (5), Sch. 1, paras. 5-9, and paras. 604—606, post. 
6 Ibid., s. 2 (5). “Archaeological investigation”? means any investigation of any land (defined in 


para. $92, note 7, ante), objects or other material for the purpose of obtaining and recording any 
information of archaeological or historical interest: s. 61 (4). Without prejudice to the generality 
of this, it includes in the case of an archaeological investigation of any land (1) any investigation 
for the purpose of discovering and revealing and, where appropriate, recovering and removing 
any objects or other material of archaeological or historical interest situated in, on or under the 
land (s. 61 (4) (a)); and (2) examining, testing, treating, recording and preserving any such objects 
or material discovered during the course of any excavations or inspections carried out for the 
purposes of any such investigation (s. 61 (4) (b)). 
As to powers of entry, see ss. 5, 6, and paras. 611, 612, post, s. 26, and para. 629, post, ss. 43, 44, 
and paras. 646—648, post, and s. ṣo (2), and para. 597, ante. 
7 Ibid., s. 3 (1). Any conditions attached by virtue of s. 2 (see the text to note 4, supra) to a 
scheduled monument consent granted by an order under s. 3 apply in such class or description of 
cases as may be specified in the order: s. 3 (2). 
Ibid., s. 3 (3). The direction does not take effect until notice has been served on the occupier or, if 
there is no occupier, on the owner of the monument in question: s. 3 (4). As to the service of 
notices, see s. 56, and para. 592, ante. For the meaning of “owner”, see para. 592, note 5, ante. 
9 This includes consent granted by order under ibid., s. 3: s. 2 (11), Sch. 1, para. 1 (2). 
10 Ibid., Sch. 1, para. 1 (2). As to the duration of consent, see para. 603, post. 
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602. Applications for scheduled monument consent. Regulations! may be 
made as to the form and manner ın which applications for scheduled monument 
consent? are to be made, the particulars to be included and the information to be 
provided by the applicant or the Secretary of State?. The Secretary of State may 
refuse to entertain an application if it is not accompanied by one or more of the 
following certificates signed by or on behalf of the applicant*: 


(1) a certificate stating that, at the beginning of the period of twenty-one days 
ending with the application, no person other than the applicant was the 
owner of the monument; 

(2) a certificate stating that the applicant has given the requisite notice of the 
application to all the persons other than the applicant who, at the beginning 
of that period, were owners of the monument®; 

(3) a certificate stating that the applicant is unable to issue a certificate in 
accordance with either of heads (1) and (2), that he has given the requisite 
notice of the application to such one or more of the persons mentioned in 
head (2) as are specified in the certificate, that he has taken such steps as are 
reasonably open to him to ascertain the names and addresses of the 
remainder of those persons and that he has been unable to do so’; 


Para. 602 Vol. 34: Open Spaces and Historic Buildings 306 


ce 5 5 5 5  ————— 


(4) a certificate stating that the applicant is unable to issue a certificate in 
accordance with head (1), that he has taken such steps as are reasonably 
open to him to ascertain the names and addresses of the persons mentioned 
in head (2) and that he has been unable to do so®. 


The Secretary of State may grant scheduled monument consent in respect of all 
or any part of the works? to which an application for such consent relates!°, but 
before determining whether or not to grant it on any application, he must either 
cause a public local inquiry to be held", or afford to the applicant, and to any 
other person to whom it appears to the Secretary of State expedient to afford it, an 
opportunity of appearing before and being heard by a person appointed by the 
Secretary of State for the purpose!?. The Secretary of State must in every case 
consider any representations made by any person with respect to the application 
before the time when he considers his decision on it, whether in consequence of 
any notice given to that person in accordance with any requirements of 
regulations!? or of any publicity given to the application by the Secretary of State, 
or otherwise’. 

The Secretary of State must serve notice of his decision with respect to the 
application on the applicant and on every person who has made representations to 
him with respect to it!. 
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As to regulations, see para. s91, ante. At the date at which this volume states the law no 
regulations had been made under this power. 

2 For the meaning of “scheduled monument consent”, see para. 600, note 3, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 2 (11), Sch. 1, para. 1 (1). As to 
commencement, see para. 590, ante. As to the Secretary of State, see para. 590, note 3, ante. 

4 Ibid., Sch. 1, para. 2 (1). Any certificate issued for this purpose must contain such further 
particulars of the matters to which the: certificate relates as may be prescribed by regulations and 
be in the form prescribed by regulations: Sch. 1, para. 2 (2). 

If any person issues a certificate which purports to comply with the requirements of Sch. 1, 
para. 2, and which contains a statement which he knows to be false or misleading in a material 
particular, or recklessly issues a certificate which purports to comply with those requirements and 
which contains a statement which is false or misleading in a material particular, he is guilty of an 
offence and liable on summary conviction to a fine not exceeding £200: Sch. 1, para. 2 (4). 
Ibid., Sch. 1, para. 2 (1) (a). For the meaning of “monument”, see para. 595, ante. Regulations may 
make provision as to who, in the case of any monument, is to be treated as the owner for this 
purpose: Sch. 1, para. 2 (3). For the meaning of “owner”, see para. 592, note 5, ante. 

6 Ibid., Sch. 1, para. 2 (1) (b). “Requisite notice” means notice in the form prescribed by regulations 
made for this purpose: Sch. 1, para. 2 (2). 

Ibid., Sch. 1, para. 2 (1) (c). 

Ibid., Sch. 1, para. 2 (1) (d). 

For the meaning of “works”, see para. 600, note 2, ante. 

Ancient Monuments and Archaeological Areas Act 1979, Sch. 1, para. 3 (1). 

Ibid., Sch. 1, para. 3 (2) (a). Before determining whether to grant consent he must consider the 
report of the person holding the inquiry: Sch. 1, para. 3 (3) (b). The Local Government Act 1972, 
s. 250 (2)-(5) (see LOCAL GOVERNMENT, vol. 28, para. 1385), applies to a public local inquiry held in 
relation to a monument situated in England or Wales as it applies where a Minister or Secretary 
of State causes an inquiry to be held under s. 250 (1): Ancient Monuments and Archaeological 
Areas Act 1979, Sch. 1, para. 4 (1). 

12 Ibid., Sch. 1, para. 3 (2) (b). Before determining whether to grant consent the Secretary of State 

must consider the report of the person so appointed: Sch. 1, para. 3 (3) (b). 

13 Le. regulations made by virtue of ibid., Sch. 1, para. 2: see supra. 

14 Ibid., Sch. 1, para. 3 (3) (a). 

15 Ibid., Sch. 1, para. 3 (4). As to the service of notices, see s. 56, and para. $92, ante. A person 
aggrieved by the decision may apply to the High Court: see s. 55, and para. 607, post. 
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603. Duration of scheduled monument consent. If no works! to which a 
scheduled monument consent? relates are executed or started within the five-year 
period beginning with the date on which the consent was granted, or such longer 
or shorter period as may be specified for the purposes of this provision in the 
consent, the consent ceases to have effect at the end of that period unless 
previously revoked?. 


1 For the meaning of “works”, see para. 600, note 2, ante. 

2 For the meaning of “scheduled monument consent”, see para. 600, note 3, ante. As to such 
consent, see para 601, ante. 

3 Ancient Monuments and Archaeological Areas Act 1979, s. 4 (1). This provision does not apply to 
a scheduled monument consent which provides that it will cease to have effect at the end of a 
specified period: s. 4 (2). As to commencement, see para. 590. ante. 


604. Modification or revocation of scheduled monument consent. If it 
appears to the Secretary of State expedient to do so, he may by a direction modify 
or revoke a scheduled monument consent! to any extent he considers expedient?. 
Before giving such a direction he must serve a notice? of proposed modification or 
revocation on the owner‘ of the monument and, if the owner is not the occupier, 
the occupier of the monument®, and on any other person who in the opinion of 
the Secretary of State would be affected by the proposal’. A person served with 
such a notice may object to the proposal’. If no objection is made, or if all 
objections are withdrawn, the Secretary of State may give a direction modifying 
or revoking the scheduled monument consent in accordance with the notice’. 


1 For the meaning of “scheduled monument consent”, see para. 600, note 3, ante. As to such 
consent, see para. 601, ante. 

2 Ancient Monuments and Archaeological Areas Act 1979, s. 4 (3). This provision extends without 
prejudice to its generality, to specifying a period for the duration of a scheduled monument 
consent, or altering any period specified, for the purposes of s. 4 (1) (see para. 603, ante), and to 
including or altering a provision that a consent will cease to have effect at the end of a specified 
period: s. 4 (4). As to commencement, see para. 590, ante. As to the Secretary of State, see para. 
$90, note 3, ante. 

3 Such notice must (1) contain a draft of the proposed modification or revocation and a brief 
statement of the reasons for it (ibid., s. 4 ($), Sch. 1, para. 5 (2) (a)), and (2) specify the time 
allowed by Sch. 1, para. 5 (5), for making objections to the proposed modification or revocation 
and the manner in which any such objections can be made (Sch. 1, para. 5 (2) (b)). As to making 
objections, see para. 605, post. 

Where the effect of a proposed modification or any part of it would be to exclude any works 
from the scope of the consent in question or in any manner to affect the execution of any of the 
works to which it relates, the notice must indicate that the works affected must not be executed 
after the receipt of the notice or, as the case may require, must not be so executed in a manner 
specified in the notice: Sch. 1, para. 5 (3). A notice of proposed revocation must indicate that the 
works to which the consent relates must not be executed after receipt of the notice: Sch. 1, para. 5 
(4). As to the service of notices, see s. $6, and para. 592, ante. 

4 For the meaning of “owner”, see para. 592, note $, ante. 

5 For the meaning of “monument”, see para. 595, ante. 

6 Ancient Monuments and Archaeological Areas Act 1979, Sch. 1, para. § (1) (a). 

7 Ibid., Sch. 1, para. s (1) (b). 

8 See ibid., Sch. 1, para. 5 (5), and para. 605, post. 

9 Ibid., Sch. 1, para. 6 (1). 


605. Objection to modification or revocation. A person who has been served 
with a notice! that the Secretary of State proposes to give a direction modifying 
or revoking a scheduled monument consent? may make an objection to the 
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proposed modification or revocation at any time before the period of twenty- 
eight days beginning with the date on which the notice was served’. If any such 
objection is not withdrawn, then, before giving a direction, the Secretary of State 
must either cause a public local inquiry to be held*, or afford to the objector an 
opportunity of appearing before and being heard by a person appointed by the 
Secretary of State for the purpose5. The Secretary of State must consider any 
objections made and not withdrawn, and consider the report of the person who 
held any inquiry or hearing?. After such consideration he may give the direction 
either in accordance with the notice or with any variation appearing to him to be 
appropriate’. : 


1 Le. a notice served under the Ancient Monuments and Archaeological Areas Act 1979, s. 4 (5), 
Sch. 1, para. § (1): see para. 604, ante. As to commencement, see para. §90, ante. 

2 Le. a direction under ibid., s. 4 (3): see para. 603, ante. For the meaning of “scheduled monument 

consent”, see para. 600, note 3, ante. As to such consent, see para. 601, ante. 

Ibid., Sch. 1, para. 5 (5). As to the Secretary of State, see para. $90, note 3, ante. 

4 Ibid., Sch. 1, para. 6 (2) (a). The Local Government Act 1972, s. 250 (2)-(5) (see LOCAL 
GOVERNMENT, vol. 28, para. 1385), applies to a public local inquiry held under the Ancient 
Monuments and Archaeological Areas Act 1979, Sch. 1, para. 6 (2) (a), as it applies where a 
minister or Secretary of State causes an inquiry to be held under the Local Government Act 1972, 
s. 250 (1): Ancient Monuments and Archaeological Areas Act 1979, Sch. 1, para. 9 (1). The Local 
Government Act 1972, s. 250 (4) (see LOCAL GOVERNMENT, vol. 28, para. 1385, text to notes 8, 9), 
does not apply except insofar as the Secretary of State is of the opinion, having regard to the 
object and result of the inquiry, that his costs should be defrayed by any party to it: Ancient 
Monuments and Archaeological Areas Act 1979, Sch. 1, para. 9 (2). 

s Ibid., Sch. 1, para. 6 (2) (b). Ifany person by whom an objection has been made avails himself of 
the opportunity of being heard, the Secretary of State must afford to each other person served 
with notice of the proposed modification or revocation, and to any other person to whom it 
appears to the Secretary of State expedient to afford it, an opportunity of being heard on the 
same occasion: Sch. 1, para. 6 (3). 

6 Ibid., Sch. 1, para. 6 (4). 

7 Ibid., Sch. 1, para. 6 (5). 
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606. Effect of notice of modification or revocation. As soon as may be after 
giving a direction modifying or revoking a scheduled monument consent! the 
Secretary of State must send a copy of the direction to each person served? with 
notice of its proposed effect and to any other person afforded? an opportunity of 
being heard in respect of the proposal4. 

Where a notice indicates? that the works to which the consent relates®, or any 
specified works’, must not be executed or must not be executed in the manner 
specified®, after receipt of the notice, those works are not regarded as authorised? 
at any time after the relevant service date!°. These provisions cease to apply (1) if 
within the period of twenty-one months beginning with the relevant service date 
the Secretary of State gives a direction’! with respect to the modification or 
revocation proposed by that notice, on the date when he gives that direction? ; (2) 
if within that period the Secretary of State serves notice on the occupier or, if 
there is no occupier, on the owner of the monument that he has determined not to 
give such a direction, on the date when he serves that notice!3 ; and (3) in any other 
case, at the end of that period’4. 


1 Le. a direction under the Ancient Monuments and Archaeological Areas Act 1979, s. 4: see para. 
604, ante. For the meaning of “scheduled monument consent”, see para. 600, note 3, ante. As to 
such consent, see para. 601, ante. 
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2 le. in accordance with ibid., s. 4 (5), Sch. 1, para. 5: see para. 604, ante. As to the service of 
notices, see para. §92, ante. 

Le. in accordance with ibid., Sch. 1, para. 6 (3): see para. 605, note s, ante. 

Ibid., Sch. 1, para. 7. As to commencement, see para. $90, ante. As to the Secretary of State, see 
para. $90, note 3, ante. 

$ Le. in accordance with ibid., Sch. 1, para. 5 (3), (4): see para. 604, note 3, ante. 

6 Ibid., Sch. 1, para. 8 (3). For the meaning of “works”, see para. 600, note 2, ante. 

7 Ibid., Sch. 1, para. 8 (1). 
8 
9 
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Ibid., Sch. 1, para. 8 (2). 

Le. authorised under ibid., Part 1 (ss. 1—32): see para. 600, ante. 

Ibid., Sch. 1, para. 8 (1), (2).“‘Relevant service date” means in relation to a notice under Sch. 1, 
para. 5, with respect to works affecting any monument, the date on which that notice was served 
on the occupier or, if there is no occupier, on the owner of the monument: Sch. 1, para. 8 (5). 
11 Le. in accordance with ibid., Sch. 1, para. 6: see para. 605, ante. 

12 Ibid., Sch. 1, para. 8 (4) (a). 

13 Ibid., Sch. 1, para. 8 (4) (b). 

14 Ibid., Sch. 1, para. 8 (4) (c). 


607. Questioning the validity of action by the Secretary of State. If any 
person is aggrieved! by any decision of the Secretary of State on an application for 
scheduled monument consent? or the giving by him of any direction? modifying 
or revoking such consent‘, and desires to question the validity of that action on 
specified grounds then, within six weeks from the relevant date5, he may apply to 
the High Courtf. The grounds are that the action is not within the powers of the 
Ancient Monuments and Archaeological Areas Act 1979 or that any of the 
relevant requirements” have not been complied with in relation to the action. 

On the application the court may by interim order suspend the operation of the 
action until the final determination of the proceedings’, and, if satisfied that the 
action is not within the powers of the Act or that the applicant's interests have been 
substantially prejudiced by a failure to comply with any of the relevant 
requirements in relation to it, may quash the action in whole or in part!®. The 
validity of any such action may not otherwise be questioned in any legal 
proceedings whatsoever, although this does not affect the exercise of any 
jurisdiction of any court in respect of any refusal or failure on the part of the 
Secretary of State to take a decision on an application for scheduled monument 
consent!!. 


For the meaning of ““aggrieved”, see ADMINISTRATIVE LAW, vol. I. para. 49. 

Ancient Monuments and Archaeological Areas Act 1970, s. $5 (3) (a). As to commencement, see 
para. 590, ante. For the meaning of “scheduled monument consent”, see para. 600, note 3, ante. As 
to applications for such consent, see para. 602, ante. 

Le. under ibid., s. 4: see para. 604, ante. 

Ibid., s. 55 (3) (b). 

“The relevant date” means the date on which the action was taken: ibid., s. 55 (4) (b). 

Ibid., s. 55 (1) (b). In Scotland the application is made to the Court of Session: s. 55 (1). As to the 
Secretary of State, see para. 590, note 3, ante. 

7 “The relevant requirements’ means any requirements of the Ancient Monuments and 
Archaeological Areas Act 1979, of the Tribunals and Inquiries Act 1971, or of any regulations or 
rules made under the Act of 1979 or under the Act of 1971 which are applicable to the action: 
Ancient Monuments and Archaeological Areas Act 1979, s. 55 (6) (b). 

8 Ibid., s. 55 (1) (b). 

9 Ibid., s. 55 (5) (a). 

10 Ibid., s. $5 (5) (b). 
11 Ibid., s. 55 (7). 
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608. Compensation for refusal of scheduled monument consent. The 
Secretary of State must pay compensation! to any person who has an interest in 
the whole or any part of a monument? and who incurs expenditure or otherwise 
sustains any loss or damage in consequence of the refusal, or the granting subject 
to conditions, of a scheduled monument consent? in relation to any of the 
following? : 


(1) works which are reasonably necessary for carrying out any development 
for which planning permission had been granted (otherwise than by a 
general development order®) before the time when the monument in 
question became a scheduled monument’ and was still effective at the date 
of the application for scheduled monument consent®; 

(2) works which do not constitute development, or constitute development 
such that planning permission is granted for it by a general development 
order? ; and 

(3) works which are reasonably necessary for the continuation of any use of the 
monument for any purpose for which it was in use immediately before the 
date of the application for scheduled monument consent!0, 


In calculating, for the purposes of these provisions the amount of any loss or 
damage consisting of depreciation of the value of an interest in land, it must be 
assumed that any subsequent application for scheduled monument consent in 
relation to works of a like description would be determined in'the same way?!, 
but if, in the case of a refusal of scheduled monument consent, the Secretary of 
State, on refusing that consent, undertook to grant such consent for some other 
works affecting the monument in the event of an application being made in that 
behalf, regard must be had to that undertaking??. 


1 References in the Ancient Monuments and Archaeological Areas Act 1979, ss. 7, 8, to 
compensation being paid in respect of any works are references to compenation being paid in 
respect of any expenditure incurred or other loss or damage sustained in consequence of the 
refusal, or the granting subject to conditions, of a scheduled monument consent in relation to 
those works: s. 7 (1). As to commencement, see para. 590, ante. Any claim for compensation 
under the Act must be made within the time and in the manner prescribed: s. 47 (1). “Prescribed” 
means prescribed by regulations made under the Act: s. 61 (1). Any question of disputed 
compensation under the Act must be referred to and determined by the Lands Tribunal: s. 47 (2). 
The Land Compensation Act 1961, ss. 2, 4, apply in relation to the determination of any such 
question, but the references in s. 4 to the acquiring authority are to be construed as references to 
the authority by which the compensation claimed is payable under the Ancient Monuments and 
Archaeological Areas Act 1979: s. 47 (3). See COMPULSORY ACQUISITION, vol. 8, paras. 218 et seq. 
For the purpose of assessing any compensation under s. 7 (see infra) or s. 9 (see para. 610, post) in 
respect of loss or damage consisting of depreciation of the value of an interest in land (s. 27 (2)), 
the rules set out in the Land Compensation Act 1961, s. $ (see COMPULSORY ACQUISITION, vol. 8, 
para. 388), have effect, so far as applicable and subject to any necessary modifications, as they have 
effect for the purpose of assessing compensation for the compulsory acquisition of an interest in 
land: Ancient Monuments and Archaeological Areas Act 1979, s. 27 (1). Where an interest in land 
is subject to a mortgage (1) any compensation to which s. 27 applies, which is payable in respect 
of depreciation of the value of that interest, is assessed as if the interest were not subject to the 
mortgage (s. 27 (3) (a)); (2) a claim for any such compensation may be made by any mortgagee of 
the interest, but without prejudice to the making of a claim by the person entitled to the interest 
(s. 27 (3) (b)); (3) no compensation to which s. 27 applies is payable in respect of the interest of the 
mortgagee (as distinct from the interest which is subject to the mortgage (s. 27 (3) (c)); and (4) 
any compensation to which s. 27 applies which is payable in respect of the interest which is 
subject to the mortgage must be paid to the mortgagee, or, if there is more than one mortgagee, 
to the first mortgagee, and must in either case be applied by him as if it were proceeds of sale 
(s. 27 (3) (d)). Any sum which under s. 7, s. 9 or s. 46 (see para. 651, post) is payable in relation to 
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land which is ecclesiastical property (defined in para. 590, note 6, ante), and apart from s. 51 (3) 
would be payable to an incumbent, must be paid to the Church Commissioners, to be applied for 
the purposes for which the proceeds of a sale by agreement of the land would be applicable under 
any enactment or Measure authorising or disposing of the proceeds of such a sale: s. $1 (3). As to 
the Secretary of State, see para. $90, note 3, ante. 

2 For the meaning of “monument”, see para. 595, ante. 

3 For the meaning of “scheduled monument consent”, see para. 600, note 3, ante. As to such 

consent, see para. 601, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 7 (1). 

For the meaning of “works”, see para. 600, note 2, ante. 

References in the Ancient Monuments and Archaeological Areas Act 1979, s. 7, to a general 

development order are references to a development order made as a general order applicable 

(subject to such exceptions as may be specified in it) to all land: s. 7 (7). For the meaning of 

“land”, see para. $92, note 7, ante. 

For the meaning of “scheduled monument”, see para. 598, note 4, ante. 

Ancient Monuments and Archacological Areas Act 1979, s. 7 (2) (a). Compensation payable in 

respect of any works within s. 7 (2) (a) is limited to compensation in respect of any expenditure 

incurred or other loss or damage sustained by virtue of the fact that, in consequence of the 

decision of the Secretary of State any development for which the planning permission in question 

was granted could not be carried out without contravening s. 2 (1) (see para. 600, ante): s. 7 (3). 

9 Ibid., s.7 (2) (b). A person is not entitled to compensation by virtue of s. 7 (2) (b) if the works in 
question or any of them would or might result in the total or partial demolition or destruction of 
the monument, unless those works consist solely of operations involved in or incidental to the use 
of the site of the monument for the purposes of agriculture or forestry (including afforestation): 
s. 7 (4). 

to Ibid., s. 7 (2) (c). For this purpose any use in contravention of any legal restrictions for the time 
being applying to the use of the monument must be disregarded: s. 7 (2). Where scheduled 
monument consent is granted subject to conditions, a person is not entitled to compensation 
under s. 7 (2) (c) unless compliance with those conditions would in effect make it impossible to 
use the monument for the purpose mentioned: s. 7 (5). 

11 Ibid., s. 7 (6) (a). 

12 Ibid., s. 7 (6) (b). 


Din 


coon] 


609. Recovery of compensation on subsequent grant of consent. In 
granting or modifying a scheduled monument consent! in cases to which this 
provision applies, the Secretary of State may do so on terms that no works? in 
respect of which the compensation was paid? are to be executed in pursuance of 
the consent until the recoverable amount? has been repaid to him or secured to his 
satisfaction?. 

This provision applies: 


(1) in a case where compensation® was paid in consequence of the refusal of a 
scheduled monument consent, if the Secretary of State subsequently grants 
scheduled monument consent for the execution of all or any of the works 
in respect of which the compensation was paid”; and 

(2) in a case where compensation was paid in consequence of the granting of a 
scheduled monument consent subject to conditions, if the Secretary of State 
subsequently so modifies that consent that those conditions, or any of 
them, cease to apply to the execution of all or any of the works in respect of 
which the compensation was paid or grants a new consent in respect of all 
or any of those works free from conditions, or any of them®. 


However, this provision does not apply unless the compensation paid exceeded 
£20? and the Secretary of State has caused notice of the payment of 
compensation to be deposited’? with the council of each district or London 
borough in which the monument in question is situated or (where it is situated in 


Paras. 609, 610 Vol. 34: Open Spaces and Historic Buildings 312 


the City of London, the Inner Temple or the Middle Temple) with the Common 
Council of the City of London!!. 


1 For the meaning of “scheduled monument consent”, see para. 600, note 3, ante. As to such 
consent, see para. 601, post. 

For the meaning of “works”, see para. 600, note 2, ante. 

As to compensation, see para. 608, ante. 

“The recoverable amount” means such amount (being an amount representing the whole of the 
compensation previously paid or such part of it as the Secretary of State thinks fit) as the 
Secretary of State may specify in giving notice of his decision on the application for scheduled 
monument consent or, as the case may be, in the direction modifying the consent: Ancient 
Monuments and Archaeological Areas Act 1979, s. 8 (3). As to commencement, see para. $90, 
ante. Where a person who has an interest in the whole or any part of a monument is aggrieved by 
the amount specified by the Secretary of State as the recoverable amount, that person may require 
the determination of that amount to be referred to the Lands Tribunal, in which case the 
recoverable amount is such amount (being an amount representing the whole or any part of the 
compensation previously paid) as that tribunal may determine to be just in the circumstances of 
the case: s. 8 (4). For the meaning of “monument”, see para. 595, ante. As to the Secretary of 
State, see para. 590, note 3, ante. 

5 Ibid., s. 8 (3). Where any sum is recoverable under s. 8 in respect of land which is ecclesiastical 

property the Church Commissioners may apply any money or securities held by them in the 

payment of that sum: s. 51 (4). For the meaning of “ecclesiastical property ”, see para. $90, note 6, 

ante. 

Le. compensation under ibid., s. 7: see para. 608, ante. 

Ibid., s. 8 (1) (a). 

Ibid., s. 8 (1) (b). 

Ibid., s. 8 (2) (a). 

A notice deposited under ibid., s. 8 (2) (b), must specify the decision which gave rise to the right 

to compensation, the monument affected by the decision, and the amount of the compensation : 

s. 8 (5). A notice so deposited in the case of a monument situated in England and Wales is a local 

land charge; and for the purposes of the Local Land Charges Act 1975 the council with which any 

such notice is deposited is treated as the originating authority as respects the charge thereby 

constituted: Ancient Monuments and Archaeological Areas Act 1979, s. 8 (6). As to local land 

charges, see LAND CHARGES, vol. 26, paras. 771 et seq. 

11 Ibid., s. 8 (2) (b). 
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610. Compensation where works cease to be authorised. Where any works! 
affecting a scheduled monument? which were previously authorised? cease to be 
so, then, if any person who has an interest in the whole or any part of the 
monument has incurred expenditure in carrying out works* which are rendered 
abortive by the fact that any further works have ceased to be so authorised, or has 
otherwise sustained loss or damage which is directly attributable to that fact®, the 
Secretary of State must pay to him compensation’ in respect of that expenditure, 
loss or damage®. However, this provision? only applies where the works cease to 
be authorised (1) by virtue of the fact that a scheduled monument consent granted 
by order'® ceases to apply to any scheduled monument!!; or (2) by virtue of the 
modification or revocation of a scheduled monument consent by a direction!2; or 
(3) by virtue of the service of a notice of proposed modification or revocation!3. 


1 For the meaning of “works”, see para. 600, note 2, ante. 

2 For the meaning of “scheduled monument”, see para. $98, note 4, ante. 

3 Le. authorised under the Ancient Monuments and Archaeological Areas Act 1979, Part I (ss. 
1-32): see paras. 601 et seq., ante. 

4 For this purpose any expenditure incurred in the preparation of plans for the purposes of any 
works, or upon other similar matters preparatory thereto, are taken to be included in the 
expenditure incurred in carrying out those works: ibid., s. 9 (4). Subject to this provision, no 
compensation may be paid in respect of any works carried out before the grant of the scheduled 
monument consent in question, or in respect of any other loss or damage (not being loss or 
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damage consisting of depreciation of the value of an interest in land) arising out of anything done 
or omitted to be done before the grant of that consent: s. 9 (5). For the meaning of “scheduled 
monument consent”, see para. 600, note 3, ante. As to such consent, see para. 601, ante. 

5 Ibid., s. 9 (1) (a). As to commencement, see para. 590, ante. 

6 Ibid., s. 9 (1) (b). 

7 As to compensation, see para. 608, note 1, ante. 

8 Ancient Monuments and Archaeological Areas Act 1979, s. 9 (1). As to the Secretary of State, see 
para. $90, note 3, ante. 
9 l.e. ibid., s. ọ (1). 

10 l.e. by order under ibid., s. 3: see para. 601, ante. 

11 Ibid., s. 9 (2) (a). This applies whether the consent ceases to apply by virtue of the revocation of 
the order or by virtue of a direction under s. 3 (3): s. 9 (2) (a). A person is not entitled to 
compensation under s. 9 in a case falling within s. 9 (2) (a) unless, on an application for scheduled 
monument consent for the works in question, consent is refused, or is granted subject to 
conditions other than those which previously applied under the order: s. 9 (3). 

12 Ibid., s. 9 (2) (b). The direction referred to is one under s. 4: see para. 604, ante. 

13 Ibid., s. 9 (2) (c). The notice referred to is one under Sch. 1, para. $: see Sch. 1, para. 8, and para. 
606, ante. 


611. Execution of works by the Secretary of State. If it appears to the 
Secretary of State that any works! are urgently necessary for the preservation of a 
scheduled monument? he may enter? the site of the monument? and execute those 
works, after giving the owner? and, if the owner is not the occupier, the occupier 
of the monument not less than seven days’ written notice of his intention to do 
so. Where the Secretary of State executes works under this provision for 
repairing any damage to a scheduled monument, any compensation order 
previously made against a convicted person’ in respect of that damage in favour of 
any other person is enforceable, so far as not already complied with, as if it had 
been made in favour of the Secretary of State®, and any subsequent such order 
must be made in his favour’. 


For the meaning of “works”, see para. 600, note 2, ante. 

For the meaning of “scheduled monument”, see para. $98, note 4, ante. 

As to powers of entry generally, see paras. 612, 647, post. 

As to references to the site of a monument, see para. $95, ante. 

For the meaning of “owner”, see para. 592, note $, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 5 (1). As to commencement, see para. 
§90, ante. As to the Secretary of State, see para. 590, note 3, ante. 

7 Le. any order made under the Powers of Criminal Courts Act 1973, $. 35: see CRIMINAL LAW, vol. 
11, para. 804. 

Ancient Monuments and Archaeological Areas Act 1979, s. $ (2) (a). 

9 Ibid., s. 5 (2) (b). 
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612. Entry for inspection etc. of scheduled monuments. Any person duly 
authorised in writing by the Secretary of State may at any reasonable time enter 
any land? for any of the following purposes: 


(1) inspecting any scheduled monument? in, on or under the land with a view 
to ascertaining its condition and (a) whether any works‘ affecting the 
monument are being carried out in contravention of the legislation®, or (b) 
whether it has been or is likely to be damaged by any such works or 
otherwise? ; 

(2) inspecting any scheduled monument in, on or under the land in connection 
with—(a) any application for scheduled monument consent” for works 
affecting that monument®, or (b) any proposal by the Secretary of State to 
modify or revoke a scheduled monument consent for any such works’. 
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(3) (a) observing the execution on the land of any works to which a scheduled 
monument consent relates!, and (b) inspecting the condition of the land 
and the scheduled monument in question after the completion of any such 
works!!, so as to ensure that the works in question are or have been 
executed in accordance with the terms of the consent and of any conditions 
attached to the consent!?; 

(4) in the case of land on which any works to which a scheduled monument 
consent relates are being carried out, (a) inspecting the land, including any 
buildings or other structures on it, with a view to recording any matters of 
archaeological or historical interest!3, and (b) observing the execution of 
those works with a view to examining and recording any objects or other 
material of such interest, and recording any matters of such interest, 
discovered during the course of those works’4; l 

(5) in the case of any land in, on or under which a scheduled monument is 
situated, erecting and maintaining on or near the site of the monument 
such notice boards and marker posts as appear to the Secretary of State to 
be desirable with a view to preserving the monument from accidental or 
deliberate damage!”. 


As to powers of entry generally, see para. 647, post. 

For the meaning of “land”, see para. 592, note 7, ante. 

For the meaning of “scheduled monument”, see para. 598, note 4, ante. 

For the meaning of “‘works’’, see para. 600, note 2, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 6 (1) (a). As to commencement, see 
para. 590, ante. The contravention referred to is contravention of s. 2 (1): see para. 600, ante. 
Ibid., s. 6 (1) (b). 

For the meaning of “scheduled monument consent” (which in ibid., s. 6, includes consent granted 
by order under s. 3 (see para. 601, ante): s. 6 (6)), see para. 600, note 3, ante. 

Ibid., s. 6 (2) (a). 


Ibid., s. 6 (2) (b). As to modification or revocation, see paras. 604 et seq., ante. 

Ibid., s. 6 (3) (a). 

Ibid., s. 6 (3) (b). 

Ibid., s. 6 (3). 

Ibid., s. 6 (4) (a). As to the treatment and preservation of finds, see s. $4, and para. 648, post. 
Ibid., s. 6 (4) (b). 


Ibid., s. 6 (5). In this case consent to the entry must be obtained from the owner (defined in para. 
$92, note $, ante) and, if the owner is not the occupier, from the occupier of the land: s. 6 (5). As 
to the Secretary of State, see para. $90, note 3, ante. 


B. ACQUISITION AND GUARDIANSHIP OF ANCIENT MONUMENTS 


613. Meaning of “‘ancient monument”. “Ancient monument” means any 
scheduled monument! and any other monument? which in the opinion of the 
Secretary of State is of public interest by reason of the historic, architectural, 
traditional, artistic or archaeological interest attaching to it?. 


In addition, references in the provisions relating to the acquisition’ and 


guardianship® of ancient monuments to an ancient monument include references 
to any land® adjoining or in the vicinity of an ancient monument which appears to 


the Secretary of State or a local authority” to be reasonably required for any of the 
following purposes? : 


(1) the maintenance of the monument or its amenities?; 
(2) providing or facilitating access to it10; 
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(3) the exercise of proper control or management with respect to it!!; 

(4) the storage of equipment or materials for the purpose mentioned in head 
(12; 

(s) the provision of facilities and services for the public for or in connection 
with affording public access to the monument!3. 


= 


Ancient Monuments and Archaeological Areas Act 1979, s. 61 (1), (12) (a). For the meaning of 

“scheduled monument”, see para. $98, note 4, ante. As to commencement, see para. $90, ante. 

2 For the meaning of “monument”, see para. $95, ante. 

3 Ancient Monuments and Archaeological Areas Act 1979, s. 61 (1), (12) (b). As to the Secretary of 
State, see para. 590, note 3, ante. 

4 Le. references in ibid., ss. 10, 11: see paras. 614, 615, post. 

5 Le. references in ibid., s. 12: see para. 616, post. 

6 For the meaning of “land”, see para. 592, note 7, ante. 

7 For the meaning of “local authority”, see para. $93, note 1, ante. 

8 Ancient Monuments and Archaeological Areas Act 1979, s. 15 (1). 

9 Ibid., s. 15 (1) (a). 

10 Ibid., s. 15 (1) (b). 

Me o (O 

12 Ibid., s. 15 (1) (d). 

13 Ibid., s. 15 (1) (e). 


614. Compulsory acquisition of ancient monuments. The Secretary of State 
may acquire compulsorily any ancient monument! for the purpose of securing its 
preservation?. For the purpose of assessing compensation in respect of any 
compulsory acquisition under this provision of a monument which, immediately 
before the date of the compulsory purchase order, was scheduled?, it must be 
assumed that scheduled monument consent* would not be granted for any works5 
which would or might result in the demolition, destruction or removal of the 
monument or any part of it®. 


1 For the meaning of “ancient monument”, see para. 613, ante. The Acquisition of Land 
(Authorisation Procedure) Act 1946 applies to any compulsory acquisition by the Secretary of 
State under this provision of an ancient monument in England and Wales as it applies to a 
compulsory acquisition by another minister in a case falling within s. 1 (1) (see COMPULSORY 
ACQUISITION, vol. 8, para. 10): Ancient Monuments and Archaeological Areas Act 1979, s. 10 (2). 
Corresponding provision in relation to Scotland is made by s. 10 (3). References to a monument 
in relation to the acquisition or transfer of a monument include references to any interest in or 
right over the monument: s. 32 (2). 

2 Ibid., s. 10 (1). As to commencement, see para. $90, ante. As to the Secretary of State, see para. 
590, note 3, ante. 

3 Le. was included in the schedule of monuments under ibid., s. 1: see para. 596, ante. 

4 For the meaning of “scheduled monument consent”, see para. 600, ante. As to such consent, see 
para. 601, ante. 

s For the meaning of “works”, see para. 600, note 2, ante. 

6 Ancient Monuments and Archaeological Areas Act 1979, s. 10 (4). 


615. Acquisition by agreement or gift. The Secretary of State may acquire by 
agreement any ancient monument’, as may any local authority? in‘respect of any 
ancient monument situated in or in the vicinity of its area?. Either may accept a 
gift, whether by deed or will, of any ancient monument’. 


1 Ancient Monuments and Archaeological Areas Act 1979, s. 11 (1). See also note 3, infra. For the 
meaning of “ancient monument”, see para. 613, ante. As to commencement, see para. 590, ante. 
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For the meaning of “local authority”, see para. 593, note I, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 11 (2). The Compulsory Purchase Act 
1965, Part I (ss. 1-32) (so far as applicable), other than ss. 4-8, 10, 31, applies in relation to any 
acquisition under the Ancient Monuments and Archaeological Areas Act 1979, s. 11 (1) ors. 11 
(2): s. 11 (4); see COMPULSORY ACQUISITION, vol. 8, paras. 114 et seq. As to the Secretary of State, 
see para. 590, note 3, ante. 

4 Ibid., s. 11 (3). 
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616. Power to place ancient monument under guardianship. With the 
consent of the Secretary of State! or of the local authority? in or in the vicinity of 
whose area the ancient monument? in question is situated?, a person who has any 
of certain descriptions of interest in an ancient monument may by deed’ constitute 
the Secretary of State or, as the case may be, the local authority the guardian of 
that monument®. The interests in an ancient monument which qualify a person to 
establish guardianship are (1) an estate in fee simple absolute in possession’; (2) a 
leasehold estate or interest in possession, being an estate or interest for a term of 
years of which not less than forty-five are unexpired or, as the case may be, 
renewable for a term of not less than forty-five years®; and (3) an interest in 
possession for his own life or the life of another, or for lives, whether or not 
including his own, under any existing or future trust for sale under which the 
estate or interest for the time being subject to the trust falls within head (1) or 
head (2)°. 

A person who is not the occupier of an ancient monument may not establish 
guardianship of the monument under these provisions unless the occupier is also a 
party to the deed!°. Any person who has an interest in an ancient monument may 
be a party to any such deed in addition to the person establishing the guardianship 
of the monument and, where the latter is not the occupier, the occupier!'. 

Every person deriving title to any ancient monument from, through or under 

‘any person who has executed a guardianship deed is bound by the guardianship 
deed unless he derives title by virtue of any disposition made by the person who 
executed the deed before the date of the deed!?. 

Except as provided by the Ancient Monuments and Archaeological Areas Act 
1979, any person who has any estate or interest in a monument under guardianship 
has the same right and title to, and estate or interest in, the monument in all 
respects as if the Secretary of State or, as the case may be, the local authority in 
question had not become guardian of the monument!3, 


Load 


Ancient Monuments and Archaeological Areas Act 1979, s. 12 (1). As to commencement, see 
para. 590, ante. As to the Secretary of State, see para. 590, note 3, ante. 

For the meaning of “local authority”, see para. $93, note 1, ante. 

For the meaning of “ancient monument”, see para. 613, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 12 (2). 

In relation to any monument of which the Secretary of State or any local authority has been 
constituted guardian under the Ancient Monuments and Archaeological Areas Act 1979, 
references in ss. 12 (7)—-(11), 13—65, to the guardianship deed are references to this deed: ss. 12 (6), 61 
(1). A guardianship deed relating to any ancient monument situated in England and Wales is a 
local land charge: s. 12 (7); see LAND CHARGES, vol. 26, paras. 771 et seq. 

Ibid., s. 12 (1),.(2). As to the effect of guardianship, see the text to note 13, infra, and para. 617, 
post. The Secretary of State or a local authority must not consent to become guardian of any 
structure which is occupied as a dwelling house by any person other than a person employed as 
the caretaker of it or his family: s. 12 (10). Cf. para 596, note 6, ante. 

7 Ibid., s. 12 (1) (a), (3) (a). In Scotland any heritable interest in the monument suffices in place of 
those specified in s. 12 (3): s. 12 (1) (b). 
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8 Ibid., s. 12 (1) (a), (3) (b). 

MO (Ed), O 

10 Ibid., s. 12 (4). l 

ie Missal s aS 

12 e s. 12 (9) (a). For the corresponding provision relating to monuments in Scotland, see s. 12 (9) 
13 Ibid., s. 12 (11). 


617. Effect of guardianship. The Secretary of State and any local authority! are 
under a duty to maintain? any monument? which is under his or its guardianship 
by virtue of the Ancient Monuments and Archaeological Areas Act 19794; and, 
subject to any provision to the contrary in the guardianship deed5, have full 
control and management of any such monument. With a view to fulfilling his or 
its duty to maintain a monument of which he or it is the guardian, the Secretary of 
State or any local authority has power, subject to the deed’, to do all such things as 
may be necessary for the maintenance of the monument and for the exercise by 
him or it of proper control and management with respect to the monument?. 

Without prejudice to the generality of the preceding provisions, the Secretary 
of State or any local authority has power, subject to the deed”, (1) to make any 
examination of a monument which is under his or its guardianship!°; (2) to open 
up any such monument or make excavations in it for the purpose of examination 
or otherwise!! ; and (3) to remove the whole or any part of any such monument to 
another place for the purpose of preserving it!?. Subject to the deed!*, the 
Secretary of State or authority may at any reasonable time enter the site of a 
monument which is under his or its guardianship for the purpose of exercising any 
of his or its powers under these provisions!‘ in relation to the monument, and 
may authorise any other persan to exercise any of those powers on his or its 
behalf!5. 


1 As to the Secretary of State, see para. 590, note 3, ante. For the meaning of “local authority”, see 
para. 593, note 1, ante. l Ñ 

2 In the Ancient Monuments and Archaeological Areas Act 1979, Part I (ss. 1-32), “maintenance 
includes fencing, repairing and covering in of amonument and the doing of any other act or thing 
which may be required for the purpose of repairing the monument or protecting 1t from decay 
or injury, and “maintain” is to be construed accordingly: ss. 13 (7), 32 (1). l ' 

3 For the meaning of “monument”, see para. $95, ante. A monument under such guardianship as is 
here described is bound to be an ancient monument, defined in para. 613, ante. 

4 Ancient Monuments and Archaeological Areas Act 1979, s. 13 (1). As to commencement, see 

para. 590, ante. As to the creation of guardianship, see para. 616, ante. 

Ibid., s. 13 (6). For the meaning of “guardianship deed”, see para. 616, note 5, ante. 


5 

6 Ibid., s. 13 (2). 
7 Ibid., s. 13 (6). 
8 Ibid., s. 13 (3). 
9 Ibid., s. 13 (6). 


10 Ibid., s. 13 (4) (a). 
11 Ibid., s. 13 (4) (b). 
12 Ibid., s. 13 (4) (c). As to the preservation of finds, see para. 648, post. 


13 Ibid., s. 13 (6). 
14 Le. under ibid., s. 13. 
15 Ibid., s. 13 (5). As to powers of entry, see further para. 647, post. 


618. Termination of guardianship. Where the Secretary of State or a local 
authority! has become guardian of any monument?, by agreement? made with 
the persons who are for the time being immediately affected by the operation of 
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the guardianship deed*, he or it may exclude any part of the monument from 
guardianship5, or renounce guardianship of the monumenté. 

- Neither the Secretary of State nor a local authority may enter into any such 
agreement unless he or it is satisfied with respect to the part of the monument or, 
as the case may be, with respect to the whole of the monument in question that 
satisfactory arrangements have been made for ensuring its preservation after 
termination of the guardianship’, or that it is no longer practicable to preserve it, 
whether because of the cost of preserving it or otherwise’. 

However, except as provided above, the monument remains under 
guardianship, unless it is acquired by its guardians, until an occupier of the 
monument who is entitled to terminate the guardianship gives notice in writing 
to that effect to the guardians of the monument?. 

An occupier of a monument is entitled to terminate the guardianship of it if he 
has any interest in it which would qualify him to establish guardianship of it! and 
he is not bound by the guardianship deed!!. 


= 


As to the Secretary of State, see para. $90, note 3, ante. For the meaning of “local authority”, see 

para. 593, note 1, ante. 

2 For the meaning of “monument”, see para. 595, ante. A monument in guardianship (as to the 
creation of which see para. 616, ante) is bound to be an ancient monument, defined in para. 613, 
ante. 

3 A local authority must consult with the Secretary of State before entering into any such 
agreement: Ancient Monuments and Archaeological Areas Act 1979, s. 14 (2). Any agreement 
under s. 14 relating to a monument in England and Wales must be made under seal: s. 14 (4). For 
the corresponding position relating to monuments in Scotland, see s. 14 (5). 

4 For these purposes (and for the purposes of ibid., s. 21 (2), and Sch. 3, paras. 6 (1) (b), (2) (b)), a 

person is to be taken to be immediately affected by the operation of a guardianship deed (as to 

which see para. 616, note 5, ante) relating to any land (defined in para. $92, note 7, ante) if he is 
bound by the deed and is in possession (defined in para. 592, note 5, ante) or occupation of the 

land: s. 61 (3). 


Ibid., s. 14 (1) (a). As to commencement, see para. $90, ante. 
Ibid., s. 14 (1) (b). 
Ibid., s. 14 (3) (a). 

) (b). 


Ibid., s. 14 (1). 
l.e, under ibid., s. 12: see para. 616, ante. 
Ibid., s. 14 (1). 
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8 Ibid., s. 14 (3 
9 
o 
T 


619. Acquisition and guardianship of land in the vicinity of an ancient 
monument. Where it appears to the Secretary of State or a local authority! that 
land? adjoining or in the vicinity of an ancient monument? is reasonably required 
for any of certain ancillary purposes*, that land may be acquired® or taken into 
guardianship® either at the same time as the monument or subsequently’. The 
provisions as to the termination of guardianship® apply in relation to any land 
taken into guardianship by virtue of this provision for any purpose relating to an 
ancient monument as they apply in relation to a monument, but, apart from any 
termination of guardianship by virtue of those provisions, any such land also 
ceases to be under guardianship if the monument in question ceases to be under 
ee otherwise than by virtue of being acquired by its guardian or ceases 
to exist’. 


1 As to the Secretary of State, see para. 590, note 3, ante. For the meaning of “local authority”, see 
para. $93, note 1, ante. 
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For the meaning of “land”, see para. 592, note 7, ante. 

For the meaning of “ancient monument”, see para. 613, and para. 614, note I, ante. 

Those purposes are the ones specified in the Ancient Monuments and Archaeological Areas Act 
1979, s. 15 (1): see para. 613, ante. 

As to the acquisition of ancient monuments, see paras. 614, 615, ante. 

As to guardianship of ancient monuments, see para. 616, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 15 (2). As to commencement, see 
para. $90, ante. The Secretary of State and any local authority has full control and management of 
any land which is under his or its guardianship by virtue of the Act after being taken into 
guardianship by virtue of s. 15 for a purpose relating to an ancient monument, and has power to 
do all such things as may be necessary (1) for the exercise by him or it of proper control and 
management with respect to the land (s. 15 (3) (a)), and (2) for the use of the land for any of the 
purposes mentioned in s. 15 (1) (s. 15 (3) (b)). For the purpose of exercising his or its power under 
s. 15 (3), the Secretary of State or any local authority may at any reasonable time enter any land 
under his or its guardianship and may authorise any other person to do so and exercise that power 
on his or its behalf: s. 15 (4). 

8 Le. ibid., s. 14 (1), see para. 618, ante. 

9 Ibid., s. 15 (5). 


wh 
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620. Acquisition of easements and other rights. The Secretary of State may, 
by agreement! or compulsorily?, and a local authority? may, by agreement‘, 
acquire over land* adjoining or in the vicinity of any monument® which is under 
his or its ownership” any easement which appears to him or it to be necessary for 
any of the purposes? relating to the monument for which such land may be 
acquired or taken into guardianship? or for the use of any land associated with that 
monument!’ for any of those purposes!!. 

The Secretary of State or any local authority may acquire, for the benefit of any 
monument or land under his or its guardianship by virtue of the legislation, a 
right of any description which he or it would be authorised to acquire under any 
of the preceding provisions if the monument or land was under his or its 
ownership by virtue of the legislation, and those provisions apply accordingly in 
any such case!?. Any such right which is acquired by agreement! for a purpose 
relating to any monument under guardianship, or for the use of any land 
associated with any such monument for any purpose relating to that monument 
(1) subject to any provision to the contrary in the agreement under which it, was 
acquired, may be revoked by the grantor!*, and (2) may be revoked by any 
successor in title of the grantor as respects any of the land over which it is 
exercisable in which he has an interest!5, if (in either case) the monument ceases to 
be under guardianship otherwise than by virtue of being acquired by its guardians 
or ceases to exist!®. 


1 The Compulsory Purchase Act 1965, Part I (ss. 1-32) (so far as applicable), other than ss. 4—8, 10, 
31, applies in relation to any acquisition by agreement under the Ancient Monuments and 
Archaeological Areas Act 1979, s. 16, of any easement over land in England and Wales: s. 16 (11); 
see COMPULSORY ACQUISITION, vol. 8, paras. 114 et seq. As to commencement, see para. 590, ante. 
Corresponding provision for Scotland is made by s. 16 (12). 

Ibid., s. 16 (1). The Acquisition of Land (Authorisation Procedure) Act 1946 applies to any 
compulsory acquisition by the Secretary of State of any easement in England and Wales as it 
applies to a compulsory acquisition by another minister in a case falling within s. 1 (1): Ancient 
Monuments and Archaeological Areas Act 1979, s. 16 (9); see COMPULSORY ACQUISITION, vol. 8, 
para. 10. Corresponding provision for Scotland is made by s. 16 (10). As to the powers of a 
limited owner to make a grant, see para. 622, post. 

3 For the meaning of “local authority”, see para. 593, note I, ante. 

4 Ancient Monuments and Archaeological Areas Act 1979, s. 16 (2). 
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Paras. 620, 621 Vol. 34: Open Spaces and Historic Buildings 320 


II 
12 


13 
14 
IS 
16 


For the meaning of “land”, see para. 592, note 7, ante. 

For the meaning of “monument”, see para. 595, ante. Any monument in such ownership or 
guardianship as is here described is bound to be an ancient monument, defined in para. 613, ante. 
Le. by virtue of the Ancient Monuments and Archaeological Areas Act 1979: see paras. 614, 615, 
ante. 

I.e. any of the purposes mentioned in ibid., s. 15 (1): see para. 613, ante. 

Ibid., s. 16 (1) (a). The power of acquiring an easement under s. 16 (1) includes power to acquire 
any such easement by the grant of a new right: s. 16 (3). 

References in the Ancient Monuments and Archaeological Areas Act 1979, in relation to any 
monument of which the Secretary of State or a local authority is the owner or guardian by virtue 
of the Act, to land associated with that monument (or to associated land) are references to any 
land acquired or taken into guardianship by virtue of s. 15 for a purpose relating to that 
monument, or appropriated for any such purpose under a power conferred by any other 
enactment: ss. 15 (6), 61 (6). For the meaning of “enactment”, see para. $94, note 2, ante. 

In relation to any monument in territorial waters (see para. 598, ante) which is under the 
ownership or guardianship of the Secretary of State or any local authority by virtue of the Act, 
references in the Act to land associated with the monument (or to associated land) include 
references to any part of the sea bed occupied by the Secretary of State or by a local authority for 
any such purpose relating to the monument as is mentioned in s. 15 (1) (see para. 613, ante): s. $3 
(3). As to the Secretary of State, see para. 590, note 3, ante. 

Ibid., s. 16 (1) (b). See also note 9, supra. 

Ibid., s. 16 (4). Any such right is treated for the purposes of its acquisition under s. 16 and in all 
other respects as if it were a legal easement, and may be enforced by the guardian for the time 
being of the monument or land for whose benefit it was acquired as if he or it was the absolute 
owner in possession of that monument or land: s. 16 (5). Any such right is a local land charge, if it 
relates to land in England and Wales: s. 16 (8) (a); see LAND CHARGES, vol. 26, paras. 771 et seq. For 
the purposes of Part I the Secretary of State or a local authority is the owner of a monument by 
virtue of the Act if he or it has acquired it under s. 10, s. 11 or s. 21: s. 32 (2); see paras. 614, 615, 
ante, and para. 623, post. 

Le. by agreement under ibid., s. 16. 

Ibid., s. 16 (6) (a). 

Ibid., s. 16 (6) (b). 

Ibid., s. 16 (6). 


621. Agreements concerning ancient monuments and land in their 
vicinity. The Secretary of State may enter into an agreement with the occupier! 
of an ancient monument? or any land? adjoining or in the vicinity of an ancient 
monument’, and a local authority may enter into an agreement with the occupier 
of any ancient monument situated in or in the vicinity of its area or with the 
occupier of any land adjoining or in the vicinity of any such ancient monument, 
for all or any of the following purposes: 


(1) the maintenance and preservation of the monument and its amenities®; 

(2) the carrying out of any such work, or the doing of any such other thing, in 
relation to the monument or land as may be specified in the agreement’; 

(3) public access to the monument or land and the provision of facilities and 
information or other services for the use of the public in that connection$; 

(4) restricting the use of the monument or land?; 

(s$) prohibiting in relation to the monument or land the doing of any such 
thing as may be so specified!9; and 

(6) the making by the Secretary of State or, as the case may be, by the local 
authority of payments in such manner, of such amounts and on such terms 
as may be so specified, and whether for or towards the cost of any work 
provided for under the agreement or in consideration of any restriction, 
prohibition or obligation accepted by any other party to it!!, 
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Such an agreement may contain such incidental and consequential provisions as 
appear to the Secretary of State or, as the case may be, to the local authority to be 
necessary or expedient!?2, 
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In addition to the occupier, any person who has an interest in an ancient monument or in any 
land adjoining or in the vicinity of an ancient monument may be a party to such an agreement: 
Ancient Monuments and Archacological Areas Act 1979, s. 17 (3). As to commencement, see 
para. 590, ante. As to the power of a limited owner to enter into an agreement, see para. 622, post. 
For the meaning of “ancient monument”, see para. 613, ante. 

For the meaning of “land”, see para. $92, note 7, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 17 (1). Nothing in any agreement to 
which the Secretary of State is a party may be construed as operating as a scheduled monument 
consent: s. 17 (8). As to such consent, see para. 601, ante. As to the Secretary of State, see para. $90, 
note 3, ante. 

Ibid., s. 17 (2). For the meaning of “local authority”, see para. $93, note 1, ante. 

Ibid., s. 17 (4) (a). 

Ibid., s. 17 (4) (b). 

Ibid., s. 17 (4) (c). As to public access to monuments under public control, see s. 19, and para. 625, 
post. 

Ibid., s. 17 (4) (d). The Law of Property Act 1925, s. 84 (power of the Lands Tribunal to discharge 
or modify restrictive covenants: sec REAL PROPERTY), does not apply to an agreement under these 
provisions: Ancient Monuments and Archaeological Areas Act 1979, s. 17 (7) (a). Corresponding 
provision for Scotland is made in s. 17 (7) (b). 

Ibid., s. 17 (4) (e). 

Ibid., s. 17 (4) (£). 

Ibid., s. 17 (4). Where such an agreement expressly provides that the agreement as a whole or any 
restriction, prohibition or obligation arising under it is to be binding on the successors of any 
party to the agreement (but not otherwise), then, as respects any monument or land in England 
and Wales, every person deriving title to the monument or land in question from, through or 
under that party is bound by the agreement, or, as the case may be, by that restriction, 
prohibition or obligation, unless he derives title by virtue of any disposition made by that party 
before the date of the agreement: s. 17 (5). 


622. Powers of limited owners. Notwithstanding that he is a limited owner! 
of the land? a person may establish guardianship of any land? or join in executing a 
guardianship deed*; such a person may also grant any easement, servitude or other 
right over land which the Secretary of State or any local authority is authorised’ 
to acquire®, or enter into an agreement’ with respect to any land?. 


1 For this purpose a body corporate or corporation sole is a limited owner of any land in which it 


has interest: Ancient Monuments and Archaeological Areas Act 1979, s. 18 (3) (a). Any other 
person is a limited owner of land in which he has an interest only if he holds that interest (1) as 
tenant for life or statutory owner within the meaning of the Settled Land Act 1925 (Ancient 
Monuments and Archaeological Areas Act 1979, s. 18 (4) (a): see SETTLEMENTS), (2) as trustee for 
sale within the meaning of the Law of Property Act 1925 (Ancient Monuments and 
Archaeological Areas Act 1979, s. 18 (4) (b): see REAL PROPERTY), (3) as trustee for a charity or as 
commissioner or trustee for ecclesiastical, collegiate or other public purposes (s. 18 (4) (d)): s. 18 (3) 
(b). As to commencement, see para. $90, ante. 

For the meaning of “land”, see para. 592, note 7, ante. 

I.e. under the Ancient Monuments and Archaeological Areas Act 1979, s. 12 (1), (2): see para. 616, 
ante. 

Ibid., s. 18 (1). For the meaning of “‘guardianship deed”, see para. 616, note 5, ante. 

Subject to s. 18 (7), where a person who is a limited owner of any land by virtue of holding an 
interest in the land in any of the capacities mentioned in note I, supra, executes a guardianship 
deed in relation to the land, the guardianship deed binds every successive owner of any estate or 
interest in the land: s. 18 (6). Where the land to which a guardianship deed relates is at the date of 
the deed subject to any incumbrance not capable of being overreached by the limited owner in 
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exercise of any powers of sale or management conferred on him by law or under any settlement 
or other instrument, the deed does not bind the incumbrancer: s. 18 (7). 

Le. under ibid., s. 16: see para. 620, ante. 

Ibid., s. 18 (2) (a). ; 

Le. an agreement under ibid., s. 17: see para. 621, ante. i 

Ibid., s. 18 (2) (b). Where an agreement under s. 17 to which a limited owner is a party expressly 
provides that the agreement as a whole or any restriction, prohibition or obligation arising 
thereunder is to be binding on his successors (but not otherwise), s. 18 (6), (7) (see note 4, supra), 
applies to the agreement or, as the case may be, to the restriction, prohibition or obligation in 
question as they apply to a guardianship deed: s. 18 (8). As to the Secretary of State, see para. $90, 
note 3, ante. 
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623. Transfer of ancient monuments. In respect of any monument! of which 
the Secretary of State or a local authority? is the owner or guardian’, or any land 
associated with any such monument‘, the Secretary of State or local authority 
may enter into and carry into effect any agreement for the transfer of the 
monument or land or its guardianship (1) from the Secretary of State to the local 
authority®; (2) from the local authority to the Secretary of State®; or (3) from the 
local authority to another local authority’. 

Where the Secretary of State or the local authority in question is guardian of a 
monument or associated land, he or it may not enter into an agreement under this 
provision with respect to that monument or land without the consent of the 
persons who are for the time being immediately affected by the operation of the 
guardianship deed®. 


1 For the meaning of “monument”, see para. $95, ante. A monument in such ownership or 
guardianship as is here described is bound to be an ancient monument, defined in para. 613, ante. 

2 As to the Secretary of State, see para. 590, note 3, ante. For the meaning of “local authority”, see 
para. $93, note 1, ante. 

3 Le. by virtue of the Ancient Monuments and Archaeological Areas Act 1979: see para. 616, ante. 

4 For the meaning of “land associated with any monument”, see para. 620, note 10, ante. 

§ Ancient Monuments and Archaeological Areas Act 1979, s. 21 (1) (a). As to commencement, see 
para. 590, ‘ante. 

6 Ibid., s. 21 (1) (b). 

e) Moral A O 

8 Ibid., s. 21 (2). As to persons immediately affected, see s. 61 (3), and para. 618, ante. 


624. Disposal of land. The Secretary of State, or any local authority after 
consultation with the Secretary of State!, may dispose of any land acquired by 
him or it?. Where the land in question is or includes a monument? it may only be 
disposed of on such terms as will, in the opinion of the Secretary of State or the 
local authority, ensure its preservation?. 
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Ancient Monuments and Archaeological Areas Act 1979, s. 30 (2). For the meaning of “local 
authority”, see para. 593, note I, ante. As to commencement, see para. 590, ante. As to the 
Secretary of State, see para. 590, note 3, ante. 

2 Ibid., s. 30 (1). As to the acquisition of land, see ss. 10, 11, 21, and paras. 614, 615, 623, ante. For the 
meaning of “land”, see para. 592, note 7, ante. 

For the meaning of “monument”, see para. $95, ante. 

4 Ancient Monuments and Archaeological Areas Act 1979, s. 30 (3). This provision does not apply 
where the Secretary of State or the local authority is satisfied that it is no longer practicable to 
preserve the monument, whether because of the cost of preserving it or otherwise: s. 30 (4). 
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C. PUBLIC ACCESS AND FACILITIES 


625. Public access. Subject to the following provisions, the public has a right of 
access to any monument! under the ownership or guardianship of the Secretary of 
State or any local authority? by virtue of the Ancient Monuments and 
Archaeological Areas Act 1979?. The Secretary of State and any local authority 
may nevertheless control the times of normal public access to any monument 
under his or its ownership or guardianship by virtue of the Act and may also, if he 
or it considers it necessary or expedient to do so in the interests of safety or for the 
maintenance or preservation of the monument, entirely exclude the public from 
access to any such monument or to any part of it, for such period as he or it thinks 
fitt. The Secretary of State and any local authority may, by regulations®, regulate 
public access to any monument, or to all or any of the monuments under his or its 
ownership or guardianship by virtue of the Act, and any such regulations made by 
the Secretary of State may also apply to any monumentó, or to all or any of the 
monuments, under his control or management for any other reason”. 

Any person authorised in that behalf by the Secretary of State or by a local 
authority may refuse admission to any monument under the ownership or 
guardianship of the Secretary of State or, as the case may be, of that local 
authority by virtue of the Act?, or, in the case of the Secretary of State, to any 
monument otherwise under his control or management?, to any person he has 
reasonable cause to believe is likely to do anything which would tend to injure or 
disfigure the monument or its amenities or to disturb the public in its enjoyment 
Of if 7. 

If any person contravenes or fails to comply with any provision of any such 
regulations, he is liable on summary conviction to a fine not exceeding £50!!, 


1 For the meaning of “monument”, see para. 595, ante. A monument under such ownership or 
guardianship as is here described is bound to be an ancient monument, defined in para. 613, ante. 
2 As to the Secretary of State, see para. 590, note 3, ante. For the meaning of “local authority”, see 
para. $93, note 1, ante. 
3 Ancient Monuments and Archaeological Areas Act 1979, s. 19 (1). As to commencement, see 
para. 590, ante. This provision is subject to any provision to the contrary in the guardianship deed 
(defined in para. 616, note $, ante): s. 19 (9). As to ownership or guardianship, see paras. 614—616, 
ante. 
Ibid., s. 19 (2). The power of a local authority to control the times of normal public access to any 
monument is only exercisable by regulations made under s. 19: s. 19 (2) proviso (a). 
Regulations made by a local authority under s. 19 do not take effect unless they are submitted 
to and confirmed by the Secretary of State, who may confirm any such regulations either with or 
without modifications: s. 19 (8). The power of a local authority under s. 19 (2) entirely to exclude 
the public from access to any monument with a view to its preservation is only exercisable with 
the consent of the Secretary of State: s. 19 (2) proviso (b). 
At the date at which this volume states the law no such regulations had been made. As to 
regulations by local authorities, see note 4, supra, and as to regulations generally, see para. 591, 
ante. 
6 Such a monument is not necessarily an ancient monument. 
Ancient Monuments and Archaeological Areas Act 1979, s. 19 (3). Without prejudice to the 
generality of s. 19 (3), regulations made by the Secretary of State or a local authority under s. 19 
may prescribe the times when the public is to have access to monuments to which the regulations 
apply and may make such provision as appears to the Secretary of State or to the local authority 
in question to be necessary for the preservation of any such monument and its amenities or of any 
property of the Secretary of State or local authority (s. 19 (4) (a)), and prohibiting or regulating 
any act or thing which would tend to injure or disfigure any such monument or its amenities or 
to disturb the public in its enjoyment of it (s. 19 (4) (b)), and may prescribe charges for the 
admission of the public to any such monument or to any class or description of monuments to 
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which the regulations apply (s. 19 (4)). Without prejudice to s. 19 (3) and (4), the Secretary of 
State and any local authority have power to make such charges as he or it may from time to time 
determine for the admission of the public to any monument under his or its ownership or 
guardianship by virtue of the Act or, in the case of the Secretary of State, to any monument 
otherwise under his control or management: s. 19 (5). 

8 Ibid., s. 19 (6) (a). 

9 Ibid., s. 19 (6) (b). 

10 Ibid., s. 19 (6). 

11 Ibid., s. 19 (7). 


626. Provision of facilities for the public. The Secretary of State and any 
local authority! may provide such facilities and information or other services for 
the public as appear to him or it to be necessary or desirable for or in connection 
with affording public access? (1) to any monument? under his or its ownership or 
guardianship by virtue of the Ancient Monuments and Archaeological Areas Act 
19794; or (2) in the case of the Secretary of State, to any monument? otherwise 
under his control or management®. The Secretary of State or local authority may 
make such charges as he or it from time to time determines for the use of any 
facility or service so provided”. 


1 As to the Secretary of State, see para. 590, note 3, ante. For the meaning of “local authority”, see 
para. $93, note 1, ante. 

2 Asto public access, see para. 625, ante. Facilities and information or other public services may be 
provided under the Ancient Monuments and Archaeological Areas Act 1979, s. 20, in or on the 
monument itself or on any land associated with it: s. 20 (2). As to such land, see para. 620, note Io, 
ante, and for the meaning of “land”, see para. 590, note 7, ante. As to commencement, see para. 
$90, ante. 

3 For the meaning of “monument”, see para. 595, ante. A monument under such ownership or 
guardianship as is here described is bound to be an ancient monument, defined in para. 613, ante. 

4 Ancient Monuments and Archaeological Areas Act 1979, s. 20 (1) (a). As to such ownership and 

guardianship, see paras. 614-616, ante. 

Such a monument is not necessarily an ancient monument. 

Ancient Monuments and Archaeological Areas Act 1979, s. 20 (1) (b). 

Ibid., s. 20 (3). The Secretary of State may contribute towards the cost of the provision of such 

facilities or services by a local authority: s. 24 (3). 
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D. MISCELLANEOUS 


627. Expenditure on acquisition or preservation. The Secretary of State may 
defray or contribute towards the cost of the acquisition by any person of any 
ancient monument!. He may also undertake, or assist in, or defray or contribute 
towards the cost of the removal of any ancient monument or of any part of any 
such monument to another place for the purpose of preserving it, and may at the 
request of the owner? undertake, or assist in, or defray or contribute towards the 
cost of the preservation, maintenance? and management of any ancient 
monument’. 

At the request of the owner, any local authority? may undertake, or assist in, or 
defray or contribute towards the cost of the preservation, maintenance and 
management of any ancient monument situated in or in the vicinity of its area®. 

No expenses may be incurred by the Secretary of State or any local authority 
under these provisions in connection with any monument which is occupied as a 
eee house by any person other than a person employed as its caretaker or his 

amily’. 
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The Secretary of State or any local authority may receive voluntary 
contributions for or towards the cost of any expenditure by them under the 
legislation,- whether in relation to any particular monument’ or land? or 
otherwise!®. 


1 Ancient Monuments and Archaeological Areas Act 1979, s. 24 (1). As to commencement, see 
para. 590, ante. For the meaning of “ancient monument”, see para. 613, ante. As to the Secretary 
of State, see para. $90, note 3, ante. 

For the meaning of “owner” in relation to land, see para. $92, note §, ante. 

For the meaning of “maintenance”, see para. 617, note 2, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 24 (2). 

For the meaning of “local authority”, see para. 593, note 1, ante. 

Ancient Monuments and Archacological Areas Act 1979, s. 24 (4). 

Ibid., s. 24 (5). 

For the meaning of “monument”, see para. 595, ante. 

For the meaning of “land”, see para. $92, note 7, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 31, which is expressed to relate to 
expenditure under Part I (ss. 1-32). 
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628. Advice and superintendence. The Secretary of State may give advice 
with reference to the treatment of any ancient monument!. If in his opinion it is 
advisable, he may also superintend any work in connection with any ancient 
monument if invited to do so by the owner?, and must superintend any such 
work, whether required to do so by the owner or not, in connection with any 
scheduled monument’, if in his opinion it is advisable‘. 

The Secretary of State may make a charge for giving advice and 
superintendence under this provision or may give it free of charge, as he thinks 
fit? 

1 Ancient Monuments and Archaeological Areas Act 1979, s. 25 (1). For the meaning of “ancient 
monument”, see para. 613, ante. As to commencement, see para. $90, ante. As to the Secretary of 
State, see para. 590, note 3, ante. 

2 For the meaning of “owner” in relation to land, see para. 592, note 5, ante. 

3 For the meaning of “scheduled monument”, see para. 598, note 4, ante. 


4 Ancient Monuments and Archaeological Areas Act 1979, s. 25 (2). 
s Ibid., s. 25 (3). 


629. Entry on land believed to contain an ancient monument. A person 
duly authorised in writing by the Secretary of State may at any reasonable time 
enter any land! in, on or under which the Secretary of State knows or has reason 
to believe there is an ancient monument? for the purpose of inspecting the land, 
including any building or other structure on the land, with a view to recording 
any matters of archaeological or historical interest?. A person entering any land in 
exercise of this power may carry out excavations‘ in the land for the purpose of 
archaeological investigation®. 


_ 


For the meaning of “land”, see para. $92, note 7, ante. Further as to entry on land, see para. 647, 

post. 

2 For the meaning of “ancient monument”, see para. 613, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 26 (1). As to commencement, see 

para. 590, ante. As to the Secretary of State, see para. 590, note 3, ante. 

4 However, no excavations may be made in exercise of this power except with the consent of 
every person whose consent to the making of the excavation would otherwise be required: ibid., 
s. 26 (3). 

5 Ibid., s. 26 (2). For the meaning of “archacological investigation”, see para. 601, note 6, ante. 
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630. Offence of damaging monuments. A person who without lawful excuse 
destroys or damages any protected monument! knowing that it is a protected 
monument? and intending to destroy or damage the monument or being reckless 
as to whether the monument would be destroyed or damaged? is guilty of an 
offence*. This provision applies to anything done by or under the authority of the 
owner? of the monument, other than an act for the execution of excepted works*, 
as it applies to anything done by any other person’. 

Where the owner or any other person is convicted of an offence involving 
damage to a monument situated in England and Wales which was at the time of 
the offence under the guardianship of the Secretary of State or any local 
authority’, any compensation order? made in respect of that damage must be 
made in favour of the Secretary of State or, as the case may require, in favour of 
the local authority in question!°. 
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“Protected monument” means any scheduled monument (defined in para. 598, note 4, ante) and 

any monument under the ownership or guardianship of the Secretary of State or a local authority 

by virtue of the Ancient Monuments and Archaeological Areas Act 1979, s. 28 (3). A monument 

under such ownership or guardianship (as to which see paras. 614—616, ante) is bound to be an 

ancient monument, defined in para. 613, ante. 

Ibid., s. 28 (1) (a). 

Ibid., s. 28 (1) (b). 

Ibid., s. 28 (1). A person guilty of an offence under s. 28 is liable, on summary conviction, to a fine 

not exceeding the statutory maximum defined in para. $93, note 6, ante, or to imprisonment for a 

term not exceeding six months or both (s. 28 (4) (a)), or, on conviction on indictment, to a fine or 

to imprisonment for a term not exceeding two years or both (s. 28 (4) (b)). As to offences by 

corporations, see para. 594, ante. 

For the meaning of “owner” in relation to land, see para. 592, note 5, ante. 

“Excepted works’? means works (defined in para. 600, note 2, ante) for which scheduled 

monument consent (defined in para. 600, note 3, ante) has been given under the Ancient 

Monuments and Archaeological Areas Act 1979, including any consent granted by order under 

s. 3 (see para. 601, ante): s. 28 (2). 

Ibid., s. 28 (2). 

Le. by virtue of the Ancient Monuments and Archaeological Areas Act 1979. Such a monument 

is bound to be an ancient monument. As to such ownership and guardianship, see paras. 614-616, 

ante. For the meaning of “local authority”, see para. $93, note I, ante. 

9 Le. made under the Powers of Criminal Courts Act 1973, s. 35: see CRIMINAL LAW, vol. 11, para. 
804. 

10 Ancient Monuments and Archaeological Areas Act 1979, s. 29. As to the Secretary of State, see 

para. 590, note 3, ante. 
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(iii) Archaeological Areas 


631. Designation by the Secretary of State of archaeological areas. The 
Secretary of State may from time to time by order! designate as an area of 
archaeological importance? any area which appears to him to merit treatment as 
such for the purposes of the Ancient Monuments and Archaeological Areas Act 
1979°. 

Before making such an order he must consult* each of the local authorities 
concerned® and publish® notice’ of his proposal to make the order’. The order 
must describe by reference to a map? the area affected!%. The Secretary of State 
may make the order, either without modifications or with such modification only 
as consists in reducing the area affected, at any time after the end of the six-week 


327 a -e Monuments and Buildings Paras. 631, 632 
f 


period beginning with the date of first publication of notice of his proposal! 1. On 
making the order he must publish? notice that he has done sot? and deposit a 
copy of the order and map with each local authority concerned!*. The order does 
not come into operation until the end of the six-month period beginning with the 
date on which it is made’). 


1 Such an order, or a similar order made by a local authority (see para. 632, post), is known as a 
“designation order”: Ancient Monuments and Archaeological Areas Act 1979, ss. 33 (3), 61 (1). As 
to commencement, see para. 590, ante. A designation order relating to land in England and Wales 
is a local land charge: s. 33 (5); see LAND CHARGES, vol. 26, paras. 771 et seq. As to the Secretary of 
State, see para. 590, note 3, ante. 

2 “Area of archacological importance” means an area designated as such under ibid., s. 33 (1), by 

the Secretary of State or under s. 33 (2) by a local authority: s. 61 (1). 

Ibid., s. 33 (1). 

The consultation must precede the publication of the notice: ibid., s. 33 (6), Sch. 2, para. 3 (1). 

Ibid., Sch. 2, para. 2 (a). For the purposes of Sch. 2 a local authority (defined in para. 593; note 1, 

ante) is a local authority concerned in relation to a designation order or an order varying or 

revoking such an order if the area affected by the designation order, or any part of that area, is 

within the area of the local authority: Sch. 2, para. 20 (2). 

6 The notice must be published in two successive weeks in the London Gazette and in one or more 
local newspapers circulating in the locality in which the area affected is situated: ibid., Sch. 2, 
para. 3 (2) (a). “The area affected” in relation to a designation order means the area to which the 
order for the time being relates: Sch. 2, para. 20 (1). 

7 The notice must state that the Secretary of State proposes to make the order, describe the area 
affected and the effect of the order (ibid., Sch. 2, para. 3 (2) (b)), and indicate where a copy of the 
draft order and the map to which it refers may be inspected (Sch. 2, para. 3 (2) (c)). 

8 Ibid., Sch. 2, para. 2 (b). 

The map must be to such a scale as the Secretary of State considers appropriate: ibid., Sch. 2, 

para. I (2). 

10 Ibid., Sch. 2, para. 1 (1). For the meaning of “the area affected”, see note 6, supra. The order must 
be in such form as the Secretary of State considers appropriate: Sch. 2, para. 1 (2). Copies of the 
draft order and of the map must be deposited with each of the local authorities concerned on or 
before the date on which notice of the proposal is first published (Sch. 2, para. 4 (a)), must be kept 
available for public inspection by each such authority, free of charge, at reasonable hours and at a 
convenient place until the Secretary of State either makes the order or notifies the local authority 
that he has determined not to make it (Sch. 2, para. 4 (b)), and must similarly be kept available by 
the Secretary of State until he makes the order or determines not to make it (Sch. 2, para. 5). 

1r Ibid., Sch. 2, para. 6. 

12 The notice must be published in two successive weeks in the London Gazette and in one or more 
local newspapers circulating in the locality in which the area affected is situated: ibid., Sch. 2, 

ara. 7 (a). i ' 

13 Ibid, Sch. 2, para. 7 (a). The notice must state that the order has been made and describe the area 
affected and the effect of the order: Sch. 2, para. 7 (a). 

WA llo, San 2 ere 7) (do) 

15 Ibid., Sch. 2, para. 16 (1). 


a pw 


No) 


632. Designation by local authority of archaeological areas. A local 
authority! may from time to time by order? designate as an area of archaeological 
importance? any area within the authority’s area which appears to the authority to 
merit treatment as such for the purposes of the Ancient Monuments and 
Archaeological Areas Act 1979+. 

Before making such an order the authority must consult? any other local 
authority concerned® and publish notice of its proposal to make the order’. The 
order must describe by reference to a map? the area affected”. The authority may 
make the order, either without modifications or with such modification only as 
consists in reducing the area affected, and submit it to the Secretary of State for 
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confirmation!®, at any time after the end of the six-week period beginning with 
the date of first publication of notice of its proposal'!. On being notified that the 
order has been confirmed the authority must publish notice of the making of the 
order in the manner and form prescribed!? and deposit a copy of the order and 
map with any other local authority concerned!3. The order does not come into 
operation until the end of the six-month period beginning with the date on which 
it is confirmed!*. 


1 For the meaning of “local authority”, see para. 593, note 1, ante. 

2 Such an order is known as a “designation order”, and is a local land charge: see para. 631, note I, 

ante. 

3 For the meaning of “area of archaeological importance”, see para. 631, note 2, ante. 

4 Ancient Monuments and Archaeological Areas Act 1979, s. 33 (2). As to commencement, see 

para. $90, ante. 

s The consultation must precede the publication of the notice: ibid., s. 33 (6), Sch. 2, para. 10 (1). 

6 Ibid., Sch. 2, para. 9 (a). For the meaning of “local authority concerned”, see para. 631, note 5, 

ante. 

7 Ibid., Sch. 2, para. 9 (b). The notice must be in a prescribed form and must otherwise comply 

with Sch. 2, para. 3 (2) (see para. 631, ante), with the necessary modifications: Sch. 2, para. 10 (2). 

For the meaning of “‘prescribed”’, see para. 608, note 1, ante. 

The map must be to such scale as may be prescribed: ibid., Sch. 2, para. 8 (2). 

9 Ibid., Sch. 2, para. 8 (1). For the meaning of “the area affected”, see para. 631, note 6, ante. The 
order must be in such form as is prescribed: Sch. 2, para. 8 (2). Copies of the draft order and of the 
map must be deposited with each local authority concerned on or before the date of first 
publication of the notice (Sch. 2, para. 11 (a)), and kept available for public inspection by each 
local authority concerned, free of charge, at reasonable hours and at a convenient place, until the 
authority proposing to make the order either makes it or determines not to make it and, in the 
case of any other authority concerned, notifies that authority of its determination (Sch. 2, para. 11 
(b)). 

10 The Secretary of State may confirm the order either without modifications or with such 
modification only as consists in reducing the area affected: ibid., Sch. 2, para. 13. The order 
cannot take effect unless it is confirmed: Sch. 2, para. 13. The Secretary of State may by 
regulations (as to which see s. 60, and para. 591, ante) prescribe the procedure for submitting 
orders for confirmation: Sch. 2, para. 15. At the date at which this volume states the law no such 
regulations had been made. As to the Secretary of State, see para. 590, note 3, ante. 

11 Ibid., Sch. 2, para. 12. 

12 Ibid., Sch. 2, para. 14 (a). 

13 Ibid., Sch. 2, para. 14 (b). 

14 Ibid., Sch. 2, para. 16 (2). 
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633. Variation or revocation of designation order. The Secretary of State 
may at any time by order vary a designation order! by reducing the area 
designated by it or revoke a designation order?. Before and on making an order 
varying or revoking a designation order he must follow the procedure laid down? 
for the making by him of a designation order*. His order must describe by 
reference to a map? the area affected? by the designation order and, in the case of a 
variation order, the reduction of that area made by the new order’. 


1 For the meaning of “designation order”, see para. 631, note 1, ante. As to the Secretary of State, 
see para. $90, note 3, ante. 

2 Ancient Monuments and Archaeological Areas Act 1979, s. 33 (4). As to commencement, see 

para. 590, ante. 

See para. 631, ante. Thus ibid., Sch. 2, paras. 2-7, apply: s. 33 (6), Sch. 2, para. 18. 

Ibid., Sch. 2, para. 18. 

The map must be to such a scale as he considers appropriate: ibid., Sch. 2, para. 17 (2). 

For the meaning of “the area affected”, see para. 631, note 6, ante. 
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7 Ancient Monuments and Archaeological Areas Act 1979, Sch. 2, para. 17 (1). His order must be in 
such form as he considers appropriate: Sch. 2, para. 17 (2). 


634. Questioning the validity of a designation order or an order varying 
or revoking it. If any person is aggrieved! by a designation order? or an order? 
varying or revoking a designation order? and desires to question its validity on the 
grounds that it is not within the powers of the Ancient Monuments and 
Archaeological Areas Act 1979 or that any of the relevant requirements® have not 
been complied with in relation to it, then, within six weeks from the relevant 
date®, he may apply to the High Court”, which may by interim order suspend the 
operation of the order until the final determination of the proceedings® and, if 
satisfied that the order is not within the powers of the Act or that the applicant’s 
interests have been substantially prejudiced by a failure to comply with any of the 
relevant requirements, may quash the order in whole or in part?. The validity of 
such an order may not otherwise be questioned in any legal proceedings 
whatsoever!?. 


1 For the meaning of “aggrieved”, see ADMINISTRATIVE LAW, vol, 1, para. 49. 

2 For the meaning of “designation order”, see para. 631, note 1, ante. As to such orders, see paras. 
631, 632, ante. 

3 Le. an order under the Ancient Monuments and Archaeological Areas Act 1979, s. 33 (4): see para. 
633, ante. 

4 Ibid., s. 55 (1) (a), (2). As to commencement, see para. 590, ante. 

s “The relevant requirements” means any requirements of the Act or of any regulations made 
under it which are applicable to the order: ibid., s. 55 (6) (a). 

6 “The relevant date”” means the date on which notice of the making of the order is published or 

first published in accordance with ibid., Sch. 2 (see Sch. 2, paras. 7, 14, 18, and paras. 631-633, 

ante): s. §5 (4) (a). 

Ibid., s. 55 (1). In Scotland the application is made to the Court of Session: s. 55 (1). 

Ibid., s. ss (5) (a). 

Ibid., s. 55 (5) (b). 

Ibid., s. $5 (7). 
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635. Investigating authorities for areas of archaeological importance. The 
Secretary of State may at any time appoint! any person whom he considers to be 
competent to undertake archaeological investigations? to exercise in relation to 
any area of archaeological importance? the statutory functions* relating to 
archaeological areas conferred? on the investigating authority? for such an area’. A 
person’s appointment as investigating authority may be cancelled at any time by 
the Secretary of Stateó. On appointing or cancelling the appointment of any 
person as investigating authority for an area of archaeological importance, the 
Secretary of State must notify each local authority? in whose area the area of 
archaeological importance in question is wholly or partly situated’?. 

Where there is for the time being no investigating authority for an area of 
archaeological importance, the functions of the investigating authority for that 
area are exercisable by the Secretary of State!?. 

A person duly authorised in writing by any person by whom the functions of 
an investigating authority are for the time being exercisable may act on his behalf 
in the exercise of those functions!?. 
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1 The appointment is on such terms and for such period as the Secretary of State thinks fit: Ancient 
Monuments and Archaeological Areas Act 1979, $. 34 (1). As to commencement, see para. 590, 
ante. As to the Secretary of State, see para. 590, note 3, ante. 

For the meaning of “archaeological investigation”, see para. 601, note 6, ante. 

For the meaning of “area of archaeological importance”, see para. 631, note 2, ante.- 

For the meaning of “functions”, see para. 593, note 2, ante. 

Le. by the Ancient Monuments and Archaeological Areas Act 1979, Part II (ss. 33-41). 
“Investigating authority” for an area of archaeological importance means the person for the time 
being holding appointment under ibid., s. 34, or, if there is no such person, the Secretary of State: 
s. 4I (2). l 

7 leb Se SY, (00): 

8 Ibid., s. 34 (2). 

9 For the meaning of “local authority”, see para. $93, note 1, ante. 

to Ancient Monuments and Archaeological Areas Act 1979, s. 34 (3). 

11 Ibid., s. 34 (4). 

12 Ibid., s. 34 (5). 
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636. Operations in archaeological areas. If any person carries out, or causes or 
permits to be carried out, on land! in an area of archaeological importance?, any 
operations which disturb the ground?, flooding operations‘ or tipping operations? 
without first having served® an operations notice’ relating to those operations®, or 
within six weeks of serving such a notice’, he is guilty of an offence?®. 

Where an operations notice is served with respect to operations which are to be 
carried out after clearance of any site!!, the developer'? must notify the 
investigating authority!? for the area of archaeological importance in question of 
the clearance of the site immediately on completion of the clearance operations’. 

A district council, London borough council or the Common Council of the 
City of London may institute proceedings for an offence under these provisions in 
respect of operations on any site situated partly in its area notwithstanding that the 
operations are confined to a part of the site outside its area!S. Any such council 
may take High Court proceedings for an injunction prohibiting those operations 
from being carried out in contravention of these provisions!® if it appears to it (1) 
that any operations are being, or are about to be, carried out in contravention of 
these provisions on any site situated wholly or partly in its area??; and (2) that the 
site contains or is likely to contain anything of archaeological or historical interest 
which will be disturbed, damaged, destroyed or removed without proper 
archaeological investigation!® if operations are carried out on the site without 
regard for the archaeological areas provisions!?. 

In any proceedings for an offence under these provisions it is a defence? for the 
accused to prove either (a) that he did not know and had no reason to believe that 
the site of the operations was within an area of archaeological importance?" ; or (b) 
that the operations were urgently necessary in the interests of safety or health and 
that written notice of the need for the operations was given to the Secretary of 
State as soon as reasonably practicable??, 


1 References to operations on any land include references to operations in, under or over the land: 
Ancient Monuments and Archaeological Areas Act 1979, s. 41 (1) (c). As to commencement, see 
para. $90, ante. For the meaning of “land”, see para. 592, note 7, ante. 

2 For the meaning of “‘area of archaeological importance”, see para. 631, note 2, ante. 

3 Ancient Monuments and Archaeological Areas Act 1979, s. 35 (2) (a). In any proceedings for an 
offence under s. 35 consisting in carrying out, or causing or permitting to be carried out, any 
operations which disturb the ground, it is a defence for the accused to prove that he took all 
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reasonable precautions and exercised all due diligence to avoid or prevent such disturbance: s. 37 

(5). | 

Ibid., s. 35. (2)-(b). For the meaning of “flooding operations”, see para. 600, note 2, ante. 

Ibid., s. 35 (2) (c). For the meaning of “tipping operations”, see para. 600, note 2, ante. 

As to service, see para. $92, ante. 

“Operations notice” means a notice complying with the Ancient Monuments and 

Archaeological Areas Act 1979, s. 35 (4), (5) (see para. 637, post): ss. 35 (3), 41 (1) (a). 

8 Ibid., s. 35 (1) (a). For exemptions, see para. 639, post. 

9 Ibid., s. 35 (1) (b). 

10 Ibid., s. 35 (1). A person guilty of such an offence is liable, on summary conviction, to a fine not 
exceeding the statutory maximum (defined in para. 593, note 6, ante) (s. 35 (9) (a)), or, on 
conviction on indictment, to a fine (s. 35 (9) (b)). 

11 References to the clearance of any site are references to the demolition and removal of any 
existing building or other structure on the site and the removal of any other materials on it so as 
to clear the surface of the land, but do not include the levelling of the surface or the removal of 
materials from below the surface: ibid., s. 41 (1) (d). 

12 “The developer” means the person carrying out or proposing to carry out the operations in 
question: ibid., ss. 35 (3), 41 (1) (a). 

13 For the meaning of “investigating authority’’, see para. 635, note 6, ante. 

14 Ancient Monuments and Archaeological Areas Act 1979, s. 35 (7). “Clearance operations” means 
operations undertaken for the purpose of or in connection with the clearance of any site: s. 41 (1) 
(e). If in a case falling within s. 35 (7) the developer carries out, or causes or permits to be carried 
out, any of the operations to which the operations notice relates without having first notified the 
investigating authority of the clearance of the site, s. 35 has effect in relation to those operations as 
if the operations notice had not been served: 35 (8). l 

15 Ibid., ss. 35 (10), 41 (1) (b). Section 35 (10) is expressed to be without prejudice to the Local 
Government Act 1972, $. 222, for which see LOCAI GOVERNMENT, vol. 28, para. 1339. 

16 l.e. in contravention of the Ancient Monuments and Archaeological Areas Act 1979, s. 35. 

17 Ibid., s. 35 (10) (a). 

18 For the meaning of “‘archaeological investigation”, see para. 601, note 6, ante. 

19 Ancient Monuments and Archaeological Areas Act 1979, s. 35 (10) (b). The provisions referred to 
are those of Part II (ss. 33-41). 

20 For a further defence, see note 3, supra. 

21 Ancient Monuments and Archaeological Areas Act 1979, s. 37 (6) (a). 

22 Ibid., s. 37 (6) (b). As to the Secretary of State, see para. $90, note 3, ante. 
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637. Operations notice. An operations notice! must be in the prescribed form? 
and must specify the operations to which it relates, the site on which they are to be 
carried out, the date on which it is proposed to begin them and, where they are to 
be carried out after clearance of the site?, the developer’s* estimated date for 
completion of the clearance operations. The notice must be accompanied by a 
certificate in the prescribed form as to entitlement to carry out the operations or 
the right to enter on and take possession of the site? and also, in relation to 
operations proposed to be carried out on Crown land” otherwise than by or on 
behalf of the Crown, a certificate from the appropriate authority3 in the 
prescribed form consenting to the exercise in relation to that land in connection 
with those operations of the appropriate powers? of entry?, 

The operations notice must be served!! by the developer (1) in the case of land 
in England and Wales, on the district council, London borough council or the 
Common Council of the City of London, or, as the case may be, on each such 
council in whose area the site is wholly or partly situated!?; or (2) where the 
developer is any such council, on the Secretary of State!?. Regulations made by the 
Secretary of State may prescribe the steps to be taken by any council or local 
authority on whom an operations notice is so served'4. 
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1 For the meaning of “operations notice”, see para. 636, note 7, ante. 

2 Ancient Monuments and Archaeological Areas Act 1979, s. 35 (4) (c). As to commencement, see 
para. 590, ante. For the meaning of “prescribed”, see para. 608, note 1, ante. 

3 As to references to clearance of the site, see para. 636, note II, ante. 

4 For the meaning of “developer”, see para. 636, note 12, ante. l 

$ Ancient Monuments and Archaeological Areas Act 1979, s. 35 (4) (a). For the meaning of 
“clearance operations”, see para. 636, note 14, ante. 

6 Ibid., s. 35 (4) (b). As to such a certificate, see s. 36, and para. 638, post. 

7 For the meaning of “Crown land”, see para. $97, note I, ante. 

8 For the meaning of “appropriate authority”, see para. 597, note 6, ante. 

9 Le. powers conferred by the Ancient Monuments and Archaeological Areas Act 1979, ss. 38, 40: 
see paras. 640, 642, post. 

10 Ibid., s. ṣo (3). 

11 As to service, see para. $92, ante. 

12 Ancient Monuments and Archaeological Areas Act 1979, ss. 35 (5) (a), 41 (1) (b). 

13 Ibid., s. 35 (5) (c). As to the Secretary of State, see para. 590, note 3, ante. 

14 Ibid., s. 35 (6). At the date at which this volume states the law no such regulations had been made. 


638. Certificate to accompany operations notice. A person is qualified to 
issue a certificate to accompany an operations notice! if he either (1) has an interest 
in the site of the operations which, apart from any restrictions imposed by law, 
entitles him to carry out the operations in question’; or (2) has a right to enter on 
and take possession of that site under the statutory powers? of entry on land 
subject to compulsory purchase‘. Statutory undertakers? are qualified to issue the 
certificate if they are entitled by or under any enactment to carry out the 
operations in question®. Any such certificate (a) must be signed by or on behalf of 
a person or persons qualified’ to issue itë; (b) must state that the person issuing the 
certificate has an interest within head (1) or, as the case may be, a right within head 
(2) or, in the case of a certificate issued by statutory undertakers, must state that it 
is so issued and specify the enactment by or under which they are entitled to carry 
out the operations in question?; and (c) if the person issuing the certificate is not 
the developer!®, must state that he has authorised the developer to carry out the 
operations!?, 

If any person issues a certificate which purports to comply with these 
requirements and which contains a statement which he knows to be false or 
misleading in a material particular, or recklessly issues a certificate which purports 
to comply with these requirements and which contains a statement which is false 
or misleading in a material particular, he is guilty of an offence and liable on 
summary conviction to a fine not exceeding £200!?. 


1 Le. a certificate for the purposes of the Ancient Monuments and Archaeological Areas Act 1979, 
s. 35 (4) (b): see para. 637, ante. 

Ibid., s. 36 (1) (a). As to commencement, see para. $90, ante. 

Le. under the Compulsory Purchase Act 1965, s. 11 (1) or s. 11 (2): see COMPULSORY ACQUISITION, 
vol. 8, para. 150. 

Ancient Monuments and Archaeological Areas Act 1979, s. 36 (1) (b). 

“Statutory undertakers’’ means (1) persons authorised by any enactment (defined in para. $94, 
note 2, ante) to carry on any railway, light railway, tramway, road transport, water transport, 
canal, inland navigation, dock, harbour, pier or lighthouse undertaking, or any undertaking for 
the supply of electricity, gas, hydraulic power or water (ibid., s. 61 (2) (a)); (2) the British 
Airports Authority, the Civil Aviation Authority, the National Coal Board, the Post Office and 
any other authority, body or undertakers which by virtue of any enactment are to be treated as 
statutory undertakers for any of the purposes of the Town and Country Planning Act 1971 
(Ancient Monuments and Archaeological Areas Act 1979, s. 61 (2) (b)); and (3) any other 
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authority, body or undertakers specified in an order made by the Secretary of State under s. 61 (2) 
(c) (s. 61 (2) (c)). As to orders, see s. 60, and para. 591, ante. 

6 Ibid., s. 36 (2). 

7 Le. qualified in accordance with ibid., s. 36 (1) or s. 36 (2). 

8 Ibid., s. 36 (3) (a). 

9 Ibid., s. 36 (3) (b). 

10 For the meaning of “developer”, see para. 636, note 12, ante. 

11 Ancient Monuments and Archaeological Areas Act 1979, s. 36 (3) (c). 

12 Ibid., s. 36 (4). 


639. Exemptions. The requirement to give an operations notice! does not apply 
to any operations carried out with the consent of the investigating authority? for 
the area of archaeological importance in question?. 

The Secretary of State may by order* direct that the requirements are not to 
apply to the carrying out, or to the carrying out by any class or description of 
persons specified in the order, of operations of any class or description so 
specified®. Further, he may direct® that any exemption conferred by such an order 
1s not to apply to the carrying out on any land specified in the direction, or to the 
carrying out on any land so specified by any class or description of persons so 
specified, of operations of any class or description so specified, and may withdraw 
any such direction”. 

1 Le. the requirements of the Ancient Monuments and Archaeological Areas Act 1979, s. 35: see 
para. 636, ante. 

2 For the meaning of “‘investigating authority”, see para. 635, note 6, ante. 

3 Ancient Monuments and Archaeological Areas Act 1979, s. 37 (1). As to commencement, see 
para. 590, ante. For the meaning of “area of archaeological importance”, see para. 631, note 2, 
ante. 

4 As to orders, see ibid., s. 60, and para. 591, ante. As to the Secretary of State, see para. 590, note 3, 
ante. 

5 Ibid., s. 37 (2). Any such exemption may be either unconditional or subject to any conditions 
specified in the order: s. 37 (2). 

6 Any such direction does not take effect until notice of it has been served on the occupier or, if 
there is no occupier, on the owner of the land in question: s. 37 (4). As to service, see para. 592, 
ante. For the meaning of “owner”, see para. $92, note $, ante. 

7 Ibid., s. 37 (3). 


640. Power to enter and excavate. Where an operations notice! is served with 
respect to any operations, the investigating authority? for the area of 
archaeological importance? in which the site of operations is situated thereupon 
has a right to enter, at any reasonable time, the site and any land giving access to 
the site, for either or both of the following purposes: 


(1) for the purpose of inspecting the site, including any buildings or other 
structures on it, with a view to recording any matters of archaeological or 
historical interest and determining whether it would be desirable to carry 
out any excavations in the site*; and 

(2) for the purpose of observing any operations carried out on the site with a 
view to examining and recording any objects or other material of 
archaeological or historical interest, and recording any matters of 
archaeological or historical interest, discovered during the course of those 
operations”. 

Where an operations notice is served with respect to any operations®, and the 
investigating authority serves notice of its intention to. excavate the site”, the 
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investigating authority has a right to carry out excavations in the site for the 
purpose of archaeological investigation® at any time during the period allowed for 
excavation?. At any reasonable time, that authority may enter the site and any land 
giving access to it for the purpose of exercising such a right to excavate'°. Where 
(a) the investigating authority has served notice’ of its intention to excavate the 
site!?, and (b) the six-week period beginning with the date of service of the 
operations notice has expired'*, that authority has a right to carry out excavations 
in the site for the purpose of archaeological investigation notwithstanding that the 
period allowed for excavation! has not yet begun, but only if the authority does 
not thereby obstruct the execution on the site by the developer of clearance 
operations!5 or any other operations to which the requirements as to operations 
notices!® do not apply!”, and, at any reasonable time, may enter the site and any 
land giving access to it for the purpose of exercising the right to excavate!®. 

If operations to which the operations notice relates are carried out on the site at 
a time when the investigating authority has a right to excavate the site!”, the 
requirements as to operations notices have effect in relation to those operations as 
if the operations notice had not been served, subject, however, to any 
exemption? or defence?! conferred??, 

At any time, the Secretary of State may direct?’ (i) that an investigating 
authority must comply with any conditions specified in the direction in exercising 
any of its powers under these provisions?* in relation to any site, or (ii) that any 
such power is to cease to be exercisable by an investigating authority in relation to 
the whole or any part of any site?6. 


= 


For the meaning of “operations notice”, see para. 636, note 7, ante. As to the service of such 

notices, see para. 637, ante. 

For the meaning of “investigating authority”, see para. 635, note 6, ante. 

For the meaning of “area of archaeological importance”, see para. 631, note 2, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 38 (1) (a). As to the treatment and 

preservation of finds, see s. $4, and para. 648, post. For supplementary provisions as to powers of 

entry, see s. 44, and para. 647, post. As to commencement, see para. $90, ante. 

Ibid., s. 38 (1) (b). 

Ibid., s. 38 (2) (a). 

Ibid., s. 38 (2) (b). Before the end of the four-week period beginning with the date of service of 

the operations notice, the investigating authority must (1) serve notice in the prescribed form on 

the developer (defined in para. 636, note 12, ante) (s. 38 (3) (a)), and (2) serve a copy of that notice 
on any council served with the operations notice and also, unless the functions of the 
investigating authority are for the time being exercisable by the Secretary of State, on the 

Secretary of State (s. 38 (3) (b)). Otherwise the authority will not have a right to excavate: s. 38 

(3). As to service, see para. 592, ante. For the meaning of “prescribed”, see para. 608, note 1, ante. 

As to the Secretary of State, see para. 590, note 3, ante. 

For the meaning of “archaeological investigation”, see para. 601, note 6, ante. 

9 Ancient Monuments and Archaeological Areas Act 1979, s. 38 (2). The period allowed for 
excavation is the period of four months and two weeks beginning (1) with the date immediately 
following the end of the six-week period beginning with the date of service of the operations 
notice (s. 38 (4) (a)); or (2) where the operations specified in that notice are to be carried out after 
clearance of the site (defined in para. 636, note 11, ante), with the date of receipt of the 
notification of clearance required under s. 35 (7) (see para. 636, ante) or with the date first 
mentioned in head (1) in this note, whichever last occurs (s. 38 (4) (b)); or (3) with any earlier date 
agreed between the investigating authority and the developer (s. 38 (4) (©). 

10 Ibid., s. 38 (6). 

11 Le. in accordance with ibid., s. 38 (3). 

12 Ibid., s. 38 (5) (a). 

13 Ibid., s. 38 (s) (b). 

14 See note 9, supra. 

15 For the meaning of “‘clearance operations”, see para. 636, note 14, ante. 
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16 l.e. the Ancient Monuments and Archaeological Areas Act 1979, s. 35: see para. 636, ante. 

17 Ibid., s. 38 (5). 

18 Ibid., s. 38 (6). 

19 l.e. in accordance with ibid., s. 38 (2) or s. 38 (5). 

20 As to exemptions, see para. 639, ante. 

21 As to defences, see para. 636, ante. 

22 Ancient Monuments and Archaeological Areas Act 1979, s. 38 (7). 

23 On giving such a direction the Secretary of State must serve a copy of it on the investigating 
authority (s. 38 (9) (a)), any council served with the operations notice in question (s. 38 (9) (b)), the 
developer (s. 38 (9) (c)), and any person other than the developer by whom the certificate 
accompanying the operations notice (see para. 638, ante) was issued (s. 38 (9) (d)). 

24 Le. ibid., s. 38 (1)-(7). 

25 Ibid., s. 38 (8) (a). He may vary or revoke any such direction (s. 38 (8)), and, on so doing, must 
notify the persons listed in note 23, supra, giving particulars of the effect of any variation (s. 38 


(9)). 
26 Ibid., s. 38 (8) (b). 


641. Power to enter and investigate in advance of operations notice. If an 
authority possessing compulsory purchase powers! notifies the investigating 
authority? for any area of archaeological importance? that it proposes to carry out, 
or to authorise someone else to carry out, on any site in the area, any operations in 
respect of which an operations notice must be served‘, other than exempt 
operations®, the investigating authority has a right to enter, at any reasonable 
time, the site and any land giving access to it, for the purpose of inspecting the site, 
including any buildings or other structures on it, with a view to recording any 
matters of archaeological or historical interest and determining whether it would be 
desirable to carry out any excavations in the site®. This right of entry ceases at the 
end of one month beginning with the day on which it is first exercised”. The 
Secretary of State may give directions as to the exercise of this power®. 


1 “Authority possessing compulsory purchase powers” means any person or body of persons who 
could be or have been authorised to acquire an interest in land compulsorily: Ancient 
Monuments and Archaeological Areas Act 1979, s. 39 (5). For the meaning of “land”, see para. 
592, note 7, ante. As to commencement, see para. $90, ante. 


2 For the meaning of “investigating authority”, see para. 635, note 6, ante. 

3 For the meaning of “area of archaeological importance”, see para. 631, note 2, ante. 

4 Le. operations of a description mentioned in the Ancient Monuments and Archaeological Areas 
Act 1979, s. 35 (2): see para. 636, ante. 

s “Exempt operations” means operations excluded from the application of ibid., s. 35, by an order 
under s. 37 (see para. 639, ante): s. 39 (1). 

6 Ibid., s. 39 (1). 

7 Ibid., s. 39 (2). 

8 Ibid., s. 39 (3), applying s. 38 (8) (see para. 640, text and notes 23-26, ante). Section 38 (9) does 


not apply in relation to a direction under s. 38 (8) with respect to the exercise of the power of 
entry under s. 39: s. 39 (4). On giving any such direction the Secretary of State must serve a copy 
of the direction on the investigating authority (s. 39 (4) (a)), the authority possessing compulsory 
purchase powers (s. 39 (4) (b)), and the owner and (if the owner is not the occupier) the occupier 
of the site in question (s. 39 (4) (c)). For the meaning of “owner”, see para. $92, note 5, ante. On 
varying or revoking any such direction the Secretary of State must notify the same persons, 
giving particulars of the effect of any variation: s. 39 (4). As to the Secretary of State, see para. 590, 
note 3, ante. 


642. Other powers of entry. Where an operations notice! is served with respect 
to any operations, 


(1) any person duly authorised in writing by the Secretary of State may at any 
reasonable time enter the site of the operations for the purpose of inspecting 
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the site, including any building or other structure on it, and recording any 
matters of archaeological or historical interest observed in the course of that 


inspection”; and oa, de 

(2) any person duly authorised in writing by the Royal Commission on 
Historical Monuments may at any reasonable time enter the site for the 
purpose of inspecting any building or other structure on the site and 
recording any matters of archaeological or historical interest observed in 
the course of that inspection?. 


1 For the meaning of “operations notices”, see para. 636, note 7, ante. As to the service of such 
notices, see para. 637, ante. 

2 Ancient Monuments and Archaeological Areas Act 1979, s. 40 (a). As to commencement, see 
para. 590, ante. As to the Secretary of State, see para. $90, note 3, ante. 


3 Ibid., s. 40 (b). 


(iv) Miscellaneous 


A. METAL DETECTORS 


643. Restrictions on the use of metal detectors. Restrictions are imposed on 
the use of metal detectors! in a protected place, which means any place which is 
either (1) the site? of a scheduled monument? or of any monument’ under the 
ownership® or guardianship® of the Secretary of State or a local authority’ by 
virtue of the Ancient Monuments and Archaeological Areas Act 19798, or (2) 
situated in an area of archaeological importance’. 

The use of a metal detector in these circumstances, or the removal of finds 
discovered by such use, requires the written consent of the Secretary of State!0, 
which may be granted either unconditionally or subject to conditions!!. Because a 
metal detector ranks as apparatus for wireless telegraphy?!? its use also requires the 
authority of a licence issued by the Secretary of State??. 


1 “Metal detector” means any device designed or adapted for detecting or locating any metal or 
mineral in the ground: Ancient Monuments and Archaeological Areas Act 1979, s. 42 (2). As to 
commencement, see para. 590, ante. 

As to references to the site of a monument, see para. 595, ante. 

For the meaning of “scheduled monument”, see para. 598, note 4, ante. 

For the meaning of “monument”, see para. 595, ante. 

As to the acquisition of monuments, see paras. 614, 615, ante. 

As to guardianship, see para. 616, ante. 

As to the Secretary of State, see para. 590, note 3, ante. For the meaning of “local authority”, see 

para. 593, note 1, ante. 

8 Ancient Monuments and Archaeological Areas Act 1979, s. 42 (2) (a). 
9 Ibid., s. 42 (2) (b). For the meaning of “area of archaeological importance”, see para. 631, note 2, 
ante. 

10 See ibid., s. 42 (1), (3), and para. 644, post. The Secretary of State is in practice the Secretary of 
State for the Environment. 

11 Ibid., s. 42 (4). As to failure to comply with conditions, see para. 645, post. 

12 Such apparatus includes inter alia apparatus for emitting and receiving, over paths not provided 
by a material substance, low frequency electromagnetic energy used in connection with the 
determination of the position of any object: see the Wireless Telegraphy Act 1949, s. 19 (£), and 
TELECOMMUNICATIONS. 

13 Ibid., s. 1 (1); Post Office Act 1969, ss. 2 (6), 3 (1) (a); Ministry of Posts and Telecommunications 
(Dissolution) Order 1974, S.I. 1974 No. 691, art. 2. The Secretary of State is in practice the Home 
Secretary. As to such licences, see TELECOMMUNICATIONS. 
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644. Use of metal detector or removal of finds without consent. If a person 
uses a metal detector! in a protected place? without the written consent of the 
Secretary of State he is guilty of an offence and liable on summary conviction to a 
fine not exceeding 200°. If a person without such written consent removes any 
object of archaeological or historical interest which he has discovered by the use of 
a metal detector in a protected place he is guilty of an offence and liable, on 
summary conviction, to a fine not exceeding the statutory maximum‘ or, on 
conviction on indictment, to a fine?. 

In proceedings for the unlawful use of a metal detector it is a defence for the 
accused to prove that he used it for a purpose other than detecting or locating 
objects of archaeological or historical interestó, and in proceedings for either 
offence it is a defence for the accused to prove that he had taken all reasonable 
precautions to find out whether the place where he used the detector was a 
protected place and did not believe that it was’. 

1 For the meaning of “metal detector”, see para. 643, note I, ante. 

2 For the meaning of “protected place”, see para. 643, ante. 

3 Ancient Monuments and Archaeological Areas Act 1979, s. 42 (1). As to commencement, see 
para. 590, ante. As to offences by corporations, see para. 594, ante. As to the Secretary of State, see 
para. 590, note 3, ante. 

4 For the meaning of “the statutory maximum”, see para. $93, note 6, ante. 

s Ancient Monuments and Archaeological Areas Act 1979, s. 42 (3). 

6 Ibid., s. 42 (6). 

7 lbid., s. 42 (7). 


645. Failure to comply with conditions of consent. If any person in using a 

metal detector! in a protected place? in accordance with any consent granted by 

the Secretary of State fails to comply with any condition attached to the consent 

he is guilty of an offence and liable on summary conviction to a fine not exceeding 

£200; and if any person, in removing or otherwise dealing with any object 

which he has discovered by the use of a metal detector in a protected place in 

accordance with any such consent fails to comply with any such condition he is 

guilty of an offence and liable, on summary conviction, to a fine not exceeding the 

statutory maximum? or, on conviction on indictment, to a fine*. 

1 For the meaning of “metal detector”, see para. 643, note I, ante. 

2 For the meaning of “protected place”, see para. 643, ante. 

3 Ancient Monuments and Archaeological Areas Act 1979, s. 42 (5) (a), applying the penalty 
provided by s. 42 (1). As to the Secretary of State, see para. 590, note 3, ante. 

4 For the meaning of “the statutory maximum”, see para. $93, note 6, ante. 

5 Ancient Monuments and Archaeological Areas Act 1979, s. 42 (s) (b), applying the penalty 
provided by s. 42 (3). 


B. POWERS OF ENTRY 


646. Power of entry for survey and valuation. At any reasonable time, 
any authorised person! may enter any land? for the purpose of surveying it?, or 
estimating its value, in connection with any proposal to acquire that or any other 
land under the Ancient Monuments and Archaeological Areas Act 1979,* or in 
connection with any claim for compensation under that Act in respect of any such 
acquisition for any damage? to that or any other lands. 

Where under this power a person proposes to carry out works’ authorised for 
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the purposes mentioned above, he may not carry out those works unless the prior 
notice of intended entry® included notice of his intention to carry out those 
works?, and if the land is held by statutory undertakers!% who object to the 
proposed works on the grounds that the carrying out of the works would be 
seriously detrimental to the carrying on of their undertaking, the works must not 
be carried out except with the authority of the Secretary of State!!. 


1 A person is authorised under this provision if he is an officer of the Valuation Office of the Inland 
Revenue Department or a person duly authorised in writing by the Secretary of State or other 
authority proposing to make the acquisition which is the occasion of the survey or valuation or, 
as the case may be, from whom in accordance with the Ancient Monuments and Archaeological 
Areas Act 1979 compensation in respect of the damage is recoverable (see s. 46, and para. 651, 
post): s. 43 (2). As to commencement, see para. 590, ante. As to the Secretary of State, see para. 
$90, note 3, ante. 

2 For the meaning of “land”, see para. 592, note 7, ante. 

3 Subject to the Ancient Monuments and Archaeological Areas Act 1979, s. 44 (9) (see infra), the 
power to survey land conferred by s. 43 is to be construed as including power to search and bore 
for the purposes of ascertaining the nature of the subsoil or the presence of minerals in it: s. 43 (3). 

4 See paras. 614, 615, ante. 

$ See the Ancient Monuments and Archaeological Areas Act 1979, s. 46, and para. 651, post. 

6 Ibid., s. 43 (1). 

7 For the meaning of “works”, see para. 600, note 2, ante. The works referred to are those 
authorised by ibid., s. 43 (3): see note 3, supra. 

8 Le. the notice under s. 44 (2) (a): see para. 647, post. 

9 Ibid., s. 44 (9) (a). 

10 For the meaning of “statutory undertakers”, see para. 638, note s, ante. 
11 Ancient Monuments and Archaeological Areas Act 1979, s. 44 (9) (b). 


647. Prerequisites to entry. In the exercise of any power of entry under the 
Ancient Monuments and Archaeological Areas Act 1979!, other than the power 
conferred for the purposes of survey and valuation?, no person may enter any 
building or part of a building occupied as a dwelling house without the occupier’s 
consent?. 

In the exercise of any power of entry under the Act, other than the power 
to enter to execute works urgently necessary?, no person may demand admission 
as of right to any land? which is occupied unless prior notice of the intended entry 
has been given to the occupier (1) where the purpose of the entry is to carry out 
any works® on the land, not less than fourteen days before the day on which 
admission is demanded’ or (2) in any other case, not less than twenty-four hours 
before admission is demanded. 

If so required by or on behalf of the owner? or occupier of the land, a person 
seeking to enter it in exercise of any power of entry under the Act must produce 
evidence of his authority before entering?®. 


=] 


Powers of entry arise under the Ancient Monuments and Archaeological Areas Act 1979, s. $ (1) 
(entry to execute works urgently necessary : see para. 611, ante), s. 26 (1) (entry on land believed 
to contain ancient monuments: see para. 629, ante), s. 38 (6) (entry to excavate after operations 
notice: see para. 640, ante), s. 39 (1) (entry to investigate in advance of operations notice: see para. 
641, ante), s. 40 (a), (b) (entry to inspect and record: see para. 642, ante), and s. 43 (1) (entry to 
survey and value: see para. 646, ante). As to commencement, see para. 590, ante. 

2 Le. the power conferred by ibid., s. 43 (1): see para. 646, ante. 

3 Ibid., s. 44 (1). 

4 Le. the power of entry under ibid., s. 5 (1): see para. 611, ante. 

5 For the meaning of “land”, see para. $92, note 7, ante. 

6 For the meaning of “works”, see para. 600, note 2, ante. This does not apply to excavations in 
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exercise of the power under the Ancient Monuments and Archaeological Areas Act 1979, s. 26 or 
s. 38 (see paras. 629, 640, ante): s. 44 (2) (a). 

7 Ibid., s. 44 (2) (a). Where the entry is under s. 43 for the purpose of survey and valuation and it is 
intended to carry out works authorised by s. 43 (3), the notice must also give notice of that 
intention: s. 44 (9) (a). 

8 Ibid., s. 44 (2) (b). 

9 For the meaning of ‘‘owner’’, see para. $92, note s, ante. 

10 Ancient Monuments and Archaeological Areas Act 1979, s. 44 (3). 


648. Exercise of power of entry. Any power of entry under the Ancient 
Monuments and Archaeological Areas Act 1979! is to be construed as including 
power for any person entering any land? in exercise of the power to take with him 
any assistance or equipment reasonably required for the purpose to which his 
entry relates and to do there anything reasonably necessary for carrying out that 
purpose?. Where a person enters any land in exercise of any power of entry under 
the Act for the purpose of carrying out any archaeological investigation* or 
examination of the land?, he may take and remove such samples of any 
description as appear to him to be reasonably required for the purpose of 
archaeological analysis. 

Where any works” are being carried out on any land in relation to which any 
power of entry under the Act is exercisable, a person acting in the exercise of that 
power must comply with any reasonable® requirements or conditions imposed by 
the person by whom the works are being carried out for the purpose of 
preventing interference with or delay to the works”. 

Any person who intentionally obstructs a person acting in the exercise of any 
power of entry under the Act is guilty of an offence and liable on summary 
conviction to a fine not exceeding £ 20010, 

For a list of these powers, see para. 647, note I, ante. 
For the meaning of “land”, see para. $92, note 7, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 44 (4). As to commencement, see para. 
, ante. 

4 For the meaning of “archaeological investigation”, see para. 601, note 6, ante. 

5 “Archaeological examination of the land” means any examination or inspection of the land, 
including any buildings or other structures on it, for the purpose of obtaining and recording any 
information of archaeological or historical interest: Ancient Monuments and Archaeological 
Areas Act 1979, s. 61 (5). 

6 Ibid., s. 44 (5), which is expressed to be without prejudice to s. 44 (4). 

7 For the meaning of “works”, see para. 600, note 2, ante. 

8 Any requirements or conditions so imposed are not to be regarded as reasonable for this purpose 
if compliance with them would in effect frustrate the exercise of the power of entry or the 
purpose of the entry: Ancient Monuments and Archaeological Areas Act 1979, s. 44 (7). l 

9 Ibid., s. 44 (6), which does not apply where the works are being carried out in contravention of 
s. 2 (1) or s. 2 (6) (see para. 600, ante) or s. 35 (see para. 636, ante): s. 44 (7). 

10 Ibid., s. 44 (8). 
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649. Treatment and preservation of finds. Where a person enters any land! in 
exercise of any power of entry under the Ancient Monuments and Archaeological 
Areas Act 1979? (1) to carry out any excavations in the land or any operations 
affecting any ancient monument? situated in, on or under the land‘, (2) to observe 
any operations on the land in exercise of any of certain statutory powers’, or (3) to 
carry out any archaeological examination of the land?, he may take temporary 
custody of any object of archaeological or historical interest discovered during the 
course of those excavations or operations or, as the case may be, during the course 


Paras. 649, 650 Vol. 34: Open Spaces and Historic Buildings 340 
eS eee 


of that examination, and remove it from its site for the purpose of examining, 
testing, treating, recording or preserving it’. 

The Secretary of State or other authority by or on whose behalf the power of 
entry was exercised may not retain the object without the owner’s consent 
beyond the period reasonably required for examining and recording it and 
carrying out any test or treatment which appears desirable for the purpose of 
archaeological investigation® or analysis or with a view to restoring or preserving 
the object’. 

Nothing in these provisions affects any right of the Crown in relation to 
treasure trove!0, 


For the meaning of “land”, see para. $92, note 7, ante. 

For a list of these powers, see para. 647, note 1, ante. 

For the meaning of “ancient monument”, see para. 613, ante. 

Ancient Monuments and Archaeological Areas Act 1979, s. 54 (1) (a). As to commencement, see 

para. 590, ante. 

s Ibid., s. 54 (1) (b). The powers referred to are those conferred by s. 6 (3) (a) or s. 6 (4) (b) (see para. 
612, ante) or s. 38 (1) (b) (see para. 640, ante). 

6 Ibid., s. 54 (1) (c). For the meaning of ‘archaeological examination of the land”, see para. 648, 

note $, ante. 
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7 Ibid., s. $4 (1). 
8 For the meaning of “‘archaeological investigation”’, see para. 601, note 6, ante. 
g Ancient Monuments and Archaeological Areas Act 1979, s. 54 (2). As to the Secretary of State, see 


ara. §90, note 3, ante. 
10 Ibid., s. 54 (3). As to treasure trove, see CONSTITUTIONAL LAW, vol. 8, paras. 1513-1515. 


C. FINANCIAL PROVISIONS 


650. Expenditure on archaeological investigation. The Secretary of State 
may undertake, or assist in, or defray or contribute towards the cost of, an 
archaeological investigation! of any land? which he considers may contain an 
ancient monument? or anything else of archaeological or historical interest*; and 
any local authority? may undertake, or assist in, or defray or contribute towards 
the cost of, an archaeological investigation of any land in or in the vicinity of its 
area, being land which it considers may contain an ancient monument or anything 
else of archaeological or historical interest®. 

The Secretary of State or any local authority may publish the results of any 
archaeological investigation undertaken, assisted, or wholly or partly financed by 
him or it under these provisions in such manner and form as he or it thinks fit’. 


1 For the meaning of “archaeological investigation”, see para. 601, note 6, ante. 

2 For the meaning of “land”, see para. 592, note 7, ante. The powers conferred by the Ancient 

Monuments and Archaeological Areas Act 1979, s. 45, are exercisable in relation to any land 

which is not within Great Britain and which forms part of the sea bed within the seaward limits 

of United Kingdom territorial waters adjacent to the coast of Great Britain: s. 45 (4), which is 

expressed to be without prejudice to the application, by virtue of s. $3 (see paras. 590, $98, 620, 

ante), of any other provisions of the Act to land which is not within Great Britain. As to 

territorial waters, see FOREIGN RELATIONS, vol. 18, para. 1457. 

For the meaning of “ancient monument”, see para. 613, ante. 

4 Ancient Monuments and Archaeological Areas Act 1979, s. 45 (1). As to commencement, see 
para. $90, ante. As to the Secretary of State, see para. 590, note 3, ante. 

s For the meaning of “local authority”, see para. 593, note 1, ante. 


w 
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6 Ancient Monuments and Archaeological Areas Act 1979, s. 45 (2). 
7 Ibid., s. 45 (3). 


651. Compensation for damage. Where, in the exercise in relation to any land! 
of any power to which this provision applies?, any damage has been caused to that 
land or to any chattels on that land, any person interested in that land or those 
chattels may recover compensation in respect of that damage from the Secretary 
of State or other authority by or on whose behalf the power was exercised’. 
Where any such damage is caused in the exercise of any such power by or on 
behalf of any person for the time being holding appointment as the investigating 
authority? for an area of archaeological importance, compensation is 
recoverable?, from the Secretary of State instead of from that person’. 


1 For the meaning of “land”, see para. 592, note 7, ante. 

2 This provision applies to any power to enter, or to do anything, on any land under the Ancient 
Monuments and Archaeological Areas Act 1979, s. 6, s. 26, ss. 38—40 Or s. 43 (see paras. 612, 629, 
640—642, 646, ante.): s. 46 (3). 

Ibid., s. 46 (1). As to commencement, see para. s9u, ante. As to claims for compensation, see para. 
608, note 1, ante. As to the Secretary of State, see para. 590, note 3, ante. 

For the meaning of “investigating authority”, see para. 635, note 6, ante. 

For the meaning of “area of archaeological importance”, see para. 631, note 2, ante. 

Le. in accordance with the Ancient Monuments and Archaeological Areas Act 1979, s. 46. 
Ibid., s. 46 (2). 
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652. Grants to the Architectural Heritage Fund. The Secretary of State may 

make grants to the institution registered under the Charities Act 1960 under the 

name of the Architectural Heritage Fund’. Such a grant may be made subject to 

such conditions as he may think fit to impose’. 

1 Ancient Monuments and Archaeological Areas Act 1979, s. 49 (1). As to the registration of 
charities, see CHARITIES, vol. 5, paras. 764 et seq. As to commencement, see para. 590, ante. As to 


the Secretary of State, see para. 590, note 3, ante. 
2 Ibid., s. 49 (2). 


(4) PRESERVATION OF BUILDINGS OF 
ARCHITECTURAL OR HISTORIC INTEREST 


(i) Introduction 


653. In general. Under the Historic Buildings and Ancient Monuments Act 1953 
the Secretary of State has power to make grants towards expenditure incurred in 
repairing, maintaining or acquiring a building of outstanding historic or 
architectural interest!. He may himself acquire such a building? and may accept 
endowments for such buildings”. 

: Under the Town and Country Planning Act 1971 he is under a duty to compile 
lists of buildings of special architectural or historic interest*. It is an offence to 
cause damage to a listed building?. A person may not demolish or alter a listed 
building without listed building consent®, but if such a consent is refused or 
granted only conditionally the owner may serve a listed building purchase notice 
on the local authority’. If works are executed to a listed building in contravention 
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of the controls a listed building enforcement notice may be served requiring 
restoration’. There is power to acquire listed buildings needing repair’, and to 
serve a building preservation notice requiring an unlisted building which is of 
architectural or historic interest to be presetved pending a decision whether to list 
it!9, A local authority may contribute towards the expenses of repairing or 
maintaining a listed building!!. Provision is also made for the designation of 
conservation areas and the preservation of buildings in them!?. 


See the Historic Buildings and Ancient Monuments Act 1953, ss. 4, 4A, 6, and para. 654, post. 
See ibid., s. 5, and para. 655, post. 

See ibid., s. 8, and para. 656, post. 

See the Town and Country Planning Act 1971, s. 54, and para. 657, post. 

See ibid., s. $7, and para. 658, post. 

See ibid., ss. 55, 6, Sch. 11, and paras. 660 et seq., post. 

See ibid., s. 190, Sch. 19, and paras. 669 et seq., post. 

See ibid., ss. 96-100, and paras. 674 et seq., post. 

See ibid., ss. 114-199, and paras. 677 et seq., post. 

See ibid., ss. 58, 173, and paras. 680, 681, post. 

See the Local Authorities (Historic Buildings) Act 1962, and para. 682, post. 

See the Town and Country Planning Act 1971, ss. 28, 61A, 101, 277-2778, and paras. 683 et seq., 
post. 
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(ii) Historic Buildings 


654. Grants for repairs, maintenance and acquisition. The Secretary of 
State! may make grants for the purpose of defraying in whole or in part any 
expenditure incurred or to be incurred in the repair or maintenance of a building 
appearing to him to be of outstanding historic or architectural interest or in the 
upkeep of any land comprising, or contiguous or adjacent to, any such building or 
in the repair or maintenance of any objects ordinarily kept in any such building, 
or in the upkeep of a garden or other land which appears to him to be of 
outstanding historic interest but which is not contiguous or adjacent to such 
building?. 

Where a grant is made under this power to the National Trust’, it may take the 
form of an endowment upon such terms as will secure that for so long as 
reasonably practicable the income produced by an investment of the grant will be 
used for the purpose for which the grant was madet. 

These grants may be made subject to a condition securing the rights of the 
public to access to the whole or part of the building or subject to such other 
conditions as the Secretary of State thinks fit; and may be made on terms that 
they are to be recoverable during a specified period if, during that period, the 
grantee disposes of any part of the interest held by him in the property in relation 
to which the grant was made by way of sale, exchange or lease for a term of not 
less than twenty-one years or if any condition subject to which the grant was 
made is contravened or not complied with®. 

The power to make grants for the above purposes includes power to make 
loans which may also be made subject to such conditions as the Secretary of State 


thinks fit”. 
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The Secretary of State may also make grants to a local authority for the purpose 
of defraying in whole or in part the expenses incurred by the authority in the 
acquisition of buildings of special architectural or historic interest® and any land 
comprising, or contiguous or adjacent to, such buildings’. 

Before making any of these grants the Secretary of State must consult with the 
appropriate council! except in cases of immediate urgency!!. 

The money for these grants and the administrative expenses incurred by the 
Secretary of State must be paid out of money provided by Parliament??. 

1 As to the Secretary of State, see para. 420, note 4, ante. 

2 See the Historic Buildings and Ancient Monuments Act 1953, s. 4 (1); Town and Country 
Amenities Act 1974, s. 12; and para. 420, ante. 

3 As to the National Trust generally, see paras. 402 et seq., ante. 

4 See the Historic Buildings and Ancient Monuments Act 1953, s. 4 (2), and para. 420, ante. 

s Ibid., s. 4 (3). 

6 See ibid., s. 4a; Ancient Monuments and Archaeological Areas Act 1979, s. 48 (2); and para. 421, 
ante. 

7 See the Civic Amenities Act 1967, s. 4, and para. 420, ante. 

8 Le. under the Town and Country Planning Act 1971, s. 114 (1); Local Government Act 
1972, s. 272 (1), Sch. 30 (which replaces the Town and Country Planning Act 1947, s. 41). Under 
these provisions certain local authorities may be authorised to acquire a listed building 
compulsorily where it appears that reasonable steps are not being taken for its proper 
preservation. See further the Town and Country Planning Act 1971, s. 54, and paras. 657 et seq., 
post. 

9 Historic Buildings and Ancient Monuments Act 1953, s. 6 (1). As to grants to the National Trust 
for similar purposes, see s. 6 (2), and para. 420, ante. 

10 “The appropriate council”, in relation to a building and objects associated with it, means the 
Historic Buildings Council for England or, as the case may be, for Scotland or for Wales, 
depending on whether the building is in England, Scotland or Wales: ibid., s. 9 (1). As to these 
councils, see paras. 430, 431, ante. 

11 See ibid., ss. 4 (4), 6 (3), and para. 420, ante. 

12 Ibid., ss. 4 (1), 6 (1), 21. As to grants and loans payable out of the National Heritage Memorial 
Fund for the purposes of acquiring, maintaining and preserving historic buildings, land and 
objects, see the National Heritage Act 1980, s. 3, and para. 433, ante. 


655. Acquisition by the Secretary of State. The Secretary of State! has power 
to acquire by agreement, whether by purchase, lease or otherwise, or to accept as a 
gift?, any building appearing to him to be one of outstanding historic or 
architectural interest? and any land comprising, or contiguous or adjacent to, any 
such building*. He may also purchase by agreement, or accept as a gift, any 
objects which are or have been ordinarily kept in a building which appears to him 
to be of outstanding historic or architectural interest and is vested in him or is 
under his control or management?, or is a building of which he is guardian under 
the ancient monuments legislation®, or is a building vested in the National Trust’. 

When any property? is acquired or accepted by the Secretary of State under 
these powers, he may make any arrangements for its management and custody 
which he thinks fit and he may dispose of it or otherwise deal with it as he may 
from time to time determine?. Except in cases of immediate urgency, he must 
consult the appropriate council? before so acquiring or accepting any property or 
disposing or otherwise dealing with it except by way of arranging for its 
management or use??. 

Any expenses of the Secretary of State in these matters must be defrayed out of 
money provided by Parliament, and any receipts must be paid into the 
Exchequer‘. 
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As to the Secretary of State, see para. 420, note 4, ante. 

“Gift” includes any devise, bequest, appointment, conveyance, assignment, transfer or other 

assurance of any real or personal property : Historic Buildings and Ancient Monuments Act 1953, 

s. 9 (2). 

lol, & a) 

Ibid., s. 5 (1) (b). As to the exemption of gifts from capital transfer tax, see GIFT AND ESTATE 

TAXATION, vol. 19, paras. 680, 681, 738-751. As to the acquisition by the Secretary of State of places 

of public religious worship held by or in trust for a charity but not subject to a scheme under the 

Pastoral Measure 1968, see the Redundant Churches and other Religious Buildings Act 1969, s. 4, 

and ECCLESIASTICAL LAW, vol. 14, para. 1134. 

Historic Buildings and Ancient Monuments Act 1953, s. $ (2) (a). l 

Ibid., s. 5 (2) (b), which, like s. 8 (1) (c), (4) (see para. 656, post), refers to guardianship under the 

Ancient Monuments Consolidation and Amendment Act 1913 (see s. 3 (1), and para. 571, ante), 

or, from a day to be appointed under the Ancient Monuments and Archaeological Areas Act 

1979, s. 65 (2) (see para. 590, ante), guardianship under the Act of 1979 (see s. 12 (1), and para. 616, 

ante): s. 64 (2), Sch. 4, para. 3. 

7 Historic Buildings and Ancient Monuments Act 1953, s. $ (2) (c). l 

8 “Property” in relation to England and Wales means real or personal property of any description : 
ibid., s. 9 (2). 

9 Ibid., s. 5 (3). 

10 For the meaning of “the appropriate council”, see para. 654, note Io, ante. 

11 Historic Buildings and Ancient Monuments Act 1953, s. $ (4). 

12 Ibid., s. 5 (5). See also para. 654, note 12, ante. 
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656. Power to accept endowments. Where any instrument coming into 
operation on or after 31st July 1953! contains a provision purporting to be a gift of 
property? to the Secretary of State? upon trust to use its income, either for a 
limited period or in perpetuity, for or towards the upkeep of a building acquired 
or accepted by him‘ or a building which he proposes to acquire or accept under 
his power to do so, or one which is or will shortly be vested in him or under his 
control or management (being one which appears to him to be of outstanding 
historic or architectural interest)®, or is one of which he is or will shortly be 
guardian under the ancient monuments legislation’, or for or towards the upkeep 
of such a building together with other property, the Secretary of State may accept 
the gift’. 

Where he accepts such a gift and the terms of the purported gift do not 
constitute a charitable trust the following provisions apply’. The validity of the 
gift and the trust to use its income is deemed not to be, or ever to have been, 
affected by any rule of law or equity!° which would not have affected their 
validity if the trust had been charitable!!. In addition to any express powers 
conferred by the trust instrument, the Secretary of State has in relation to the 
property given and the property for the time being representing this property the 
same powers of management, disposition and investment as are conferred by law 
upon trustees for sale of land’? in relation to the land and the proceeds of its sale!>. 
If an event happens by which the Secretary of State ceases to have any interest in 
the building or to have it under his control or management or to be its guardian 
under the ancient monuments legislation the trusts relating to the income cease 
and the trust property devolves as on a failure of the trust!*. If the trust instrument 
contains a provision by which on the failure or determination of the trusts relating 
to income the trust property purports to be given or is directed to be held on 
charitable trusts, the validity of that gift or direction is deemed not to be, or ever 
to have been, affected by any rule of law or equity relating to perpetuities!5, 
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1 Le. the date of the passing of the Historic Buildings and Ancient Monuments Act 1953. 

2 For the meaning of “gift” and “property”, see paras. 655, notes 2, 8, ante. 

3 As to the Secretary of State, see para. 420, note 4, ante. 

4 Le. ae the Historic Buildings and Ancient Monuments Act 1953, $. $ (see para. 655, ante): 
s. 8 (1 

5 Ibid., s. 8 (1) (a). 

6 Ibid., s. 8 (1) (b). 

7 Ibid., s. 8 (1) (c), prospectively amended by the Ancient Monuments and Archaeological Areas 
Act 1979, s. 64 (2), Sch. 4, para. 3: see para. 655, note 6, ante. 

8 Historic Buildings and Ancient Monuments Act 1953, s. 8 (1): see also para, 655, note 4, ante. 

9 Ibid., s. 8 (1). ' 

10 E.g. the rule against perpetuities: see PERPETUITIES. 

11 Historic Buildings and Ancient Monuments Act 1953, s. 8 (2). 

12 Le. the powers of a tenant for life and the trustees of a settlement under the Settled -Land Act 1925 
which are conferred upon trustees for sale of land by the Law of Property Act 1925, s. 28 (1): see 
SETTLEMENTS. 

13 Historic Buildings and Ancient Monuments Act 1953, s. 8 (3). > 

14 Ibid., s. 8 (4), prospectively amended by the Ancient Monuments and Archaeological Areas Act 
1979, Sch. 4, para. 3: see para. 655, note 6, ante. 

15 Historic Buildings and Ancient Monuments Act 1953, s. 8 (5). As to the rule against io 
see PERPETUITIES. 


(iii) Listed Buildings 


657. Lists of buildings of architectural or historic interest. With a view to 
the guidance of local planning authorities! in the performance of their statutory 
functions? in relation to buildings? of special architectural or historic interest, the 
Secretary of State must compile lists of such buildings* or approve, with or 
without modifications, lists compiled by other persons or bodies, and may amend 
any such list?. Before compiling, approving or amending a list, the Secretary of 
State must consult with such persons or bodies as appear to have special 
knowledge of or interest in such buildings®. 

After a list has been compiled, approved or amended, a certified copy” of the 
relevant part must be deposited with the proper officer of the appropriate London 
borough council? or district council and, outside Greater London, with the proper 
officer? of the county planning authority and, where the district council is not the 
district planning authority, the proper officer of that authority*%. This deposited 
copy is a local land charge!!. 

As soon as may be after the inclusion of a building in a list!?, or after the 
amendment of a list by excluding a building from it, the council of the London 
borough!*? or district in whose area the building is situated must serve notice on 
every owner!* and occupier of the building stating that it has been included or 
excluded!*. 

Every building which immediately before 1st January 1969 was subject to a 
building preservation order!? but was not listed? is deemed to be a listed 
building, but may be excluded by the Secretary of State at any time!?, 

Local authorities are empowered to contribute to the preservation of listed 
buildings!?. 


1 In England (exclusive of Greater London and the Isles of Scilly) and in Wales all functions 
conferred on local planning authorities by or under the Town and Country Planning Act 1971 
are in general exercisable by county planning authorities and by district planning authorities 
(Local Government Act 1972, s. 182 (2)), but as respects an area in a national park (as to which see 
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paras. 437 et seq., ante) all such functions are in general functions of the county planning 
authority only (see s. 182 (4)). The county planning authority for a county is the county council 
and the district planning authority for a district is the district council: Town and Country 
Planning Act 1971, s. 1 (1) (substituted by the Local Government Act 1972, s. 182 (1)). References 
in the Town and Country Planning Act 1971 to a local planning authority are to be construed 
(except as regards Greater London and the national parks) as references to a county planning 
authority and a district planning authority: s. 1 (2A) (as so substituted). As to joint planning 
boards comprising two or more county councils or two or more district councils, see s. 1 (2) (as so 
substituted). 

The Greater London Council is in general the local planning authority for Greater London as a 
whole (see s. 5, Sch. 3, para. 1), but each London borough council and the Common Council of 
the City of London is in general the local planning authority for its own area (see Sch. 3, para. 2). 
In the Isles of Scilly the Council of the Isles is the local planning authority: see s. 269, Sch. 21; 
Town and Country Planning (Isles of Scilly) Order 1973, S.I. 1973 No. 1285, art. 3. 

Further as to local planning authorities, see TOWN AND COUNTRY PLANNING. 

Le. under the Town and Country Planning Act 1971. 

“Building” includes any structure or erection, and any part of a building as so defined, but not 
plant or machinery comprised in a building: ibid., s. 290 (1). For the purposes of the statutory 
provisions relating to listed buildings and building preservation notices, any object or structure 
fixed to a building, or forming part of the land and comprised in the curtilage of a building, is to 
be treated as part of the building: s. 54 (9). 

“Listed building” means a building for the time being included in a list so compiled or approved: 
ibid., ss. $4 (9), 290 (1). 

Ibid., s. 54 (1). In considering whether to include a building in a list so compiled or approved, the 
Secretary of State may take into account not only the building itself but also (1) any respect in 
which its exterior contributes to the architectural or historic interest of any group of buildings of 
which it forms part (s. 54 (2) (a)); and (2) the desirability of preserving, on the ground of its 
architectural or historic interest, any feature of the building consisting of a man-made object or 
structure fixed to the building or forming part of the land and comprised within the curtilage of 
the building (s. 54 (2) (b)). 

A building which is Crown land may be included in such a list: s. 266 (1) (c). “Crown land” 
means land in which there is a Crown interest or a duchy interest; “Crown interest”? means an 
interest belonging to Her Majesty in right of the Crown or belonging to a government 
department or held in trust for her for the purposes of such a department; and “duchy interest” 
means an interest belonging to her in right of the Duchy of Lancaster or belonging to the Duchy 
of Cornwall: s. 266 (7). 

Any person duly authorised in writing by the Secretary of State may at any reasonable time 
enter any land for the purposes of surveying a building on it in connection with a proposal to 
include the building in, or exclude it from, a list: s. 280 (2). 

The Secretary of State must keep available for free public inspection at reasonable hours and at 
a convenient place copies of all lists compiled, approved or made by him and their amendments: 
s. $4 (8). 

Ibid., s. $4 (3). 

Le. a copy certified by or on behalf of the Secretary of State to be a true copy: ibid., s. 54 (4). 
A copy required to be deposited with the proper officer of a London borough council must also 
be deposited with the proper officer of the Greater London Council: see ibid., s. 54 (5). 

As to proper officers, see LOCAL GOVERNMENT, vol. 28, para. 1152. 

Town and Country Planning Act 1971, s. $4 (4); Local Government Act 1972, ss. 182 (2), 272 (1), 
Sch. 16, para. 28 (1), Sch. 30. A local authority must keep available for free public inspection at 
reasonable hours and at a convenient place copies of so much of any list as relates to buildings in 
its area: Town and Country Planning Act 1971, s. 54 (8). 

Ibid., s. 4 (6); Local Land Charges Act 1975, s. 17 (2), Sch. 1. As to local land charges, see LAND 
CHARGES, vol. 26, paras. 771 et seq. 

Le. whether on the compilation or approval of the list or by its amendment. 

“London borough” includes the City of London, and references to the council of a London 
borough or its clerk include references to the Common Council of the City of London and the 
town clerk of the City: Town and Country Planning Act 1971, s. 290 (1). 

“Owner”, in relation to any land, means a person, other than a mortgagee not in possession, 
who, whether in his own right or as trustee for another, is entitled to receive the rack rent of the 
land oh where the land is not let at a rack rent, would be so entitled if it were so let: ibid., 
s2290 (1). 
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15 Ibid., s. 54 (7); Local Government Act 1972, Sch. 30. The form of notice is prescribed by the 
Town and Country Planning (Listed Buildings and Buildings in Conservation Areas) 
Regulations 1977, S.I. 1977 No. 228, reg. 12, Sch. 4. 

16 I.e. under the Town and Country Planning Act 1962, Part III (ss. 12-44) (repealed). 

17 Le. under ibid., s. 32 (repealed). 

18 See the Town and Country Planning Act 1971, s. $4 (10). On being notified of the exclusion by 
the Secretary of State, the London borough or district council in whose area the building is 
situated must give notice to the owner and occupier: s. 54 (10); Local Government Act 1972, 
Sch. 30. Before giving a direction under this power the Secretary of State must consult (1) in 
Greater London, with the local planning authority; (2) in a national park, with the county 
planning authority; (3) elsewhere, with the district planning authority; and (4) in any case, with 
the owner and occupier of the building: Town and Country Planning Act 1971, s. 54 (11); Local 
Government Act 1972, s. 182 (2), Sch. 16, para. 28 (2). 

19 See the Local Authorities (Historic Buildings) Act 1962, and para. 682, post. 


658. Causing damage to listed buildings. Ifany person who would otherwise 
be entitled to do so does or permits any act which causes or is likely to result in 
damage to a listed building! and he does or permits it with the intention of doing 
such damage, he is guilty of an offence and is liable on summary conviction to a 
fine not exceeding £1007. If he is convicted and fails to take reasonable steps to 
prevent any damage or further damage resulting from the offence, he is guilty of 
an offence and is liable, on summary conviction, to a fine not exceeding £20 for 
every day on which the failure continues?. These provisions do not apply to 
works authorised by planning permission whether granted or deemed to be 
granted, or works for which listed building consent* has been given’. Nor do they 
apply to certain ecclesiastical buildings and ancient monuments®. 

Any person authorised in writing by the Secretary of State or a local authority’ 
may at any reasonable time enter the land to ascertain whether an offence appears 
to have been committed?. 


For the meaning of “listed building”, see para. 657, note 4, ante. 

Town and Country Planning Act 1971, s. 57 (1). 

Ibid., s. 57 (3). 

For the meaning of “listed building consent”, see para. 660, post. 

Town and Country Planning Act 1971, s. $7 (2). 

Ibid., s. 57 (1). The buildings concerned are those excluded by s. 56 (1) from the operation of s. 55: 
see para. 660, post. 

For the meaning of “‘local authority”, see para. 443, note 4, ante. 

Town and Country Planning Act 1971, s. 280 (4) (a). 


An BwWDhHN He 


oN 


659. Listed buildings on settled land. The costs of any works specified by the 
Secretary of State as being required for properly maintaining a listed building! 
which is settled land? may be paid out of capital, subject to the powers of the 
trustees of the settlement or the court to require that it be replaced out of 
instalments of income’. 


1 For the meaning of “listed building”, see para. 657, note 4, ante. 

2 Le. settled land within the meaning of the Settled Land Act 1925: see s. 2, and SETTLEMENTS. 

3 Town and Country Planning Act 1971, s. 275 (2), by which the works are added to the classes of 
improvements specified in the Settled Land Act 1925, s. 83, Sch. 3, Part I: see SETTLEMENTS. 
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(iv) Listed Building Consent 


660. Demolition, alteration and extension of listed buildings. Any person 
who executes or causes to be executed ariy works for the demolition of a listed 
building! or for its alteration or extension in any manner which would affect its 
character as a building of special architectural or historic interest is guilty of an 
offence unless the works are authorised’. These provisions do not apply (1) to an 
ecclesiastical building? which is for the time being used for ecclesiastical purposes* 
or would be so used but for the works?; (2) to a building which is the subject of a 
scheme or order under the ancient monuments legislation®; or (3) to a building 
included in a list of monuments published by the Secretary of State under the 
legislation’. Nor do they apply to the execution of works for the demolition, in 
pursuance of a pastoral scheme® or a redundancy scheme’, of a redundant church 
building? or part of it!!. 

Works for the demolition, alteration or extension of a listed building are 
authorised only if 


(a) the local planning authority’? or the Secretary of State has granted written 
consent, referred to as “listed building consent”*3, for the execution of the 
works and the works are executed in accordance with the terms of the 
consent and any attached conditions!*; and 

(b) in the case of demolition, notice of the proposal to execute the works has 
been given to the Royal Commission!* and thereafter either (i) for at least 
one month following the grant of listed building consent, and before the 
commencement of the works, reasonable access to the building has been | 
made available to commission members or officers for the purpose of 
recording it!®, or (ii) the commission, by its secretary or other authorised 
officer, has stated in writing that it has completed its recording of the 
building or does not wish to record it!”. 


Failure to comply with a condition attached to the consent is also an offence!8, 

Where planning permission is granted after 1968, if the development includes 
the carrying out of works for the alteration or extension of a listed building!9 and 
the permission or any condition of it is so framed as expressly to authorise the 
execution of the works (describing them)?°, the permission operates as listed 
building consent in respect of those works; otherwise planning permission does 
not make it unnecessary to obtain such consent?!. 


1 For the meaning of “listed building”, see para. 657, note 4, ante. As to the application of these 
provisions to non-listed buildings in conservation areas, see para. 686, post. As to the demolition 
of listed buildings in clearance areas, see the Housing Act 1974, s. 110, and HOUSING, vol. 22, para. 
734. 
Town and Country Planning Act 1971, s. 55 (1). An offender under s. 55 is liable, on summary 
conviction, to imprisonment for a term not exceeding three months or a fine not exceeding 
£1,000, or both (s. ss (5) (a); Criminal Law Act 1977, s. 28 (2), (7)), or, on conviction on 
indictment, to imprisonment for a term not exceeding twelve months or a fine, or both (Town 
and Country Planning Act 1971, s. 55 (5) (b)). In determining the fine on indictment the court 
must in particular have regard to any financial benefit which has accrued or is likely to accrue to 
the offender in consequence of the offence: s. 55 (5). See R v Endersby Properties Ltd (1975) 32 P & 
CR 399, CA, where a fine of £10,000 was imposed. The issue in that case arose under a procedure 
which no longer applies. 

It is a defence to prove that the works were urgently necessary in the interests of safety or 
health, or for the preservation of the building, and that written notice of the need for the works 
was given to the local planning authority as soon as reasonably practicable: Town and Country 
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Planning Act 1971, s. $5 (6). A person duly authorised in writing by the Secretary of State or a 
local planning authority may at any reasonable time enter any land for the purpose of 
ascertaining whether such an offence has been or is being committed with respect to any building 
on the land: s. 280 (3). 

3 A building used or available for use by a minister of religion wholly or mainly as a residence 
from which to perform the duties of his office is treated as not being an ecclesiastical building 
(ibid., s. 56 (1)), but a disused nonconformist church which has never been used for secular 
purposes is certainly an ecclesiastical building (A-G (on the relation of Bedfordshire County 
Council) v Howard United Reformed Church Trustees, Bedford [1976] AC 363, [1975] 2 All ER 337, 
HL). 

4 An ecclesiastical building cannot be being so used whilst it is being totally demolished, but it may 
be being so used if only part of it is being demolished: A-G (on the relation of Bedfordshire County 
Council) v Howard United Reformed Church Trustees, Bedford [1976] AC 363, [1975] 2 All ER 337, 
HL; Re St Luke’s, Cheetham [1978] Fam 144, [1978] 1 All ER 1118, Consistory Court. 

§ Town and Country Planning Act 1971, s. 56 (1) (a). 

6 Ibid., s. 56 (1) (b). 

7 Ibid., s. 56 (1) (c). 

8 As to pastoral schemes, see ECCLESIASTICAL LAW, vol. 14, paras. 856 et seq. 

9 As to redundancy schemes, see ECCLESIASTICAL LAW, vol. 14, paras. 1121 et seq. 

o Le. a redundant building within the meaning of the Pastoral Measure 1968: see s. 28 (1), and 
ECCLESIASTICAL LAW, vol. 14, para. 1119. 

11 Redundant Churches and other Religious Buildings Act 1969, s. 2; Town and Country Planning 

Act 1971, s. 291 (1), Sch. 23. 

12 As to local planning authorities, see para. 657, note 1, ante. 

13 Town and Country Planning Act 1971, ss. 55 (2) (a), 290 (1). 

14 Ibid., s. 55 (2) (a). As to conditions, see s. $6 (4), (5), and para. 664 post. 

15 Le. the Royal Commission on Historical Monuments (England) or the Royal Commission on 
Ancient and Historical Monuments in Wales: see ibid., s. 55 6). The Secretary of State may by 
order substitute another body: s. $5 (3). 

16 Ibid., s. $5 (2) (b) (i). 

17 Ibid., s. ss (2) (b) (ii). 

18 See ibid., s. 55 (4), and para. 664, post. 

19 Ibid., s. 56 (2) (a). 

20 Ibid., s. 56 (2) (b). 

21 Ibid., s. 56 (2). As to applications for consent, see para. 661, post. 


661. Applications for listed building consent. An application to a local 
planning authority? for listed building consent? must be made on a form 
obtainable from the authority which must be completed and lodged with the 
authority together with necessary plans and drawings, with two further copies of 
the form, plans and drawings”, and with the appropriate certificate* as to 
ownership of the building concerned signed by or on behalf of the applicant’. 
On receipt of the application and certificate the authority must acknowledge it® 
and, save in certain cases’, must publish in the local press? and on the site? notices 
indicating the nature of the works concerned, naming a place locally where a copy 
of the application and associated plans and documents may be inspected by the 
ublic!°. 
j Application by a local planning authority for listed building consent for the 
demolition, alteration or extension of any listed building in its area must be made 
to the Secretary of State!!, and before sending the application to him the authority 
must publish in the local press and display on the site notices similar to those 
referred to above!?. In relation to a listed building belonging to a local planning 
authority the Secretary of State may serve any notice authorised to be served by 
the authority relating to a listed building}. 
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“Local planning authority” means the council of a district or London borough or the Common 
Council of the City of London: Town and Country Planning (Listed Buildings and Buildings in 
Conservation Areas) Regulations 1977, S.I. 1977 No. 228, reg. 2 (1). In regs. 7 and 9 it means also 
the Greater London Council, and in reg. 11 it means also a county council and the Greater 
London Council: reg. 2 (1). 
“Listed building consent” means consent required by the Town and Country Planning Act 1971, 
s. 55 (2) (see para. 660, ante), in respect of works for the demolition, extension or alteration of a 
listed building and the consent required by s. 55 (2) (as applied by s. 227A (8); Town and Country 
Amenities Act 1974, s. 1 (1), and by the Town and Country Planning (Listed Buildings and 
Buildings in Conservation Areas) Regulations 1977, reg. 10, Sch. 3 (see para. 686, post)), for works 
for the demolition of a building in a conservation area: reg. 2 (1). 
Ibid., reg. 3 (1), made under the Town and Country Planning Act 1971, s. 56 (6), Sch. 11, 
ara. 1 (10). 
The concen must be in one of the prescribed forms (see the Town and Country Planning 
(Listed Buildings and Buildings in Conservation Areas) Regulations 1977, reg. § (7), Sch. 2, Part 
I), and must be one or other of the following: 


(1) one stating that at the beginning of the twenty-one-day period ending with the date of the 
application, no person other than the applicant was the owner of the building concerned (reg. 
s 0) ©) 

(2) A A that the applicant has given prescribed notice of the application (see reg. 5 (8), Sch. 
2, Part II) to all other persons who, at the beginning of that period, were owners of the 
building, and setting out their names and addresses and the date of service (reg. s (1) (b)); 

(3) one stating that the applicant cannot issue a certificate under head (1) or head (2), that he has 

given notice under head (2) to specified persons on specified dates and that he has taken 

specified steps to ascertain who else ought to be served but has been unable to do so (reg. $ (1) 

c)); 

ee stating that the applicant cannot issue a certificate under head (1) and that he has taken 

specified steps to ascertain who ought to be served under head (2) but has been unable to do 


so (reg. 5 (1) (d)). 


A certificate under head (3) or head (4) must also state that the required notice has been published 
in a local newspaper circulating in the locality of the building: reg. 5 (2). 

The provisions of reg. 5 apply also, with necessary modifications, where an application is 
referred to the Secretary of State under the Town and Country Planning Act 1971, Sch. 11, para. 
4 (sec para. 662, post), or in relation to an appeal to him under Sch. 11, para. 8 or para. 9 (see para. 
666, post): Town and Country Planning (Listed Buildings and Buildings in Conservation Areas) 
Regulations 1977, reg. s (6). In the case of an appeal the forms of notice are prescribed by Sch. 2, 
Part III: reg. s (9). 

Any person who issues a certificate which contains a statement which he knows to be false or 
misleading in a material particular, or recklessly issues one which contains a statement which is 
false or misleading in a material particular, is guilty of an offence and is liable on summary 
as to a fine not exceeding £100: Town and Country Planning Act 1971, Sch. 11, para. 2 
2). 

Town and Country Planning (Listed Buildings and Buildings in Conservation Areas) 
Regulations 1977, reg. 5 (1), made under the Town and Country Planning Act 1971, Sch. 11, para. 
23 (10): 

See the Town and Country Planning (Listed Buildings and Buildings in Conservation Arcas) 
Regulations 1977, reg. 3 (2), Sch. 1, Part I. Where, after acknowledging the application, the 
authority forms the opinion that the application is invalid by reason of failure to comply with 
statutory requirements, it must notify the applicant accordingly: reg. 3 (3). 

Ibid., reg. 4 (1), (2), do not apply to any application for consent to carry out works affecting only 
the interior of a Grade II-listed building: reg. 4 (3). 

The notice must be published in a local newspaper circulating in the locality in which the 
building is situated: ibid., reg. 4 (1) (a). 

ioe notice must be displayed for not less than seven days on or near the building: ibid., reg. 4 (I) 
(b). 

Ibid., reg. 4 (1). The documents must be available for inspection during the twenty-one-day 
period beginning with the date of publication: reg. 4 (1). 

Ibid., reg. 11 (1), (2). The application must be made in the form of an application to the local 
planning authority, and is deemed to have been referred to the Secretary of State under the 
provisions covered in para. 662, post: reg. 11 (3). 
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12 See ibid., reg. 11 (4), which is similar to reg. 4 (1), for which see supra. 
13 Ibid., reg. rz (5). 


662. Notification and reference of applications to the Secretary of State. 
The Secretary of State may give directions requiring applications for listed 
building consent! to be referred to him instead of being dealt with by the local 
planning authority’. 

A local planning authority, other than a London borough council, may not 
grant an application for such consent unless it has notified the Secretary of State of 
the application, giving particulars of the works concerned, and either he has 
notified the authority that he does not intend to require the reference of the 
application to him? or the appropriate period* has expired without his having 
directed such a reference?, 

A London borough council which does not determine to refuse such an 
application must notify the Greater London Council of the application, giving 
particulars of the works concerned, and may not grant the consent unless the 
Greater London Council authorises or directs it to do so®. On receipt of the 
notification the Greater London Council may either authorise the London 
borough council to grant or refuse the application’ or give directions as to how it 
is to determine it8, but may not authorise or direct it to grant the application 
unless the Greater London Council has notified the Secretary of State of the 
application, giving particulars of the works concerned, and either he has notified 
the Greater London Council that he does not intend to require the reference of the 
application to him? or the appropriate period! has expired without his having 
directed such a reference!!. 

However, the Secretary of State may give directions that, in the case of 
specified descriptions of applications for listed building consent, other than such 
consent for the demolition of a building, these provisions!? as to notifying him are 
not to apply!*?. On the other hand, he may give directions to local planning 
authorities requiring them, in specified cases or classes of case, to notify him and 
other specified persons of any applications made to them for listed building 
consent and the decisions taken by them on the applications!?, 


For the meaning of “listed building consent”, see the Town and Country Planning Act 1971, s. 55 
(2) (a), and para. 660, ante. 

Ibid., s. 56 (6), Sch. 11, para. 4 (1). As to local planning authorities, see para. 657, note 1, ante. Such 
a direction may relate to a particular application or to applications in respect of specificed 
buildings: Sch. 11, para. 4 (2). Where such a direction has effect the application must be referred 
accordingly (Sch. 11, para. 4 (3)), although before determining a referred application the 
Secretary of State, if the applicant or authority so desires, must afford each the opportunity of 
appearing before and being heard by a person appointed by the Secretary of State (Sch. 11, para. 4 
(4); see the Town and Country Planning (Inquiries Procedure) Rules 1974, S.I. 1974 No. 419, and 
TOWN AND COUNTRY PLANNING). The decision of the Secretary of State on a referred application is 
final: Town and Country Planning Act 1971, Sch. 11, para. 4 (5). 

3 Ibid., Sch. 11, para. 5 (1) (b). 

4 Le. twenty-eight days beginning with the date of the notification to the Secretary of State (Sch. 
II, para. $ (1) (a)), or such longer period as he notifies to the authority (Sch. 11, para. § (2)). 
Ibid., Sch. 11, para. 5 (1) (a). 

Ibid., Sch. 11, para. 6 (1). 

Ibid., Sch. 11, para. 6 (2) (a). 

Ibid., Sch. 11, para. 6 (2) (b). 

Ibid., Sch. 11, para. 6 (3) (b). 
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10 Le. twenty-eight days beginning with the date of the notification to the Secretary of State 
(Sch. 11, para. 6 (3) (a)), or such longer period as he notifies to the Greater London Council (Sch. 
11, para. 6 (4)). 

11 Ibid., Sch. 11, para. 6 (3) (a). A 

12 Le. ibid., Sch. 11, paras $, 6. 

13 Ibid., Sch. 11, para. 7 (1). 

14 Ibid., Sch. 11, para. 7 (2). 


663. Determination of applications. An application for listed building 
consent! must not be determined by the local planning authority? before 
prescribed periods have elapsed since publication of notice of the application?, and 
in determining the application the authority must take into account any 
representations received during those periods*. When a valid application has been 
received, the authority must notify the applicant of its decision, or of the reference 
of the application to the Secretary of State, within eight weeks from the date on 
which the application and certificate as to ownership® were lodged with the 
authority” or, except where the applicant has already given notice of appeal to the 
Secretary of State’, such extended period as the applicant and the authority may 
agree in writing’. 

Where, however, the certificate is one which shows that the applicant is not the 
sole owner of the building!%, the application may not be determined until a 
specified period has elapsed!! to give an opportunity for other owners to come 
forward!?, Where an application is accompanied by such a certificate, the local 
planning authority, in determining the application, must take into account any 
representations made to it before the end of that period by any person satisfying it 
that he is an owner of the building*?, and must give notice of its decision to every 
person whose representation it is thus required to take into account!?. 

In any event, in considering whether to grant listed building consent for any 
works, and in considering whether to grant planning permission for development 
which consists in or includes works for the alteration or extension of a listed 
building**, the local planning authority or the Secretary of State, as the case may 
be, must have special regard to the desirability of preserving the building or any 
features of special architectural or historic interest which it possesses'®. The 
Secretary of State may give directions to local planning authorities with respect to 
the matters they are to consider in, and the consultations they are to undertake 
before, determining any application concerning a building in or adjacent to a 
conservation area!’, 

Every notice of decision or reference to the Secretary of State must be in 
writing, and, where the local planning authority decides to grant consent subject 
to conditions or to refuse it, the notice must state the reasons and must be 
accompanied by a prescribed notification!8, 

Except insofar as it otherwise provides, any listed building consent enures for 
the benefit of the building and of all persons for the time being interested in it!?. 


1 For the meaning of “listed building consent”, see para. 661, note 2, ante. 

2 For the meaning of “local planning authority”, see para. 661, note 1, ante. 

3 Le. the twenty-one-day period beginning with the publication of notice of the application in the 
local press under the Town and Country Planning (Listed Buildings and Buildings in 
Conservation Areas) Regulations 1977, S.I. 1977 No. 228, reg. 4 (1) (a) (reg. 4 (2) (a)), and also the 
similar period beginning with the day on which the notice was first displayed on the building 
under reg. 4 (1) (b) (reg. 4 (2) (b)). As to these notices, see para. 661, ante. 

4 Ibid., reg. 4 (2). See also reg. 4 (3), and para. 661, note 7, ante. 
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As to references to the Secretary of State, see para. 662, ante. 

As to the application and the certificate, see para. 661, ante. 

Le. under the Town and Country Planning (Listed Buildings and Buildings in Conservation 

Areas) Regulations 1977, reg. 3 (1): see para. 661, ante. 

As to appeals, see para. 666, post. 

Town and Country Planning (Listed Buildings and Buildings in Conservation Areas) 

Regulations 1977, reg. 3 (4). 

10 Le. when the certificate is one under reg. 5 (2) (b), (c) or (d): see para. 661, note 4, ante. 

11 Le. it may not be determined before the end of the twenty-one-day period beginning with the 
latest date of service or publication of the notices referred to in the certificate: ibid., reg. s (3). 

12 Ibid., reg. 5 (3). 

13 Ibid., reg. s (4) (a). 

14 Ibid., reg. s (4) (b). 

15 For the meaning of “listed building”, see para. 657, note 4, ante. 

16 Town and Country Planning Act 1971, s. 56 (3). 

17 Ibid., s. 56 (6), Sch. 11, para. 3, applying s. 31 (2), (3), for which see TOWN AND COUNTRY 
PLANNING. As to the designation of conservation areas, see para. 683, post. 

18 Town and Country Planning (Listed Buildings and Buildings in Conservation Areas) Regulations 
1977, a 3 (5). This notification must be in, or substantially in, the terms set out in Sch. 1, Part II: 
reg. 3 (5). 

19 Town and Country Planning Act 1971, Sch. 11, para. 1 (2). 
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664. Conditions to be attached to permission or consent. In the case of 
development which includes the carrying out of any works for the alteration or 
extension of a listed building!, the conditions which may be attached? to a grant 
of planning permission must include conditions with respect to: 


(1) the preservation of particular features of the building, either as part of it or 
after severance from it?; 

(2) the making good, after the works are completed, of any damage caused to 
the building by the works‘; 

(3) the reconstruction of the building or any part of it following the execution 
of any works, with the use of original materials so far as practicable and 
with such alterations of the interior of the building as may be specified in 
the conditions>. 


Listed building consent® may be granted either unconditionally or subject to 
conditions, which may include such conditions as are mentioned in heads (1) to (3) 
above’. If a person executing or causing to be executed any works in relation to a 
listed building under a listed building consent fails to comply with any condition 
attached to it, he is guilty of an offence’. 


For the meaning of “listed building”, see para. 657, note 4, ante. 

ILe. under the Town and Country Planning Act 1971, s. 29 (1): see TOWN AND COUNTRY 
PLANNING. These are such conditions as the authority determining the planning application thinks 
fit. 

Ibid., s. 56 (4) (a). 

Ibid., s. 56 (4) (b). 

Ibid., s. 56 (4) (c). 

For the meaning of “listed building consent”, see para. 660, ante. 

Town and Country Planning Act 1971, s. 56 (5). 

Ibid., s. 55 (4). For the penalty, see s. 55 (5), and para. 660, note 2, ante. 
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665. Compensation on refusal of listed building consent. Compensation 
may be payable where an application is made for listed building consent! for the 
alteration or extension of a listed building? and (1) either the works do not 
constitute development? or they do so but it is such that planning permission is 
granted by a development order‘, and (2) the Secretary of State, either on appeal? 
or on the reference of the application to him®, refuses consent or grants it subject 
to conditions’. If, on a claim® to the local planning authority’, it is shown that the 
value of the interest of any person in the land is less!° than it would have been if the 
consent had been granted or had been granted unconditionally the authority must 
pay him compensation equal to the difference!?. 

No compensation is payable in respect of an interest in respect of which a 
purchase notice!” is served and takes effect!3. 


For the meaning of “listed building consent”, see para. 660, ante. 

For the meaning of “listed building”, see para. 657, note 4, ante. 

As to what constitutes development, see the Town and Country Planning Act 1971, s. 22, and 
TOWN AND COUNTRY PLANNING. 

4 Ibid., s. 171 (1) (a). As to development orders, see s. 24, and TOWN AND COUNTRY PLANNING. 

s As to appeals, see para. 666, post. 

6 As to references to the Secretary of State, see para. 662, ante. 

7 
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Town and Country Planning Act 1971, s. 171 (1) (b). 
The claim must be in writing, served on the local planning authority by delivering or posting it 
to its offices addressed to its clerk: Town and Country Planning (Listed Buildings and Buildings 
in Conservation Areas) Regulations 1977, S.I. 1977 No. 228, reg. 7 (1). The claim must be served 
within six months from the date of the decision in respect of which the claim is made, or such 
longer period as the Secretary of State may allow in any particular case: reg. 7 (2) (a). 

9 For the meaning of “local planning authority”, see para. 660, note 1, ante. 

10 In determining whether or to what extent the value is less than it would otherwise have been it 
must be assumed that any subsequent application would be determined in the same way (Town 
and Country Planning Act 1971, s. 171 (3) (a)), but if the Secretary of State, on refusing consent, 
undertook to grant consent for some other works to the building if application were made for 
them, regard must be had to that undertaking (s. 171 (3) (b)). 

nía llora 3, Ar (E) 

12 Le. a purchase notice under ibid., s. 180 or s. 188 (see TOWN AND COUNTRY PLANNING) or $. 190 (see 


para. 669, post). 
13 Ibid., s. 171 (4). 


666. Appeals. An applicant for listed building consent! who is aggrieved? by the 
refusal of his application by the local planning authority? or by the grant of 
consent subject to conditions may appeal to the Secretary of State within a 
specified period* by giving to him notice of appeal® and furnishing to him copies 
of relevant documents®. 

Where an application is made for listed building consent and within the 
prescribed period’ the authority does not either give to the applicant notice of its 
decision® or give to him notice that his application has been referred to the 
Secretary of State”, the applicant may similarly appeal to the Secretary of State as 
if the authority had refused his application and had notified its refusal to him at the 
end of that period?!°. 

Before determining an appeal the Secretary of State must afford to the applicant 
and the authority, if either so desires, an Opportunity of appearing before and 
being heard by a person appointed by the Secretary of State for the purpose!!. 
The Secretary of State may allow or dismiss the appeal, or may reverse or vary 


355 a~ Monuments and Buildings Paras. 666, 667 


any part of the authority’s decision!?. He may also deal with the application as if it 
had been made to him!? and, if he thinks fit, may amend any list!4 by removing 
from it the building concerned or by directing!* that that building be not deemed 
to be listed!*. The decision of the Secretary of State on the appeal is final”. 


For the meaning of “listed building consent”, see para. 660, ante. 

For the meaning of “aggrieved”, see ADMINISTRATIVE LAW, vol. 1, para. 49. 

For the meaning of “local planning authority”, see para. 662, note 2, ante. 

Le. within six months of notice of the decision or such longer period as the Secretary of State 
may allow: Town and Country Planning (Listed Buildings and Buildings in Conservation Areas) 
Regulations 1977, S.I. 1977 No. 228, reg. 6 (1) (a). 

$ Town and Country Planning Act 1971, s. 56 (6), Sch. 11, para. 8 (1). The applicant may include in 
his notice of appeal, as a ground of appeal: 
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(1) a claim that the building concerned is not of special architectural or historic interest and 
ought to be removed from any list under s. 54 (see para. 657, ante) (Sch. 11, para. 8 (2)); 

(2) where the building was immediately before 1st January 1969 subject to a building 
preservation order but was not then listed (i.e. where s. 54 (10) applies: see para. 657, ante), a 
claim that the Secretary of State should direct under s. 54 (10) that s. $4 (10) should no longer 
apply and that consequently the building should not be deemed to be listed (Sch. 11, para. 8 
(2) (a)); or 

(3) where the building is subject to such an order under s. 58 (see para. 680, post), a claim that the 
building should not be listed under s. 54 (Sch. 11, para. 8 (2) (b)). 


The form of notice of appeal is obtainable from the Secretary of State: Town and Country 
Planning (Listed Buildings and Buildings in Conservation Areas) Regulations 1977, reg. 6 (1). 

6 Ibid., reg. 6 (2). These documents are (1) the application; (2) all relevant plans, drawings, 
particulars and documents submitted with the application, including a copy of the certificate 
given under reg. 5 (see para. 661, ante); (3) the notice of the decision, if any; and (4) all other 
relevant correspondence with the authority: reg. 6 (2) (i)—-(iv). 

7 Le. the period allowed under ibid., reg. 3 (4) (see para. 663, ante), or such extended period as the 

applicant and the authority may agree in writing: Town and Country Planning Act 1971, Sch. 

11, para. 9; Town and Country Planning (Listed Buildings and Buildings in Conservation Areas) 

Regulations 1977, reg. 6 (1) (b). 

Town and Country Planning Act 1971, Sch. 11, para. 9 (a). 

Ibid., Sch. 11, para. 9 (b). As to applications referred to the Secretary of State, see para. 662, ante. 

10 Ibid., Sch. 11, para. 9. The time for appealing is within six months of the expiry of the period 
allowed under the Town and Country Planning (Listed Buildings and Buildings in Conservation 
Areas) Regulations 1977, reg. 3 (4), or such longer period as the Secretary of State may allow: 
reg. 6 (1) (b). 

11 Town and Country Planning Act 1971, Sch. 11, para. 8 (4). Schedule 9 (see TOWN AND COUNTRY 
PLANNING) applies to the determination of the appeal by a person appointed: Sch. 11, para. 8 (6). 

12 Ibid., Sch. 11, para. 8 (3). 

13 Ibid., Sch. 11, para. 8 (3) (a). 

14 I.e. under ibid., s. 54: see para. 657, ante. 

15 I.e. under ibid., s. 54 (10). 

16 Ibid., Sch. 11, para. 8 (3) (b). 

17 Ibid., Sch. 11, para. 8 (5). 
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667. Revocation or modification of listed building consent. A local 
planning authority! may by order revoke or modify listed building consent? to 
such extent as it considers expedient having regard to the development plan? and 
to any other material considerations*. Such an order must normally? be confirmed 
by the Secretary of State®. Where the authority submits an order for confirmation 
it must serve notice on the owner and occupier of the building and on other 
persons affected, and within a specified time any such person may require the 
Secretary of State to afford him and the authority an opportunity of appearing 
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before and being heard by a person appointed by the Secretary of State for the 
purpose’. l 

If after consulting the authority it appears to the Secretary of State expedient 
that such an order should be made, he may himself make such an order®. 


1 For the meaning of “local planning authority”, see para. 662, note 2, ante. _ 

2 For the meaning of “listed building consent”, see the Town and Country Planning Act 1971, $. $5 
(2) (a), and para. 660, ante. 

3 For the meaning of “development plan”, see ibid., s. 20, and TOWN AND COUNTRY PLANNING. 

4 Ibid., s. 56 (6), Sch. 11, para. 10 (1). This power may be exercised at any tine before the works in 
respect of which the consent was granted have been completed, but the revocation or 
modification does not affect any works previously carried out: Sch. 11, para. 10 (4). 

5 Confirmation is not necessary: 


(1) if the owner and occupier of the land and all other persons affected consent in writing (ibid., 
Sch. 11, para. 12 (1) (a)); and 

(2) if it appears that no compensation claim is likely to arise under s. 172 (see para. 668, post) (Sch. 
II, para. 12 (1) (b)); and 

(3) if the making of the order is advertised in a local newspaper circulating in the area (Sch. 11, 
para. 12 (2); Town and Country Planning (Listed Buildings and Buildings in Conservation 
Areas) Regulations 1977, S.I. 1977 No. 228, reg. 8), and notice is given to the persons described 
above (Town and Country Planning Act 1971, Sch. 11, para. 12 (3)) and sent to the Secretary 
of State (Sch. 11, para. 12 (4)); and 

(4) if within a specified time no person notifies the Secretary of State that he wishes to be heard 


and the Secretary of State has not directed that the order be submitted to him for 
confirmation (Sch. 11, para. 12 (5)). 


However, confirmation is always necessary where the listed building consent was granted by the 

Secretary of State: Sch. 11, para. 12 (6). 

Ibid., Sch. 11, para. 10 (2). He may confirm the order with or without modifications: Sch. 11, 

para. 10 (2). 

7 bide) Sche 11) para Ioi) 

8 Ibid., Sch. 11, para. 11 (1); Local Government Act 1974, ss. 35 (1), (2), 42 (2), Sch. 6, para. 25 (4), 
Sch. 8. An order made by the Secretary of State has effect as if it were an order made by the 
authority and confirmed by him: Town and Country Planning Act 1971, Sch. 11, para. 11 (1). 
The provisions of Sch. 11, para. 10, have effect, with necessary modifications, in relation to any 
proposal by the Secretary of State to make an order: see Sch. 11, para. 11 (2). 
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668. Compensation on revocation or modification of listed building 
consent. Where listed building consent! is revoked or modified? otherwise than by 
consent?, the local planning authority? must pay compensation to a person 
interested in the building affected who shows, on a claim, that he has incurred 
expenditure in carrying out works® which are rendered abortive by the revocation 
or modification’, or has otherwise sustained loss or damage which is directly 
attributable to the revocation or modification’. However, no compensation is 
payable in respect of any works carried out before the grant of the listed building 
consent or in respect of other loss or damage (not being loss or damage consisting 
of depreciation of the value of an interest in land) arising out of anything done or 
omitted to be done before the grant of consent?. 


1 For the meaning of “‘listed building consent”, see para. 660, ante. 

2 Le. by an order under the Town and Country Planning Act 1971, Sch. 11, para. 10: see para. 667, 
ante. 

3 Le. by an order taking effect by virtue of ibid., Sch. 11, para. 12 (see para. 667, ante), without 
being confirmed by the Secretary of State. 
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4 As to the local planning authority, see para. 657, note 1, ante. 

5 The claim must be in writing, served on the authority by delivering it at or posting it to its offices 
addressed to its clerk: Town and Country Planning (Listed Buildings and Buildings in 
Conservation Areas) Regulations 1977, S.I. 1977 No. 228, reg. 7 (1). The claim must be served 
within six months from the date of the decision in respect of which the claim is made, or such 
longer period as the Secretary of State may allow in any particular case: reg. 7 (2) (a). 

6 This includes expenditure incurred in the preparation of plans or in other matters preparatory to 

the works: Town and Country Planning Act 1971, s. 172 (2). 

Ibid., s. 172 (1) (a). 

Ibid., s. 172 (1) (b). 

Ibid., s. 172 (3). 


oon] 


No 


(v) Listed Building Purchase Notice 


669. Service of listed building purchase notice. An application for a purchase 
notice may be made where, on an application for listed building consent! in 
respect of a building?, consent is refused or is granted subject to conditions or such 
consent is revoked or modified, and any owner‘ of land” claims (1) that the land 
has become incapable of reasonably beneficial use in its existing state®; and (2) 
where listed building consent was granted subject to conditions with respect to the 
execution of the works or, as the case may be, was modified by the imposition of 
such conditions, that the land cannot be rendered capable of reasonably beneficial 
use by the carrying out of the works in accordance with those conditions”; and (3) 
in any case that the land cannot be rendered capable of reasonably beneficial use 
by the carrying out of any other works for which listed building consent has been 
granted or for which the local planning authority? or the Secretary of State has 
undertaken to grant such consent?. In these circumstances the owner may serve!0 
on the council of the district or London borough!! in which the land is situated a 
notice, called a “listed building purchase notice”*?, requiring that council to 
purchase his interest in the land*?. 

A person served with a repairs notice!4 is not entitled to serve a listed building 
purchase order for three months beginning with the date of service of the repairs 
notice, and, if compulsory acquisition!> is started within that period, is not so 
entitled unless that acquisition is discontinued’®. 


1 For the meaning of “listed building consent”, see paras. 660, note 3, ante. 

2 For the meaning of “building”, see para. 657, note 3, ante. 

Le. by an order under the Town and Country Planning Act 1971, Sch. 11, paras. 10-12: see para. 

667, ante. 

4 For the meaning of “owner”, see para. 657, note 13, ante. l 

5 In the Town and Country Planning Act 1971, s. 190, Sch. 19, “the land” means the building in 
respect of which listed building consent has been refused, or granted subject to conditions, or 
modified by the imposition of conditions, and in respect of which its owner serves a notice under 
s. 190, together with any land comprising the building, or contiguous or adjacent to it, and 
owned with it, being land as to which the owner claims that its use is substantially inseparable 
from that of the building and that it ought to be treated, together with the building, as a single 
holding: s. 190 (3). 

6 Ibid., s. 190 (1) (a). Where, for the purpose of determining whether these conditions are satisfied 
in relation to the land, any question arises as to what is or would in any particular circumstances 
be a reasonably beneficial use of that land, then, in determining that question for that purpose, no 
account may be taken of any prospective use of that land which would involve the carrying out 
of new development or of any works requiring listed building consent which might be executed 
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to the building, other than works for which the local planning authority or the Secretary of State 
has undertaken to grant such consent: s. 190 (2). 

Ibid., s. 190 (1) (b). 

As to the local planning authority, see para. 657, note I, ante. 

Town and Country Planning Act 1971, s. 190 (1) (c). a 

The notice must be in writing and must be served on the council by delivering it at or posting 1t 
to its offices addressed to its clerk: Town and Country Planning (Listed Buildings and Buildings 
in Conservation Areas) Regulations 1977, S-1. 1977 No. 228, reg. 7 (1). The notice must be served 
within twelve months from the date of the decision in respect of which it is given or such longer 
period as the Secretary of State may allow in a particular case: reg. 7 (2). 

As to references to London boroughs, see para. 657, note 13, ante. 

Town and Country Planning Act 1971, ss. 190 (5), 290 (1). 

Ibid., s. 190 (1); Local Government Act 1972, s. 179 (3); Statute Law (Repeals) Act 1975, s. I (1), 
Schedule, Part XII. As to proceedings on the notice, see the Town and Country Planning Act 
1971, Sch. 19, and paras. 670 et seq., post. 

I.e. a notice under ibid., s. 115: see TOWN AND COUNTRY PLANNING. 

I.e. under ibid., s. 114: see TOWN AND COUNTRY PLANNING. 

Ibid., s. 180 (5), applied by s. 190 (4). As to when compulsory acquisition is started or withdrawn, 
see s. 180 (6), as so applied. 


670. Action by council on which purchase notice is served. Before the end 
of the three-month period beginning with the date of service of a listed building 
purchase notice!, the council on which the notice was served must serve on the 
owner? by whom the purchase notice was served a notice stating either: 


I 
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(1) that the council is willing to comply with the purchase notice?; or 

(2) that another local authority* or statutory undertakers? specified in the 
notice has or have agreed to comply with it in its place?; 

(3) that for reasons specified in the notice the council is not willing to comply 
with the purchase notice and has not found any other local authority or 
statutory undertakers who will agree to comply with it in its place and that 
on a specified date it transmitted a copy of the purchase notice to the 
Secretary of State, together with a statement of those reasons’. 


Le. the service of a notice under the Town and Country Planning Act 1971, s. 190: see para. 669, 
ante. 

For the meaning of “owner”, see para. 657, note 14, ante. 

Town and Country Planning Act 1971, s. 190 (1), Sch. 19, para. 1 (1) (a). Where the council has 
served on the owner a notice in accordance with head (1) or head (2), the council, or the other 
local authority or statutory undertakers specified in the notice, as the case may be, is deemed to be 
authorised to acquire the owner's interest compulsorily in accordance with the provisions of 
s. 114 (see TOWN AND COUNTRY PLANNING), and to have served a notice to treat in respect of it on 
the date of service of the notice under Sch. 19, para. 1: Sch. 19, para. 1 (2). 

For the meaning of “local authority”, see para. 443, note 4, ante. 

For the meaning of “statutory undertakers”, see para. 451, note 3, ante. 

Town and Country Planning Act 1971, Sch. 19, para. 1 (1) (b). See also note 3, supra. 

Ibid., Sch. 19, para. 1 (1) (c). Where the council propose to serve on the owner a notice in 
accordance with head (3) it must transmit a copy of the purchase notice to the Secretary of State 
together with a statement of its reasons; and s. 182 (see TOWN AND COUNTRY PLANNING) then 
applies in relation to the purchase notice as it applies in relation to a purchase notice under s. 180 
with the substitution for references in it to the Secretary of State taking action under s. 183 of 
references to his taking action under Sch. 19, para. 2 (see para. 671, post): Sch. 19, paras. 1 (3), 2 (8). 
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671. Action by the Secretary of State. If the Secretary of State is satisfied that 
the conditions required for the issue of a listed building purchase notice! are 
fulfilled, then, subject to the following provisions, he must confirm the notice?. 
However, he must not confirm the notice unless he is satisfied that the land 
comprises such land contiguous or adjacent to the building concerned as is in his 
opinion required for preserving the building or its amenities, or for affording 
access to it, or for its proper control or management?. 

If it appears to him expedient in the case of a listed building purchase notice 
served on account of listed building consent* being refused or granted subject to 
conditions, he may, in lieu of confirming the purchase notice, grant listed building 
consent for the works in respect of which the application was made or, where 
consent for those works was granted subject to conditions, revoke or amend those 
conditions to enable the land to be rendered capable of reasonably beneficial use 
by the carrying out of those works°. 

If it appears to him expedient in the case of a listed building purchase notice 
served on account of listed building consent being revoked or modified®, in lieu 
of confirming the notice, he may cancel the order revoking the consent or, where 
the order modified the consent by the imposition of conditions, revoke or amend 
those conditions to enable the land to be rendered capable of reasonably beneficial 
use by the carrying out of the works in respect of which the consent was granted’. 

If it appears to'him that the land, or any part of it, could be rendered capable of 
reasonably beneficial use within a reasonable time by the carrying out of any other 
works for which listed building consent ought to be granted, or, as the case may 
be, by the carrying out of any development for which planning permission ought 
to be granted, he may, in lieu of confirming the listed building purchase notice or 
in lieu of confirming it so far as it relates to that part of the land, direct that listed 
building consent for those works be granted? or, as the case may be, that planning 
permission for that development be granted? in the event (in either case) of an 
application being made in that behalf!°. 

If it appears to him, having regard to the probable ultimate use of the building 
or its site, that it is expedient to do so, if he confirms the notice, he may modify it 
either in relation to the whole or in relation to any part of the land, by substituting 
another local authority! or statutory undertakers! for the council on which the 
notice was served!3. 


As to listed building purchase notices, see para. 669, ante. 

Town and Country Planning Act 1971, s. 190 (1), Sch. 19, para. 2 (1). The notice may be 
confirmed in respect of part only of the land: Sch. 19, para. 2 (1) proviso. For the meaning of “the 
land”, see para. 669, note 5, ante. 

Ibid., Sch. 19, para. 2 (2). 

For the meaning of “listed building consent”, see para. 660, ante. 

Town and Country Planning Act 1971, Sch. 19, para. 2 (3). 

I.e. in accordance with ibid., Sch. 11, paras. 10-12: see para. 667, ante. 

Ibid., Sch. 19, para. 2 (4). 

Ibid., Sch. 19, para. 2 (5). 

Ibid., Sch. 19, para. 2 (6). 

Ibid., Sch. 19, para. 2 (5) (b). As to applications for listed building consent, see para. 661, ante. As 
to applications for planning permission, see TOWN AND COUNTRY PLANNING. 

For the meaning of “local authority”, see para. 443, note 4, ante. 

For the meaning of “statutory undertakers”, see para. 451, note 3, ante. 

Town and Country Planning Act 1971, Sch. 19, para. 2 (7). 
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672. Effect of action by the Secretary of State. Where the Secretary of State 
confirms a listed building purchase notice!, the council on which the notice was 
served (or, if he modified? the notice by substituting another local authority? or 
statutory undertakers* for that council, that other local authority or those 
statutory undertakers) is deemed to be authorised to acquire the relevant interest? 
compulsorily® and to have served a notice to treat in respect of it on such date as 
he may direct’. If, before the end of the relevant period®, the Secretary of State has 
neither confirmed the purchase notice nor taken any other permitted action? in 
respect of it, and has not notified the owner by whom the notice was served that 
he does not propose to confirm the notice, the notice is deemed to be confirmed at 
the end of that period and the council on which the notice was served is deemed to 
have been authorised to acquire the relevant interest compulsorily and to have 
served a notice to treat in respect of it at the end of that period!°. 

Where the Secretary of State has notified the owner by whom a listed building 
purchase notice has been served of his decision to confirm, or not to confirm, the 
notice (including any decision to confirm the notice only in respect of part of the 
land, or to give any direction as to the granting of listed building consent), and 
that decision is quashed!*! the purchase notice is to be treated as cancelled, but the 
owner may serve a further listed building purchase notice in its place!?. 


As to confirmation by the Secretary of State, see para. 671, ante. 

Le. under the Town and Country Planning Act 1971, Sch. 19, para. 2 (7): see para. 671, ante. 

For the meaning of “local authority”, see para. 443, note 4, ante. 

For the meaning of “statutory undertakers””, see para. 451, note 3, ante. 

“The relevant interest” means the owner's interest in the land or, if the purchase notice is 

confirmed by the Secretary of State in respect of part only of the land, the owner's interest in that 

part: Town and Country Planning Act 1971, s. 190 (1), Sch. 19, para. 3 (3) (a). For the meaning of 
“owner”, see para. 657, note 14, ante, and for the meaning of “the land”, see para. 669, note $, ante. 

6 l.e. in accordance with ibid., s. 114: see TOWN AND COUNTRY PLANNING. 

7 Ibid., Sch. 19, para. 3 (1). 

8 “The relevant period” means whichever of the following periods first expires: (1) the nine- 
month period beginning with the date of the service of the purchase notice; and (2) the six- 
month period beginning with the date on which a copy of the purchase notice was transmitted to 
the Secretary of State: ibid., Sch. 19, para. 3 (3) (b) (1), (ii). 

9 Le. any such action as is mentioned in ibid., Sch. 19, para. 2 (3)-(6) : see para. 671, ante. 
10 Ibid., Sch. 19, para. 3 (2). 
11 Le. under the provisions of ibid., Part XII (ss. 242-249): see TOWN AND COUNTRY PLANNING. 
12 Ibid., Sch. 19, para. 3 (4). For the purposes of any regulations as to the time within which a listed 
building purchase notice may be served, the service of a listed building purchase notice under 
Sch. 19, para. 3 (4), is not treated as out of time if the notice is served within the period which 
would be applicable in accordance with these regulations if the decision to refuse listed building 
consent or to grant it subject to conditions (being the decision in consequence of which the notice 
is served) had been made on the date on which the decision of the Secretary of State was quashed: 
Sch. 19, para. 3 (5). 
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673. Compensation on service of listed building purchase notice. Where in 
consequence of listed building consent being revoked or modified!, compensation 
is payable? in respect of expenditure incurred in carrying out any works to the 
building in respect of which the consent was granted, then if a listed building 
purchase notice is served? in respect of an interest in the land, any compensation 
payable in respect of the acquisition of that interest in pursance of the notice is 
reduced by an amount equal to the value of the works in respect of which 
compensation is payable‘. 
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1 Le. by an order under the Town and Country Planning Act 1971, Sch. 11, paras. 10-12: see para. 


667, ante. 
2 le. by virtue of ibid., s. 172: see para. 668, ante. 
3 As to service of such a notice, see para. 669, ante. 
4 Town and Country Planning Act 1971, s. 190 (1), Sch. 19, para. 4. 


(vi) Listed Building Enforcement Notice 


674. Service of listed building enforcement notice. Where it appears to the 
local planning authority! that works have been or are being executed to a listed 
building? in its area involving contravention of the controls on works on such 
buildings?, then, subject to any directions given by the Secretary of State, the local 
authority, if it considers it expedient to do so having regard to the effect of the 
works on the character of the building as one of special architectural or historic 
interest, may serve a notice called “a listed building enforcement notice’’4 
specifying the alleged contravention> and requiring specified steps to be taken to 
restore the building® to its former state or, as the case may be, to bring it to the 
state it would have been in if the terms and conditions of any listed building 
consent has been complied with’. 

Such a notice must be served on the owner® and occupier and may be served on 
any other person with an interest in the building which in the authority’s opinion 
is materially affected?. It takes effect at the end of the period specified in it!%. Any 
expenses incurred by the owner or occupier in complying with the notice are 
deemed to be incurred for the use and at the request of the person who carried out 
the works!?. 

If it appears to the Secretary of State, after consulting the local planning 
authority, to be expedient that a listed building enforcement notice should be 
served in respect of any land he may serve one himself??. 


For the meaning of “local planning authority”, see para. 657, note 1, ante. In Greater London the 

Greater London Council has the functions under the Town and Country Planning Act 1971, ss. 

96-100, of a local planning authority concurrently with such an authority: s. 5, Sch. 3, para. 4. 
For the meaning of “listed building”, see para. 657, note 4, ante. 

L.e. the controls imposed by the Town and Country Planning Act 1971, s. 55 (1) or s. 55 (4): see 

para. 660, ante. 

4 Ibid., ss. 96 (2), 290 (1). 

s Ibid., s. 96 (1) (a). 

6 No listed building enforcement notice may be served in respect of works executed by or on 
behalf of the Crown in respect of a building which was Crown land (defined in para. 657, note 5, 
ante) when the works were executed: ibid., s. 266 (4). 

7 Ibid., s. 96 (1) (b). 

8 For the meaning of “owner”, see para. 657, note 14, ante. 

9 Town and Country Planning Act 1971, s. 96 (3). 

10 Ibid., s. 96 (4). This period must be not less than twenty-eight days after service: s. 96 (4). 

11 Ibid., s. 99 (2). 

12 Ibid., s. 100 (1); Local Government Act 1974, ss. 35 (1), (2), 42 (2), Sch. 6, para. 25 (7), Sch. 8. A 
notice so served has the same effect as a notice served by a local planning authority: Town and 
Country Planning Act 1971, s. 100 (1). 
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675. Appeal against listed building enforcement notice. A person served 
with a listed building enforcement notice, or any other person with an interest in 
the building to which it relates, may appeal to the Secretary of State! on any of the 
following grounds: (1) that the building is not of special architectural or historic 
interest? ; (2) that the matters alleged to constitute a contravention? do not do sof; 
(3) that the works were urgently necessary in the interests of safety or health, or 
for the preservation of the building®; (4) that listed building consent® ought to be 
granted, or that any relevant condition of such consent which has been granted 
ought to be discharged or different ones substituted’ ; (5) that notice was not served 
as required?; (6) that its requirements exceed what is necessary for restoring the 
building to its former condition?; (7) that the period specified for taking the 
required steps falls short of what should reasonably be allowed’°; (8) that the steps 
required would not serve the purpose of restoring the character of the building to 
its former state!!. 

If either the appellant or the local planning authority’? so desires, the Secretary 
of State must afford each an opportunity of appearing before and being heard by a 
person appointed by him’. 

On the determination of the appeal the Secretary of State must give directions 
for giving effect to his determination including, where appropriate, directions for 
quashing the notice or varying its terms in the appellant's favour**. He may grant 
listed building consent, discharge any condition subject to which consent was 
granted and substitute other conditions, whether more or less onerous!5. Insofar as 
works already executed constitute development requiring planning permission, he 
may grant such permission!®. If he thinks fit he may amend a list!” by removing 
the building from it!8. 

The appellant, the local planning authority or any person other than the 
appellant on whom the listed building enforcement notice was served may appeal 
to the High Court!” on a point of law against the decision of the Secretary of State 
on the appeal?°. The Secretary of State may himself state any question of law 
arising in the form of a special case for the decision of the High Court?!. 


1 The appeal is by written notice indicating the ground and stating the facts on which it is based: 

Town and Country Planning Act 1971, s. 97 (2). Where an appeal is brought, the notice is of no 

effect pending final determination or withdrawal of the appeal: s. 97 (3). 

Ibid., s. 97 (1) (a). 

I.e. a contravention of ibid., s. $5: see para. 660, ante. 

Ibid., s. 97 (1) (b). Except by way of appeal, the validity of a notice may not be questioned in any 

proceedings on this ground: s. 243 (1) (b). See, however, s. 243 (2), and TOWN AND COUNTRY 

PLANNING. 

Ibid., s. 97 (1) (c). 

For the meaning of “listed building consent”, see para. 660, note 3, ante. 

Town and Country Planning Act 1971, s. 97 (1) (d). 

Ibid., s. 97 (1) (e). Except by way of appeal, the validity of a notice may not be questioned in any 

proceedings on this ground: s. 243 (1) (b). See, however, s. 243 (2), and TOWN AND COUNTRY 

PLANNING. As to the requirements of service, see s. 96 (3), and para. 674, ante. Where it would 

otherwise be a ground for allowing the appeal that a person so required to be served was not 

served, the Secretary of State may disregard the fact if satisfied that that person has not been 

substantially prejudiced: s. 97 (4) (b). On the appeal the Secretary of State may also correct any 

immaterial informality, defect or error in the notice: s. 97 (4) (a). 

9 Ibid., s. 97 (1) (£). 

10 Ibid., s. 97 (1) (g). 

11 Ibid., s. 97 (1) (h). 

12 For the meaning of “local planning authority”, see para. 657, note 1, ante. See also para. 674, note 
I, ante. 
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13 Town and Country Planning Act 1971, s. 97 (2). For the procedure, see s. 97 (7), Sch. 9; Town 
and Country Planning (Inquiries Procedure) Rules 1974, S.I. 1974 No. 419; Town and Country 
Planning Appeals (Determination by Appointed Persons) (Inquiries Procedure) Rules 1974, S.I. 
1974 No. 420, and TOWN AND COUNTRY PLANNING. The person appointed has the same powers and 
duties under the Town and Country Planning Act 1971, s. 97 (4), (5), in relation to the appeal 
as the Secretary of State (Sch. 9, para. 2 (1) (d)), and his decision is to be treated as that of the 
Secretary of State (Sch. 9, para. 2 (3)). The Secretary of State may, however, direct that the appeal 
be determined by himself: see Sch. 9, para. 3. 

14 Ibid., s. 97 (5). 

15 Ibid., s. 97 (5) (a). Consent so granted is treated as consent granted on an application under Sch. 
II, a I (paras. 1-9) (see paras. 661—663, 666, ante): s. 97 (6). Decision to grant consent is final: 
s. 97 (6) (a). 

16 Ibid., s. 97 (5) (b). Permission so granted is to be treated as permission granted on an application 
under Part III (ss. 22-53) (see TOWN AND COUNTRY PLANNING): s. 97 (6). Decision to grant 
permission is final (s. 97 (6) (a)), and for the purposes of s. 34 (registers of applications and 
decisions: see TOWN AND COUNTRY PLANNING) it is treated as having been given in dealing with an 
application for planning permission made to the local planning authority (s. 97 (6) (b)). 

17 I.e. under ibid., s. 54: see para. 657, ante. 

18 Ibid., s. 97 (5) (c). He may also exercise his power under s. $4 (10) to direct that s. 54 (10) is no 
longer to apply to the building: s. 97 (5) (c). 

19 The appeal is heard and determined by a Divisional Court of the Queen’s Bench Division (RSC 
Ord. 94, r. 12 (2A)), and is brought by originating motion, notice of which must be served on the 
Secretary of State and on the persons named in the text other than the person moving the court 
(Ord. 94, r. 12 (3)). 

20 Town and Country Planning Act 1971, s. 246 (1) (b); RSC Ord. 94, r. 12 (1). The court may 
remit the matter to the Secretary of State for further information (Ord. 94, r. 12 (4)), and, if of 
the opinion that the decision was erroneous in point of law, must remit the matter to him with its 
opinion for rehearing and determination by him (Ord. 94, r. 12 (5)). 

21 Town and Country Planning Act 1971, s. 246 (2). 


676. Non-compliance with listed building enforcement notice. Where a 
listed building enforcement notice has been served on the person who, at the time 
it was served on him, was the owner! of the building, then, if any steps required 
by the notice have not been taken within the period allowed for compliance?, he is 
guilty of an offence? and is liable, on summary conviction, to a fine not exceeding 
£ 1,000 or, on conviction on indictment, to a finet. If after conviction a person 
does not as soon as practicable do everything in his power to secure compliance 
with the notice, he is guilty of a further offence’. 

If within the period allowed for compliance any steps required by the notice 
have not been taken, the local planning authority? may enter the land and take 
those steps, and may recover its reasonable expenses from the person who is then 
the owner of the land”. 


1 For the meaning of “owner”, see para. 657, note 14, ante. 

2 References to the period allowed for compliance are references to the period specified in the 
notice as that within which the specified steps are to be taken or such extended period as the local 
planning authority may allow: Town and Country Planning Act 1971, s. 98 (5). 

Ibid., s. 98 (1). If a person against whom proceedings have been brought has ceased to be the 
owner before the end of the period allowed for compliance, he is entitled, upon information duly 
laid and upon giving the prosecution not less than three clear days’ notice of his intention, to have 
the subsequent owner brought before the court (s. 98 (2)), and if he proves that the failure to take 
the steps was attributable, in whole or in part, to the default of the subsequent owner, the 
subsequent owner may be convicted (s. 98 (3) (a)) and the original defendant must be acquitted if 
he proves that he took all reasonable steps to secure compliance (s. 98 (3) (b)). 

4 Ibid., s. 98 (1); Criminal Law Act 1977, s. 28 (2), (7). 
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5 Town and Country Planning Act 1971, s. 98 (4). He is then liable on summary conviction to a fine 

not exceeding £50 for each day following his first conviction on which any requirements of the 

notice remain unfulfilled (s. 98 (4) (a)), or on conviction on indictment to a fine (s. 98 (4) (b)). 

For the meaning of “local planning authority”, see para. 657, note I, ante. See also para. 674, note 

I, ante. 

7 Town and Country Planning Act 1971, s. 99 (1). Any sums paid by the owner in respect of the 
authority’s reasonable expenses in taking the steps are deemed to be paid for the use and at the 
request of the person who carried out the works to which the notice relates: s. 99 (2). The local 
planning authority may sell materials removed in taking the required steps, but must account for 
the proceeds of sale; on complaint, a magistrates’ court may require any person having an interest 
in the premises to permit the owner to take the required steps; and there is a limit to the liability 
of persons holding premises as agents or trustees: see ss. 91 (3), (4), 99 (3), applying the Public 
Health Act 1936, ss. 276, 289, 294, with modifications specified in the Town and Country 
Planning (Listed Buildings and Buildings in Conservation Areas) Regulations 1977, S.I. 1977 No. 
228, reg. 9. Where the notice was served by the Secretary of State, references in the Town and 
Country Planning Act 1971, s. 99, to the local planning authority are replaced by references to 
him: s. 100 (2). 
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(vii) Acquisition of Listed Buildings etc. 


677. Acquisition of listed buildings etc. needing repair. Where it appears to 
the Secretary of State that reasonable steps are not being taken for properly 
preserving a listed building*, other than an excepted building?, he may authorise 
the council of the county or district in which the building is situated or, in the case 
of a building in Greater London, the Greater London Council or the London 
borough council, or a joint planning board, to acquire compulsorily the building 
and any land comprising or contiguous or adjacent to it which appears to him to 
be required for preserving the building or its amenities, or for affording access to 
it, or for its proper control or management?. Where it appears to him that 
reasonable steps are not being taken for properly preserving the building he may 
be authorised himself to acquire compulsorily the building and any such land*. 

The Secretary of State must not make or confirm a compulsory purchase order 
under this power unless he is satisfied it is expedient to provide for the 
preservation of the building and to authorise its compulsory acquisition for that 
purpose?. 

Any such local authority or board? may also acquire by agreement any building 
appearing to it to be of special architectural or historic interest?” or any land 
comprising or contiguous or adjacent to such a building which appears to the 
Secretary of State to be required for the purpose described above3. Such 
acquisition requires the consent of the Secretary of State unless the land to be 
acquired either is immediately required by the authority or board for the purpose 
for which it is to be acquired? or, if it is not so required, is land within its area?0, 

Any such local authority or board may make such arrangements as to the 
management, use or disposal of the acquired building or other land as it considers 
appropriate for the purpose of its preservation!!. The Secretary of State has similar 
powers where he has acquired the property himself!2. 


1 For the meaning of “listed building”, see para. 657, note 4, ante. 


2 Town and Country Planning Act 1971, s. 114 (3). For the meaning of “excepted building’’, see 
para. 680, note 4, post. 


365 Monuments and Buildings Paras. 677, 678 


3 Ibid., s. 114 (1); Local Government Act 1972, ss. 179 (3), 182 (2), 272 (1), Sch. 16, para. 31, Sch. 30. 
As to references to a London borough council, see para. 657, note 13, ante. 

4 Town and Country Planning Act 1971, s. 114 (2). 

5 Ibid., s. 114 (4). 

6 Ibid., s. 119 (1); Local Government Act 1972, s. 179 (3), Sch. 16, para. 31, Sch. 30. The Greater 
London Council may only exercise powers under the Town and Country Planning Act 1971, 
s. 119, either (1) in a London borough with the consent of the borough council (see also note 3, 
supra); (2) in the Inner Temple or the Middle Temple with the consent of the Sub-Treasurer or 
the Under Treasurer; (3) in any such area if such consent is withheld with the consent of the 
Secretary of State; or (4) in relation to land in any such area, without any consent, if the land is to 
be used for the purpose of an industrial or commercial undertaking and is to be acquired 
incidentally to the removal of that undertaking from Greater London: s. 119 (4) (a)-(d). 

7 Ibid., s. 119 (1) (b). 

8 Ibid., s. 119 (1) (c). 

9 Ibid., s. 119 (2) (a). 

o Ibid., s. 119 (2) (b). 

1 Ibid., s. 126 (1) (which is expressed to apply to acquisitions under s. 114 (1) or s. 119 (1) (b)); Local 
Government Act 1972, Sch. 16, para. 31. 

12 Town and Country Planning Act 1971, s. 126 (2). 


678. Procedure for acquisition. The Acquisition of Land (Authorisation 
Procedure) Act 1946* applies, with modifications?, to the compulsory acquisition? 
of a listed building needing repair+. Any person having an interest in the building 
may apply? to a magistrates’ court for the petty session area within which the 
building is situated for an order staying further proceedings on the compulsory 
purchase order, and if the court is satisfied that reasonable steps have been taken 
for properly preserving the building it must make an order accordingly°. 

Neither a council nor the Secretary of State may start the compulsory purchase” 
of a building unless at least two months previously it or he has served on the 
owner, and has not withdrawn, a repairs notice, specifying the works which it or 
he considers reasonably necessary for the proper preservation of the building? and 
explaining the effect of the relevant provisions!°. Demolition after a repairs notice 
has been served does not prevent compulsory acquisition"! of the site of the building 
if the Secretary of State is satisfied that he would have confirmed or made a 
compulsory purchase order had the building not been demolished!?. 

Certain provisions of the Compulsory Purchase Act 196513 apply to an 
acquisition!* of land by agreement!>. 


See generally COMPULSORY ACQUISITION, vol, 8, paras. 1 et seq. 

2 Thus the Acquisition of Land (Authorisation Procedure) Act 1946 applies as if the Town and 

Country Planning Act 1971, s. 114, had been in force immediately before the commencement of 

the earlier Act (s. 114 (5) (a)), and the Acquisition of Land (Authorisation Procedure) Act 1946 

applies as if references in it to the enactments specified in s. 1 (1) (b) included references to the 

Town and Country Planning Act 1971, s. 114 (s. 114 (5) (b)). For the significance of this 

provision, see COMPULSORY ACQUISITION, vol. 8, para. 10, note 8. 

Le. under ibid., s. 114: see para. 677, ante. 

Ibid., s. 114 (5). 

The application must be made within twenty-eight days after service of the notice of the making 

of the compulsory purchase order under the Acquisition of Land (Authorisation Procedure) Act 

1946, Sch. 1, para. 3 (1) (b) (see COMPULSORY ACQUISITION, vol. 8, para. 13): Town and Country 

Planning Act 1971, s. 114 (6). 

6 Ibid., s. 114 (6). Any person aggrieved by the court's decision may appeal to the Crown Court: 
s. 114 (7). For the meaning of “person aggrieved”, see ADMINISTRATIVE LAW, vol. 1, para. 49. 

7 The compulsory purchase is started when the council or the Secretary of State serves the notice 

referred to in note $, supra: ibid., s. 115 (4). 
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8 A council or the Secretary of State may at any time withdraw a repairs notice, giving notice of 
the withdrawal to the person served with the repairs notice: ibid., s. 115 (3). 

9 Ibid., s. 115 (1) (a). 

10 Ibid., s. 115 (1) (b). The provisions referred to are ss. 114-117. 

11 Le, under ibid., s. 114. 

12 Ibid., s. 115 (2). 

13 Le. the Compulsory Purchase Act 1965, ss. 13, 9, 11-30, 32, so far as applicable: see COMPULSORY 
ACQUISITION, vol. 8, paras. 114 et seq. 

14 Le. under the Town and Country Planning Act 1971, s. 119: see para. 677, ante. 

15 Ibid., s. 119 (3). 


679. Compensation on compulsory acquisition. For the purpose of assessing 
compensation on the compulsory acquisition of land including a building which 
immediately before the date of the compulsory purchase order, was listed’, it 
must be assumed that listed building consent? would be granted for any works for 
the alteration or extension of the building?, other than works in respect of which 
the Secretary of State refused such consent or granted it subject to conditions so 
that compensation’ became payable‘. 

Provision is made for minimum compensation in the case of a building 
deliberately left derelict. If the acquiring council is satisfied that the building has 
been deliberately allowed to fall into disrepair for the purpose of justifying its 
demolition and the development or redevelopment of the site or any adjoining site, it 
may include in the compulsory purchase order as submitted to the Secretary of 
State for confirmation a direction for minimum compensationf. If he is so satisfied 
he may include such a direction where he acquires the building compulsorily’. If a 
compulsory purchase order is confirmed or made with the inclusion of such a 
direction, the compensation must be assessed accordingly?. 

Within twenty-eight days after service of the notice? stating the effect of the 
compulsory purchase order or draft order, any person having an interest in the 
building may apply to a magistrates’ court acting for the petty sessions area in 
which the building is situated for an order that a direction for minimum 
compensation be not included in the order as confirmed or made by the Secretary 
of State’®. If satisfied that the building has not been deliberately allowed to fall 
into disrepair for the purpose stated above the court must make the order applied 
for = 


1 For the meaning of “listed building”, see para. 657, note 4, ante. 
2 As to listed building consent, see paras. 660 et seq., ante. 
3 This applies also to demolition for the purpose of development of any class specified in the Town 
and Country Planning Act 1971, Sch. 8 (development not constituting new development: see 
TOWN AND COUNTRY PLANNING): s. 116; Town and Country Amenities Act 1974, s. 6. 
Le. under the Town and Country Planning Act 1971, s. 171: see para. 665, ante. 
Ibid., s. 116; Town and Country Amenities Act 1974, s. 6. 
Town and Country Planning Act 1971, s. 117 (1); Local Government Act 1974, ss. 35 (1), 42 (2), 
Sch. 6, para. 25 (8), Sch. 8. The notice under the Acquisition of Land (Authorisation Procedure) 
Act 1946, Sch. 1, para. 3 (1) (b) (see COMPULSORY ACQUISITION, vol. 8, para. 13), must include a 
statement that such a direction has been included in the order and must explain the meaning of 
“direction for minimum compensation” : Town and Country Planning Act 1971, s. 117 (3); Local 
Government Act 1974, Sch, 6, para. 25 (8). 

“Direction for minimum compensation” in relation to a building compulsorily acquired 
means a direction that for the purpose of assessing compensation it is to be assumed, 
notwithstanding anything to the contrary in the Land Compensation Act 1961 or the Town and 
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Country Planning Act 1971, that planning permission would not be granted for development or 
redevelopment of the site of the building and that listed building consent would not be granted 
for any works for the demolition, alteration or extension of the building other than development 
or works necessary for restoring it to and maintaining it in a proper state of repair: s. 117 (4). 

7 Ibid., s. 117 (2). See also s. 117 (3), and note 6, supra. 

8 Ibid., s. 117 (4). 

9 a o notice under the Acquisition of Land (Authorisation Procedure) Act 1946, Sch. 1, para. 3 
I E 

10 Town and Country Planning Act 1971, s. 117 (5); Local Government Act 1974, Sch. 6, para. 25 (8), 
Sch. 8. This right to apply to the court does not prejudice the right conferred by the Town and 
Country Planning Act 1971, s. 114 (6) (see para. 678, ante): s. 117 (7). 

11 Ibid., s. 117 (5). A person aggrieved by the court's decision may appeal to the Crown Court: 
s. 117 (6). For the meaning of “person aggrieved””, see ADMINISTRATIVE LAW, vol. 1, para. 49. This 
right of appeal does not prejudice the right conferred by s. 114 (7) (see para. 678, note 6, ante): 
s 117 (7). 


(viii) Building Preservation Notices: Preservation of Buildings 


680. Service of building preservation notice. If it appears to the local 
planning authority! that a building? which is not a listed building? or an excepted 
building* is of special architectural or historic interest5, and is in danger of 
demolition or of alteration in such a way as to affect its character as such, it may 
serve on the owner® and occupier a notice called “a building preservation notice” 
stating that the building appears to it to be of special architectural or historic 
interest and that it has requested the Secretary of State to consider listing the 
building”, and explaining the effect of these provisions®. In case of urgency the 
authority, instead of serving the notice, may affix it conspicuously to some object 
on the building?. 

The notice comes into force as soon as it has been served’, and remains in force 
for six months; it lapses, however, if before the period expires the Secretary of 
State either lists the building"! or notifies the authority in writing that he does not 
intend to do so!?. While the notice is in force the statutory provisions!3 apply as if 
the building were listed'4. 


For the meaning of “‘local planning authority”, see para. 657, note 1, ante. 

For the meaning of “building”, see para. 657, note 3, ante. 

For the meaning of “listed building”, see para. 657, note 4, ante. 

An excepted building is an ecclesiastical building for the time being used for ecclesiastical 
purposes, other than as a residence from which a minister of religion performs his duties (Town 
and Country Planning Act 1971, s. 58 (2) (a)), or a building which is the subject of a scheme or 
order under the ancient monuments legislation (s. 58 (2) (b)), or a building for the time being 
included in a list of monuments published by the Secretary of State under that legislation (s. 58 
2) (c)). 

k considering whether a building is of special architectural or historic interest it does not have to 
be viewed in isolation: see Earl of Iveagh v Minister of Housing and Local Government [1964] 1 QB 
395, [1963] 3 All ER 817, CA, where the building formed part of a terrace and the architectural 
interest of the whole terrace was properly taken into account and the effect of the destruction of 
the building on the terrace as a whole was considered. 

6 For the meaning of “owner”, see para. 657, note 14, ante. 

Town and Country Planning Act 1971, s. 58 (1) (a). 

Ibid., s. 58 (1) (b). The provisions referred to are those of s. 58 (3), (4), (6): s. 58 (1) (b); Town and 
Country Planning (Amendment) Act 1972, s. 7 (1). 
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9 Town and Country Planning Act 1971, s. 58 (6); Town and Country Planning (Amendment) Act 
1972, s. 7 (1). This is to be treated for all purposes as service: Town and Country Planning Act 
1971, s. $8 (6); Town and Country Planning (Amendment) Act 1972, s. 7 (1). 

10 Service is thus a prerequisite to the coming into force of the notice: Maltglade Ltd v St Albans 
RDC [1972] 3 All ER 129, [1972] 1 WLR 1230, DC. 

11 Le. under the Town and Country Planning Act 1971, s. $4: see para. 657, ante. 

12 Ibid., s. 58 (3). The lapsing of the notice does not affect criminal liability for an offence under s. 55 
(see para. 660, ante) or s. 98 (see para. 676, ante) while the notice was in force (s. 58 (4), Sch. 11, 
para. 14), but any proceedings on or arising out of an application for listed building consent (see 
para. 661, ante) and any listed building consent which has been granted lapse with the notice (Sch. 
11, para. 15). Any listed building enforcement notice (see para. 674, ante) served while the 
building preservation notice was in force ceases to have effect and any proceedings on it under 
ss. 96, 97 (see paras. 674, 675, ante), lapse, but s. 99 (1), (2), continue to apply to expenses incurred : 
Sch. 11, para. 16. These provisions (i.e. Sch. 11, paras. 14-16) apply where a notice ceases to be in 
force by virtue of s. 58 (3), otherwise than by reason of the building being included in a list under 
GS, MiP GS, Gd (UO), Sak, Wits para 1 

13 Le. the provisions of the Town and Country Planning Act 1971, other than s. 57. 

14 Ibid., s. $8 (4). 


681. Compensation for loss or damage from building preservation notice. 
Where a building preservation notice! is served?, a local planning authority? is not 
obliged to pay compensation‘ in respect of any refusal of listed building consent 
or its grant subject to conditions, unless and until the building affected is included 
in a list compiled or approved by the Secretary of State?; but this provision does 
not prevent a claim for such compensation being made before the building is so 
included. 

If the building preservation notice ceases to have effect without the building 
being listed, any person who when the notice was served had an interest in the 
building is entitled, on making a claim to the local planning authority”, to be paid 
compensation by the authority in respect of any loss or damage directly 
attributable to the effect of the notice?. 


1 As to building preservation notices, see para. 680, ante. 

2 Town and Country Planning Act 1971, s. 173 (1). 

3 For the meaning of “local planning authority”, see para. 657, note 1, ante. 

4 Le. under the Town and Country Planning Act 1971, s. 171: see para. 665, ante. 

5 Le. under ibid., s. 54: see para. 657, ante. 

6 Ibid., s. 173 (2). 

7 The claim must be in writing and must be served on the authority by being delivered at its offices, 
addressed to its clerk, or by being sent there so addressed by prepaid post: Town and Country 
Planning (Listed Buildings and Buildings in Conservation Areas) Regulations 1977, S.I. 1977 No. 
228, reg. 7 (1). The claim must be served within six months from the date of the decision in 
respect of which the claim is made or such longer period as the Secretary of State may allow in a 
particular case: reg. 7 (2). 

8 Town and Country Planning Act 1971, s. 173 (3). The loss or damage includes a sum payable in 
respect of a breach of contract caused by the necessity of discontinuing or countermanding any 
works to the building on account of the building preservation notice being in force: s. 173 (4). 


682. Contributions to preservation of buildings. A local authority! may, by 
grant or loan, contribute towards the expenses incurred or to be incurred in 
repairing or maintaining a listed building? which is in or in the vicinity of its area? 
or any other building in its area which appears to it to be of architectural or 
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historic interest*. In either case it may similarly contribute towards the upkeep of 
any garden occupied with the building and contiguous or adjacent to it®. Any 
loan may be made on such terms and conditions as the authority determines; it 
may be free of interest, the authority may at any time renounce its right to 
payment of the loan or any interest, and by agreement with the borrower may 
vary any of the terms and conditionsí. Any contribution may be made 
conditional on the making of an agreement for public access”. 

If within three years of the making of a grant the grantee disposes of the 
interest, or any part of it, held by him in the property by way of sale or exchange 
or lease for not less than twenty-one years, the authority may recover in any court 
of competent jurisdiction the amount of the grant or such part as to it seems fit®. 


1 “Local authority” means the council of a county, district or London borough, a joint planning 
board or the Council of the Isles of Scilly: Local Authorities (Historic Buildings) Act 1962, s. I 
(4); London Government Act 1963, ss. 4 (1), (2) (a), 93 (1), Sch. 18, Part II; Statute Law (Repeals) 
Act 1976, Sch. 1, Part XII; Isles of Scilly (Functions) Order 1979, S.I. 1979 No. 72, art. 3 (a). 

2 “Building” includes any structure or erection and any part of a building so defined: Local 

Authorities (Historic Buildings) Act 1962, s. 1 (4). As to listed buildings, see paras. 657 et seq., 

ante. 

Ibid., s. 1 (1) (a). 

Ibid., s. 1 (1) (b); Town and Country Planning Act 1968, ss. $8, 108, Sch. 11. 

Local Authorities (Historic Buildings) Act 1962, s. 1. (1). 

Ibid., s. 1 (2). 

Ibid., s. 1 (3). 

Ibid., s. 2 (1). If a person becomes entitled by way of gift from the grantee, whether directly or 

indirectly, but otherwise than by will, to a part of the interest held by him, a disposal by the 

grantee in any manner mentioned in s. 2 (1) of the interest so acquired or any part of it is treated 
as a disposal by the grantee of a part of his interest, and if a person becomes entitled by way of 
such a gift to the whole of the grantee’s interest, s. 2 (1) applies as if the grant had been made to 
the donee instead and the interest had then been held by him: s. 2 (2). Where several parts of 
an interest are disposed of the amounts recoverable are limited to the amount of the grant: see 
s. 2 (3). 
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(ix) Conservation Areas 


683. Designation of conservation areas. Every local planning authority! must 
from time to time determine? which parts of its area are areas of special 
architectural or historic interest the character or appearance of which it is desirable 
to preserve or enhance, and must designate such areas as conservation areas? ; and 
the Secretary of State may from time to time, after consulting an authority, 
determine that any part of its area which is not already so designated is an area of 
special architectural or historic interest the character or appearance of which it is 
desirable to preserve or enhance, and may himself designate that part as a 
conservation area*. The designation of an area as a conservation area is a local land 
charge?. 

On so designating an area or on varying or cancelling a designation the 
authority or the Secretary of State must give to the other a notice containing 
sufficient particulars to identify the area affected”, and must publish notice of the 
designation, variation or cancellation, with particulars of its effect, in the London 
Gazette and in at least one newspaper circulating in the authority’s area’. 
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Where an area is for the time being so designated special attention must be paid 
to the desirability of preserving or enhancing its character or appearance in the 
exercise, with respect to any buildings or other land in the area, of relevant 
statutory powers3, and it is the duty of a local planning authority to formulate and 
publish, within such period as the Secretary of State may direct?, proposals for the 
preservation and enhancement of any parts of its area which are conservation 
areas!0. The Secretary of State may make grants or loans out of money provided 
by Parliament for defraying all or part of expenditure incurred or to be incurred 
in or in connection with or with a view to the promotion of the preservation or 
enhancement of the character or appearance of a conservation area or part of it!!. 


1 The functions of a local planning authority under the Town and Country Planning Act 1971, 

s. 277, are exercisable (1) in Greater London, by the Greater London Council and, in relation to a 

London borough, by its council; (2) in a national park (as to which see paras. 437 et seq., ante), by 

the county planning authority; and (3) elsewhere, by the district planning authority: s. 277 (10) 

(a)—(c) (substituted by the Town and Country Amenities Act 1974, s. 1 (1)). Outside a national 

park, however, a county planning authority also has power to make determinations and 

designations under the Town and Country Planning Act 1971, s. 277: s. 277 (10) (as so substituted). 

Before making such a determination, (1) a London borough council must consult the Greater 

London Council; (2) a district planning authority must consult the county council; and (3) the 

Greater London Council and a county planning authority must respectively consult the council 

of each London borough or district of which any part is included in the area affected: ibid., s. 277 

(s) (a)-(c) (as so substituted: see note 1, supra). 

Ibid., s. 277 (1) (as so substituted: see note 1, supra). “Conservation area” means an area so 

designated: s. 290 (1). Within such period as the Secretary of State from time to time directs the 

authority must review the past exercise of these functions and determine whether any parts or 
further parts of its area should be designated, and, if it so determines, it must designate them 
accordingly: s. 277 (2) (as so substituted). The Secretary of State may give such directions either 

to an individual authority (in which case he must first consult it) or to authorities generally : s. 277 

(3) (as so substituted). 

Ibid., s. 277 (4) (as so substituted: see note 1, supra). 

Ibid., s. 277 (9) (as so substituted : see note 1, supra); Local Land Charges Act 1975, s. 17 (2), Sch. 1. 

As to local land charges, see LAND REGISTRATION, vol. 26, paras. 771 et seq. 

Town and Country Planning Act 1971, s. 277 (6) (as so substituted: see note 1, supra). 

Ibid., s. 277 (7) (as so substituted: see note 1, supra). 

Ibid., s. 277 (8) (as so substituted: see note 1, supra). The powers referred to are powers under the 

Historic Buildings and Ancient Monuments Act 1953, Part I (ss. 1-9) (historic buildings: see 

paras. 654 et seq., ante), the Local Authorities (Historic Buildings) Act 1962 (see para. 682, ante), 

and the Town and Country Planning Act 1971. 

9 Such a direction may be given either to an individual authority or to authorities generally : ibid., 
s. 277B (3) (added by the Town and Country Amenities Act 1974, s. 1 (1)). 

10 Ibid., s. 2278 (1) (as so added: see note 9, supra). The proposals must be submitted for 
consideration to a public meeting in the area, and the authority must have regard to any views 
expressed by those attending the meeting: s. 2778 (2) (as so added). 

11 Town and Country Planning (Amendment) Act 1972, s. 10 (1). The grant or loan may be subject 
to conditions (see s. 10 (2)), and before making it the Secretary of State must consult the 
appropriate Historic Buildings Council (as to which see paras. 430, 431, ante) (s. 10 (4)) unless the 
case is urgent (s. 10 (4) proviso). As to payments to council members for services provided, see 
s. 10 (5). Any loan may be made on such terms as to repayment and interest as the Secretary of 
State may with Treasury approval determine: s. 10 (3). 
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684. Trees in conservation areas. In relation to any tree in a conservation area! 
but in respect of which no tree preservation order? is for the time being in force?, 
any person who does any act which might be prohibited by such an order” is 
guilty of an offence® unless the case is one exempted by regulations®, and where 
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such a tree is removed, uprooted or destroyed, or dies, the owner of the land must 
generally replace it unless he is excused by the local planning authority’. 

It is a defence for a person charged with such an offence to prove that he served 
notice of intention to do the act in question, identifying the tree, on the council of 
the district or London borough concerned’, and that he did the act with the 
consent of the local planning authority? or after the expiry of the six-week period 
ee the date of the notice but before the expiry of the two-year period from that 

ale 


kanl 


For the meaning of “conservation area”, see para. 683, note 3, ante. 

2 As to tree preservation orders, see FORESTRY, vol. 19, para. 39, and TOWN AND COUNTRY PLANNING. 

3 Town and Country Planning Act 1971, s. 61A (2) (added by the Town and Country Amenities 
Act 1974, s. 8). 

4 Le. by virtue of the Town and Country Planning Act 1971, s. 60 (1) (a), namely cutting down, 

po lopping or wilfully destroying a tree except with the consent of the local planning 

authority. 

Ibid., s. 61A (1) (as so added: see note 3, supra). For the penalty, see s. 102 (1), (4) (substituted and 

added by the Town and Country Amenities Act 1974, s. 10 (3), (6), respectively). 

6 See the Town and Country Planning Act 1971, s. 61A (4)—() (as so added: see note 3, supra). See 

also the Town and Country Planning (Tree Preservation Order) (Amendment) and (Trees in 

Conservation Areas) (Exempted Cases) Regulations 1975, S.I. 1975 No. 148, reg. 3, which 

exempts, inter alia, action on trees which are small, dying, dead or dangerous, action in 

compliance with statutory obligations or to prevent or abate a nuisance and actions approved by 

the local planning authority or the Forestry Commission. 

See the Town and Country Planning Act 1971, s. GIA (8), (9) (as so added: see note 3, supra). 

Ibid., s. GIA (3) (a) (as so added: see note 3, supra). 

Ibid., s. 6ra (3) (b) (i) (as so added: see note 3, supra). 

Ibid., s. 61A (3) (b) (ii) (as so added: see note 3, supra). 
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685. Planning applications. Special provisions apply to any application for 
planning permission! for any development? of land made to a local planning 
authority? where, in the authority’s opinion, the development would affect the 
character or appearance of a conservation area‘ or the setting of a listed building?. 
Where such an application is made, the appropriate authority? must publish” a 
notice indicating the nature of the development and naming a place within the 
locality where a copy of the application and supporting plans and other 
documents will be open to public inspection for twenty-one daysó, and the 
application must not be determined until time has elapsed for representations to be 
made”. 


1 As to applications for planning permission, see TOWN AND COUNTRY PLANNING. 

2 For the meaning of “development”, see the Town and Country Planning Act 1971, s. 22, and 

TOWN AND COUNTRY PLANNING. 

As to local planning authorities, see para. 657, note 1, ante. 

Town and Country Planning Act 1971, s. 28 (1) (a). For the meaning of “conservation area”, see 

para. 683, note 3, ante. 

Ibid., s. 28 (1) (aa); Town and Country Amenities Act 1974, s. 4 (1). As to listed buildings, see 

paras. 657 et seq., ante. 

6 le. in Greater London the local planning authority, in a national park the county planning 
authority and elsewhere the district planning authority: Town and Country Planning Act 1971, 
s. 28 (2); Local Government Act 1972, s. 182 (2), Sch. 16, para. 21 (1). Where it is the duty of the 
district planning authority to take these steps in relation to an application falling to be determined 
by the county planning authority, the district planning authority must inform the county 
planning authority what steps it has taken and when it took them: Sch. 16, para. 21 (2). 
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7 Thus it must publish the notice in a local newspaper circulating in the locality in which the land is 
situated (Town and Country Planning Act 1971, s. 28 (2) (a)) and display the notice for not less 
than seven days on or near the land (s. 28 (2) (b)). iwe 

8 Ibid., s. 28 (2). The twenty-one-day period begins with the date of publication of the newspaper 
notice: s. 28 (2). 

o Ibid., s. 28 (3). Thus both the following twenty-one-day periods must have elapsed : (1) the period 
referred to in note 8, supra (s. 28 (3) (a)), and (2) the period beginning with the date on which the 
notice was first displayed on or near the land (s. 28 (3) (b)). As to the determination of planning 
applications generally, see s. 29, and TOWN AND COUNTRY PLANNING. 


686. Demolition of buildings in conservation areas. Statutory protection is 
afforded to all buildings! in conservation areas? other than listed buildings’, 
excepted buildings* and buildings in relation to which the Secretary of State has 
directed5 that these provisions are not to apply. 

A building to which these provisions apply may not be demolished without the 
consent of the appropriate authority”. Application for such consent may be made 
either as a separate application or as part of an application for planning permission 
to redevelop the site of the building®. Further, the statutory provisions relating to 
listed building consent? and listed building enforcement notices!® apply with 
exceptions and modifications!! to such buildings as they apply to listed 
buildings!?, but any proceedings on or arising out of an application for listed 
building consent made while these provisions apply to a building lapse when they 
cease to apply to it, and any listed building consent granted in respect of it also 
lapsesiS, 


1 For the meaning of “building”, see para. 657, note 3, ante. 

2 For the meaning of “conservation area”, see para. 683, note 3, ante. _ 

3 Town and Country Planning Act 1971, s. 277A (1) (a) (added by the Town and Country 
Amenities Act 1974, s. 1 (1)). As to listed buildings, see paras. 657 et seq., ante. 

4 Town and Country Planning Act 1971, s. 277A (1) (b) (as so added: see note 3, supra). The 
excepted buildings are those excepted under s. 58 (2): see para. 680, note 4, ante. 

5 The direction may specify an individual building or a description of buildings (ibid., s. 277A (4) 
(as so added: see note 3, supra)), and if it specifies a description of building it may be given either 
to an individual local planning authority or to local planning authorities generally (s. 277A (5) (as 
so added)). Any such direction may be varied or revoked by a further direction: s. 277A (6) (as so 
added). For a general direction, see Department of the Environment circular 147/74; Welsh 
Office circular 220/74. 

6 Town and Country Planning Act 1971, s. 277A (1) (c), (4) (as so added: see note 3, supra). 

7 Ibid., s. 277A (2) (as so added: see note 3, supra). Demolition without consent is an offence: see 

s. 55 (1) and para. 660, ante, applied as explained in the text and note 9, infra. In relation to 

applications for consent made by a local planning authority the appropriate authority is the 

Secretary of State (s. 227A (7) (a) (as so added)), and in relation to other applications for consent it 

is the local planning authority or the Secretary of State (s. 227A (7) (b) (as so added)). The 

functions of a local planning authority under s. 277A are exercisable (1) in Greater London, by the 

Greater London Council and, in relation to a London borough, by the borough council; (2) ina 

national park, by the county planning authority; and (3) elsewhere, by the county planning 

authority and the district planning authority: s. 277A (11) (a)—(c) (as so added). 

Ibid., s. 277A (3) (as so added: see note 3, supra). However, consent to demolition is not to be 

taken to have been given as part of planning permission unless, on granting that permission, the 

appropriate authority states that it includes consent to demolition: s. 277A (3) (as so added). 
9 Le. ibid., ss. 55, $6 (3), (5), (6), 172, 190, 266 (1) (b), Sch. 3, para. 2, Sch. 11, Parts I, II (paras. 1-9, 
10-12), Sch. 19: see paras. 660 et seq., ante. 

10 Le. ibid., ss. 96-99: see paras. 674 et seq., ante. 

11 See the Town and Country Planning (Listed Buildings and Buildings in Conservation Areas) 
Regulations 1977, S.I. 1977 No. 228, reg. 10, Sch. 3, made under the Town and Country Planning 
Act 1971, s. 277A (8), (9) (as so added: see note 3, supra). 
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12 Ibid., s. 277A (8) (as so added: see note 3, supra). 

13 Ibid., s. 277A (10) (as so added: see note 3, supra). However, the fact that these provisions have 
ceased to apply to a building does not affect the liability of any person to be prosecuted or 
punished for an offence under s. 55 or s. 98 (see paras. 660, 676, ante) committed by him while 
these provisions applied to the building: s. 277A (10) (as so added). 


687-1000. Urgent repair of unoccupied buildings. Provision is made for the 
execution of urgent repairs to any unoccupied building! (not being an excepted 
building?) which is listed? or to which the Secretary of State has directed that the 
provisions apply? because, although the building is not listed, it is in a conservation 
area? and it appears to him that it is important to preserve it for the purpose of 
maintaining the character or appearance of the area®. 

If it appears to the local authority’ (in the case of such a building in its area) or 
to the Secretary of State that any works are urgently necessary for the 
preservation of such a building it or he may execute the works after giving seven 
days’ written notice of the intention to do so to the owner®, who may be required 
by notice to pay the expenses of the works?. Within twenty-eight days of the date 
of such a notice to pay the expenses the owner may represent to the Secretary of 
State that the amount specified in the notice is unreasonable!% or that recovery 
would cause him hardship** or that some or all of the works were unnecessary for 
the building’s preservation!?, and the Secretary of State must determine the extent 
to which the representations are justified*3. 


. 


For the meaning of “building”, see para. 657, note 3, ante. 


2 Le. an excepted building as defined by the Town and Country Planning Act 1971, s. $8 (2): see 
para. 680, note 4, ante. 

3 Ibid., s. ror (1), (2) (a) (substituted by the Town and Country Amenities Act 1974, s. 5 (1)). As to 
listed buildings, see paras. 657 et seq., ante. 

4 Town and Country Planning Act 1971, s. 101 (1), (2) (b) (as so substituted: see note 3, supra). 

5 For the meaning of “conservation area”, see para. 683, note 3, ante. 

6 Town and Country Planning Act 1971, s. 101 (3) (as so substituted: see note 3, supra). 

7 For the meaning of “local authority”, see para. 443, note 4, ante. 

8 Town and Country Planning Act 1971, s. 101 (4), (5) (as so substituted : see note 3, supra). For the 
meaning of “owner”, see para. 657, note 14, ante. 

9 Ibid., s. 101 (6) (as so substituted: see note 3, supra). If such a notice is given the amount specified 


in it is recoverable from the owner, subject to s. 101 (7)—(9): s. 101 (6) (as so substituted). 

10 Ibid., s. 101 (7) (a) (as so substituted: see note 3, supra). 

11 Ibid., s. 101 (7) (b) (as so substituted: see note 3, supra). 

12 Ibid., s. 101 (7) (c) (as so substituted: see note 3, supra). 

13 Ibid., s. 101 (8) (as so substituted: see note 3, supra). The Secretary of State must give the owner 
and the local authority notice of his determination, with reasons, and of the amount, if any, 
which is to be recoverable, and no sum is recoverable unless so notified: s. 1or (9) (as so 
substituted). 
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1. IN GENERAL 
(1) NATURE AND AUTHORITY 
(i) Composition, Legislative and Financial Power 


1001. Composition of Parliament. The Parliament of the United Kingdom of 
Great Britain and Northern Ireland! consists of the Sovereign and the three Estates 
of the Realm, namely the lords spiritual and the lords temporal, who sit together 
in the House of Lords?, and the elected representatives of the people, who sit in the 
House of Commons. 


1 See the Royal and Parliamentary Titles Act 1927, s. 2 (1). 
2 See paras. 1029 et seq., post. 
3 See paras. 1084 et seq., post. 


1002. Powers of the Crown. The two Houses of Parliament are summoned, 
prorogued and dissolved by the Sovereign by the exercise of her royal 
prerogative, and her assent! must be given to any bill passed by the Lords and 
Commons? before it can have the force of law?. Where a bill affects the interest of 
the Sovereign, her consent* must be signified at some stage in each House before 
the bill is read the third time. 


As to the manner in which the royal assent is given, see paras. 1301-1303, post. 

As to the circumstances in which a bill passed by the House of Commons alone may become law, 

see paras. 1028, 1299, post. 

3 Bills are not statutes and have no legal effect until they have received the royal assent: R 
v Middlesex JJ (1831) 2 B & Ad 818. Proceedings for enforcement of statutory obligations will not 
be stayed on the ground that the repeal of the obligations is proposed by a bill which has not yet 
received the royal assent: Willow Wren Canal Carrying Co Ltd v British Transport Commission 
[1956] 1 All ER 567, [1956] 1 WLR 213. As to the stay of proceedings, see PRACTICE AND 
PROCEDURE. For the words of enactment of Acts of Parliament, see CONSTITUTIONAL LAW, vol, 8, 
para. 934, note 2, and STATUTES. As to the nature of the royal prerogative generally in relation to 
Parliament, see CONSTITUTIONAL LAW, vol. 8, paras. 934-938. See also May’s Parliamentary 
Practice (19th Edn) 56 et seq. 

4 For the circumstances in which the Sovereign’s interests may be affected and the manner in 

which her consent is signified, see para. 1288, post. 
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1003. Legislative authority of Parliament. Parliament is the supreme 
legislative authority in the United Kingdom! and throughout the whole of Her 
Majesty’s dominions? except where it has surrendered its supreme legislative 
authority?. There is no legal limit to its power of making and unmaking laws‘. 

On certain occasions, by statute, Parliament has referred issues to popular 
referenda, but these have been of an advisory character only and have not limited 
Parliament's ultimate discretion. 


1 See CONSTITUTIONAL LAW, vol. 8, para. 811. Unless otherwise specified, “the United Kingdom” 
means the United Kingdom of Great Britain and Northern Ireland: Royal and Parliamentary 
Titles Act 1927, s. 2 (2). The Northern Ireland Assembly, which was successor to the Northern 
Ireland Parliament, was dissolved in 1975: see the Northern Ireland Act 1974, s. 1 (1); Northern 
Ireland Assembly (Dissolution) Order 1975, S.I. 1975 No. 422. There is power to make laws for 
ee Ireland by Order in Council: see the Northern Ireland Act 1974, s. 1 (3), Sch. 1, para. 
1 (I , 
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2 For the meaning of “Her Majesty’s dominions”, see COMMONWEALTH, vol. 6, para. 803. See 
further COMMONWEALTH, vol. 6, paras. 830-842, 1027—1032. 

See COMMONWEALTH, vol. 6, para. 803, text and notes 24-26, para. 805, note 10. 

However, an existing Parliament cannot bind a succeeding Parliament: see CONSTITUTIONAL LAW, 
vol. 8, para. 811. Practical limitations on the freedom of Parliament to legislate may arise from 
treaty obligations, e.g. those flowing from the United Kingdom membership of the European 
Communities: see EUROPEAN COMMUNITIES. 

See the Referendum Act 1975, Scotland Act 1978 and the Wales Act 1978. See also 
CONSTITUTIONAL LAW, vol. 8, para. 811. 


pw 
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1004. Financial authority of Parliament. The Crown, acting on the advice of 
ministers, makes known to the Commons the monetary requirements of 
government. The Commons grant such aids or supplies! as are necessary for these 
requirements and provide through taxes the ways and means? to meet the supplies 
which have been granted. The Commons do not grant money unless it is 
demanded by the Crown, nor do they impose or increase a tax except at the 
request of the Crown conveyed to them by a responsible minister. In accordance 
with this principle, no clause or amendment which has the effect of imposing a 
new charge upon the public revenue or the people may be considered during the 
passage of a bill in the Commons unless it is founded upon a resolution of the 
House to which the Sovereign's recommendation has been signified by a 
minister?. The share of the Lords in financial control is limited to agreeing to the 
bills which are required to give expression to the Commons” response to the 
demands of the Crown‘, and the Lords may only effectively withhold their 
agreement for one month to a bill which is certified as a money bill under the 
Parliament Act 19115. 


1 See paras. 1442 et seq., post. 

2 See paras. 1464 et seq., post. 

3 See paras. 1275, 1438-1441, post, and CONSTITUTIONAL LAW, vol. 8, para. 937. 
4 See paras. 1021 et seq., post. 

5 See para. 1028, post. 


(ii) Control over the Executive and over Subordinate Legislation 


1005. Parliamentary control over the action of the Crown and the 
executive. Parliament is not an executive authority, but either directly or 
indirectly it exercises control over the action of the Crown and of the executive 
government! and the administration of the laws which it has enacted. 

This control is effected in the following ways: 


(1) by the legal restrictions which prevent the Crown or its ministers from 
imposing any charge upon the people or from maintaining a standing army 
in time of peace without Parliament’s consent; 

(2) by the doctrine of the constitution by which supply is granted annually by 
the House of Commons and must receive legislative sanction each year; 

(3) by means of the rule by which supply granted to the Crown must be 
appropriated to the particular purposes for which it has been granted; and 

(4) by the doctrine of the constitution by which a minister of the Crown is held 
responsible to Parliament for any act done by him in his ministerial 
capacity, or by the ministry or department of which he is the political head, 
or for any advice tendered by the minister to the Sovereign?. 
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1 As to the power of the Crown, and the extent to which the consent of the legislature may be 
required, in relation to the declaration of peace or war and the making of treaties, see 
CONSTITUTIONAL LAW, vol. 8, paras. 986, 989 et seq., and FOREIGN RELATIONS, vol. 18, para. 1858. 
Sometimes Parliament must be asked to legislate to alter the municipal law in order that the 
obligations incurred by a treaty may be discharged and the treaty duly ratified. Where a treaty 
requires ratification and no legislation is necessary, the government does not usually proceed to 
ratify until twenty-one days after the text of the treaty has been laid before Parliament. This 
practice is subject to modification when urgent or other important considerations arise: see 171 
H. of C. Official Report (sth series), rst April 1924, cols. 2001-2004. 

2 See CONSTITUTIONAL LAW, vol. 8, paras. 921, 931. 


1006. Effect of the presence of ministers in Parliament. In addition to the 
methods of parliamentary control', the practice and procedure of both Houses 
ensures that the action of the executive is always open to the criticism of 
Parliament. Ministers of the Crown cannot indefinitely remain in office without 
being members of either the House of Lords or the House of Commons. In either 
House it is permissible for members to address questions to ministers with 
regard to the administration of their departments?, and in both Houses motions 
may be made reflecting on the conduct of a particular minister or of the 
government as a whole’. 


1 For the methods of parliamentary control, see para. 1005, ante. 

2 See paras. 1057, 1177-1180, post. 

3 When it is proposed in the House of Commons to move a vote of censure upon the government 
from the front opposition bench, facilities for the debate upon it are afforded by the government. 
A minister may also be censured by moving to reduce his salary. For the circumstances in which a 
ministry asa whole may be compelled to resign or advise a dissolution of Parliament as a result of 
an adverse vote of the House of Commons, see CONSTITUTIONAL LAW, vol. 8, paras. 1128—1131. 
An example of this occurred on 28th March 1979: see 235 Commons Journals 250. For the effect of 
an adverse vote in compelling an individual minister to resign, see CONSTITUTIONAL LAW, vol. 8, 
para. 1128. 


1007. Parliamentary control over subordinate legislation. Where 
Parliament has delegated to another authority, such as a minister or a public 
department, the power to make a statutory instrument! or other similar 
subordinate legislation, some measure of control is usually reserved if the exercise 
of power is of a general nature, and is sometimes reserved if the exercise is of a 
local nature?. 

Many instruments are subject to parliamentary proceedings, and all general 
instruments are scrutinised by a joint select committee of both Houses or, in 
relation to financial instruments, by a select committee of the House of 
Commons’. Measures proposed by the General Synod under the Church of 
England Assembly (Powers) Act 1919 are subject to proceedings in both Houses 
before the measure may be presented for the royal assent’. 


1 For the meaning of “statutory instrument”, see the Statutory Instruments Act 1946, s. 1, and 
STATUTES. 

2 For the classification of statutory instruments as local or general, see the Statutory Instruments 
Regulations 1947, S.I. 1948 No. 1, reg. 4, and STATUTES. 

3 See para. 1437, post. 

4 See para. 1226, post, and ECCLESIASTICAL LAW, vol. 14, paras. 406—411. 
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1008. Parliamentary control over nationalised industries. Parliamentary 
control is exercised over nationalised industries, commensurate with the 
responsibilities of the executive government in regard to them; and criticism, as 
distinct from control, may on certain occasions be extended beyond the limits of 
direct government responsibility. The policies of the nationalised industries may 
be debated upon a substantive motion in either House. The activities of the 
industries may be discussed in the Commons upon a motion for the adjournment 
or on a day allotted for supply!, and in the Lords upon a motion or unstarred 
question. 

Questions in the House of Commons are restricted to matters involving the 
exercise of statutory powers reserved to the executive by the relevant 
nationalisation statutes, subject to the exception that a minister may not be asked a 
question which would involve the use of his statutory power of requiring 
information from the industry concerned on matters of day-to-day 
administration. In the House of Lords questions on nationalised industries are 
generally confined to those asking for statistical information on a national basis or 
raising matters of urgent public importance?. 


1 As to the business of supply, see para. 1459, post. From the session 1956-57 to the session 1978-79 a 
select committee of the House of Commons was appointed to examine the reports and accounts 
of the nationalised industries. Since the session 1979-80 there has been power to form a sub- 
committee drawn from certain of the departmentally-related select committees to consider any 
matter affecting two or more nationalised industries: see 236 Commons Journals 75. 

2 See 211 Lords Journals 521. 


1009. Means by which Parliament is supplied with other information. 
Parliament receives documentary information with regard to many matters 
which enables it to scrutinise the administration of the executive government and 
its policy in general!. | 

By command of the Sovereign both Houses are supplied with reports on the 
work of various government departments, with reports of, and evidence heard 
by, royal commissions and other commissions of inquiry, with papers, 
correspondence and reports dealing with foreign and commonwealth affairs and 
other subjects which have occupied ministers” attention?; and in certain cases 
statutory provision is made to ensure that Parliament is supplied with reports of 
proceedings taken under the statute in question or that certain accounts and 
statistics are laid before both Houses. 

It is also possible for either House, by means of an address to the Crown or of 
an order of the House, to obtain from any public department? information on any 
matter of public importance connected with the work or administration of the 
department?. 

In relation to alleged maladministration in connection with actions taken by or 
on behalf of government departments, members of the House of Commons (and 
only they) may refer complaints to the Parliamentary Commissioner for 
Administration?. His reports to Parliament are considered by the Select 
‘Committee on the Parliamentary Commissioner for Administration and may 
form the basis of debate or the questioning of ministers in Parliament*. 


1 See May’s Parliamentary Practice (19th Edn) 255-258. 
2 All such papers, commonly called “Command Papers” (except for the annual estimates, which 
are printed by order of the House of Commons: see paras. 1447 et seq., post), are printed on the 
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authority of the department presenting them. Command Papers are presented during the 
existence of a Parliament by delivery to the Clerk of the Parliaments in the Lords, and to the 
Votes and Proceedings Office in the Commons: see H.L. Standing Orders (1979) (Public 
Business) no. 65; H. of C. Standing Orders (1979) (Public Business) no. 119. Command Papers are 
numbered and may be cited as follows: 1836-69, C. Ist series, stating year and number; 1870-99, 
C. and series, stating year and number; 1900-18, Cd. stating number only; 1919-56, Cmd. stating 
number only; 1956 to date, Cmnd. stating number only. 

In relation to the Privy Council or departments presided over by a Secretary of State, an address 
is moved to Her Majesty that she will be graciously pleased to give directions that the desired 
information be supplied; for other departments the House orders the information to be laid 
before it. For a statement on this distinction and on the power generally, see the First Report from 
the Select Committee on Procedure (H. of C. Paper (1977-78) no. 588-1), App. C, p. 15. As to 
the privilege attaching to such reports etc., see LIBEL, vol. 28, paras. 103, 104. 

4 Inthe House of Lords a motion for papers is often made for the purpose of raising a debate upon 
a subject of public interest, but in the House of Commons this practice is obsolete. In that House, 
a motion for a return may be made before questions if moved by a minister or, in the case of a 
motion standing in the name of an unofficial member, agreed to by the department. A motion 
for a return, or for information upon any subject, may be refused if the making of such a return, 
or the giving of such information, is considered to be inadvisable in the public interest or would 
involve unreasonable labour or expense: see May’s Parliamentary Practice (19th Edn) 255, 322, 
323. Papers or accounts presented on the initiative of one of the Houses of Parliament are ordered 
to be printed by the House concerned. Papers or accounts presented pursuant to statute are, if 
thought to be of sufficient importance, printed by order of the House to which the paper 
concemed is presented. Other such papers are printed by the department concerned or laid in 
manuscript before one or other or both of the Houses, where they are available for members: see 
May’s Parliamentary Practice (19th Edn) 257. 

See para. 1154, post. 

See the Parliamentary Commissioner Act 1967; ADMINISTRATIVE LAW, vol. 1, paras. 40-42; and 
LIBEL, vol. 28, para. 103, note 6. 
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(2) COMMUNICATIONS WITH THE CROWN 


(i) Communications from the Crown to the Two Houses of Parliament 


1010. The Crown and Parliament. It is no longer customary for the Sovereign 
to be personally present in Parliament! except when she comes to the House of 
Lords for the purpose of delivering her Speech from the Throne at the beginning of 
each session of Parliament?. Direct communication from the Crown to one or 
other of the Houses of Parliament or to both Houses is made in conformity with 
the established usage of Parliament and is recognised by both Houses as a 
constitutional declaration of the wishes of the Sovereign, acting on the advice of 
her ministers?. 


1 The Sovereign is theoretically present in the High Court of Parliament as in other courts: see 
Hale’s Jurisdiction of the House of Lords, c. 1; Fort de Laud, c. 8; and 2 Co Inst 186. 

2 See para. 1209, post. 

3 See May’s Parliamentary Practice (19th Edn) 596. 


1011. Communication by commission. Except for the delivery of the Speech 
from the Throne, the royal functions are now customarily performed by 
commission under the Great Seal!. By virtue of such commissions the pleasure of 
the Crown is signified to the two Houses by the Lord Chancellor, as one of the 
Lords Commissioners, (1) at the beginning of every new Parliament, when the 
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Commons are directed to choose a Speaker? and when the Speaker-elect is 
approved and confirmed; (2) when the Sovereign is not present to deliver the 
speech in person?; (3) when Parliament is prorogued*; and (4) when royal assent is 
given by commission?. 


1 As to the delivery of the Speech from the Throne, see para. 1209, post. As to the Great Seal, see 
CONSTITUTIONAL LAW, vol. 8, paras. 1087 et seq. 

2 In relation to the election of a Speaker during the course of a session, the Sovereign’s pleasure is 
signified in the House of Commons by a minister of the Crown: see May's Parliamentary 
Practice (19th Edn) 267, and para. 1205, post. 

See para. 1210, post. 

See para. 1218, post. 

See para. 1303, post. 
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1012. Communication by message. The Sovereign may communicate by 
message with either House singly or, more usually, with both Houses separately!. 
Messages are delivered by one of the ministers of the Crown either in writing 
under the royal sign manual? or orally’. In each House it is customary to reply 
to a message under the royal sign manual by means of an address* humbly 
thanking Her Majesty for her gracious message and, where appropriate, assuring 
her of the readiness of the House to carry out her recommendations or request’. 


1 When a message is accompanied by original papers it is occasionally sent to one House and not to 
the other. When it is necessary to deliver a message from the Sovereign to both Houses and only 
one is sitting, the message is delivered to the other House on the day it reassembles. 

2 E.g. to announce an event of public importance which requires the attention of Parliament, to 
declare a state of emergency or to make provision for the exercise of royal authority. As to the 
royal sign manual, see CONSTITUTIONAL LAW, vol. 8, paras. 1089, 1093, IIOI. 

3 The Queen's consent to bills is signified in this way: see para. 1288, post. Oral messages are also 
sent on the arrest of a member of either House for trial by a military court-martial: see 180 Lords 
Journals 43; 196 Commons Journals 178; and May’s Parliamentary Practice (19th Edn) 597. The 
Queen’s recommendation to motions involving public expenditure is notified in writing to the 
Clerk of the House of Commons by the Financial Secretary to the Treasury : see para. 1475, post. 

4 See paras. 1016, 1017, post. 

s It is not the practice of the House of Commons to present an address to the Sovereign in answer 
to a message for any kind of pecuniary aid or exceptional provision or grant, the prompt 
attention by the House to the matter in question being considered a sufficient answer to the 
demand made by the Crown. 


(ii) Communications from the Two Houses of Parliament to the Crown 


1013. Communication from Parliament to the Crown. A communication 
from the two Houses of Parliament to the Crown! is usually made by means of an 
address? which may be either (1) a joint address from the two Houses, or (2) an 
address from either House or both Houses singly’. 


1 An address is only presented to the reigning Sovereign or the regent. However, both Houses send 
messages, usually of congratulation or condolence, to other members of the Royal Family. Such 
messages are entrusted in each House to members specially deputed for the purpose, who make 
known to the House the replies which they receive. 

2 Resolutions of the House of Commons have sometimes been presented to the Crown not in the 
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form of an address. The procedure as to the presentation of such resolutions and to the reply of 
the Sovereign is the same as that adopted with regard to an address. 
3 See May’s Parliamentary Practice (19th Edn) 598—602. 
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1014. Subjects of addresses. A joint address or an address from either House 
may be presented on almost any subject connected with the administration or 
well-being of the country, at home or abroad, or to express congratulation or 
condolence. However, it is not in accordance with parliamentary usage for an 
address to refer to a bill pending in either House of Parliament!. 


1 See 12 Lords Journals 72, 81, 88; 8 Commons Journals 670. As to the moving and presentation of 
addresses for the exercise of parliamentary control over delegated legislation, see paras. 1434 et 
seq., post. As to addresses thanking the Sovereign for the Speech from the Throne, see paras. 
1211, 1212, post. 


1015. Joint addresses. A joint address! originates in a resolution, or series of 
resolutions, which may be made in either House. When a motion for an address of 
this kind has been agreed to by one House, it is communicated to the other House 
by means of a message setting out the resolution or resolutions and desiring the 
concurrence of the other House to the presentation of a joint address. 

If the second House agrees to the proposal of the first House, it sends a message 
expressing its agreement, and an order is then made by each House with regard to 
the manner in which the address is to be presented. 


1 Le. an address made jointly by the two Houses of Parliament. 


1016. Addresses from the House of Lords. An address from the House of 
Lords is agreed to by the House on motion, and an order is then made for its 
presentation to the Sovereign by the whole House! or, more usually, by the Lords 
with White Staves or by certain lords specially nominated for the purpose?. The 
Sovereign’s answer to an address may be reported on any sitting day at the 
beginning of business. 


1 See e.g. 210 Lords Journals 425. 
2 See e.g. 205 Lords Journals 33. 


1017. Addresses from the House of Commons. An address from the House of 
Commons is agreed to by the House on motion, and is then ordered to be 
presented to the Sovereign either by the whole House!, or by members of the 
House being Privy Councillors or members of the Royal Household?, or by 
certain members especially nominated for the purpose by the House?. 


1 See 152 Commons Journals 299; 201 Commons Journals 17, 18, 24, 26. 

2 See e.g. 232 Commons Journals 16. This is the usual method employed for the presentation of an 
address from the House of Commons. The address is generally presented by the Vice- 
Chamberlain or Treasurer of the Household who, as soon as possible after receiving the 
Sovereign's answer, appears at the bar of the House and is called by the Speaker. He then comes 
to the table and there reads the Sovereign's answer and hands it in: see 232 Commons Journals 28. 

3 See 137 Commons Journals 94. 
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(3) RELATIONS BETWEEN THE TWO HOUSES OF 
PARLIAMENT 


(i) Communications between the Houses 


1018. Method of communication. As the two Houses of Parliament are 
entirely distinct and independent bodies, it is necessary that there should be 
frequent communications between them with regard to the ordinary legislative 
and other business of the session. 

Written messages have superseded the former practice of holding conferences! , 
and are employed on all occasions when direct intercourse between the Houses is 
rendered necessary. 


1 It is still theoretically possible for either House to request a conference with reference to 
amendments to bills disagreed to: see May’s Parliamentary Practice (19th Edn) 602, and 83 Lords 
Journals 158, 177; 106 Commons Journals 210, 217, 223. 


1019. Messages. It is the practice for one House to send a message to the other 
House: 


(1) to inform it that (a) it has passed a bill and desires the concurrence of the 
other House to the proposed measure; (b) it agrees to a bill, with or without 
amendment, which has been sent to it by the other House; (c) it agrees to 
the amendments made to one of its bills by the other House! ; (d) it insists, 
or does not insist, upon its amendments to a bill, in case the other House 
objects to them; and (e) it proposes new amendments in lieu of those to 
which the other House has disagreed! ; 

(2) to obtain agreement to suspend the proceedings on a private bill from one 
session to the next?; 

(3) to request the attendance of members or officials of the other House as 
witnesses, or the interchange of documents, reports or evidence? ; and 

(4) to suggest the appointment of a joint committee* or to make proposals with 
regard to any matter connected with the business or procedure of 
Parliament to which the assent of both Houses is required?. 


1 As to the procedure when differences arise between the two Houses with regard to amendments 
on public bills, see paras. 1083,1297, post. For the provisions of the Parliament Act 1911 and the 
Parliament Act 1949, see paras. 1299, 1300, post. 

2 See 209 Lords Journals 980; 202 Commons Journals 364, 369. 

3 See also para. 1484, note 2, post, and para. 1485, post. 


4 See paras. 1075, 1375, post. 
5 E.g. a joint address from the two Houses to the Sovereign: see para. 1015, ante. As to a resolution 
of the Commons thanking the Lords, see para. 1020, note I, post. 


1020. Procedure. A message is carried with the bills or other documents to which 
it refers from one House to the other by one of the clerks at the table!. The 
delivery of a message is a purely formal matter which is attended by no ceremony 
and, therefore, usually causes no interruption to a debate in either House if one 
happens to be in progress at the time of its arrival. 

In the House of Lords, the Commons clerk who is the bearer of a message from 
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the Commons, when he reaches the bar of the House, hands the message to a clerk 
of that House who comes to the bar to receive it. All messages are recorded in the 
proceedings and journals of the House; those relating to public bills are read at the 
table by the clerk as soon as conveniently may be after they have been received. 

In the House of Commons, a message from the Lords is received by the Serjeant 
at Arms from the hands of a Lords clerk and transferred informally to the table. 
The message is recorded in the votes and proceedings and thie journal, and any 
action required to be taken is normally set down for a subsequent day. Only if 
proceedings on the message are to be taken forthwith is it communicated formally 
to the House by the Speaker?. 


1 See 87 Lords Journals 159, 165, 169; 110 Commons Journals 253, 254; H. L. Standing Orders (1979) 
(Public Business) no. 22. The resolution of the Commons thanking the Lords for the use of their 
Chamber between 1941 and 1950 was ordered to be communicated by members of the House: 205 
Commons Journals 241. 

2 H.L. Standing Orders (1979) (Public Business) no. 38 (2); see also May’s Parliamentary Practice 
(19th Edn) 608. 

3 See May’s Parliamentary Practice (19th Edn) 603; 224 Commons Journals 72. 


(ii) Control of Public Money 


1021. The position of the two Houses. The House of Commons claims an 
exclusive privilege! in respect of legislation affecting public expenditure and 
taxation”, including local and other rates?, and denies the right of the Lords to 
initiate or amend provisions of this nature except insofar as the Commons 
themselves are prepared to relax or waive their privileges‘. 

While the Lords have tacitly acquiesced? in the Commons claim as regards 
initiation and amendment of bills which come within the financial privileges of 
the Commons, they reserve the right to reject such bills in their entirety?. 
Notwithstanding their disabilities as regards legislation, they are not inhibited 
from discussing public expenditure and taxation in debate, or from investigating 
these matters by select committees’. 


1 The modern practice is based upon the Commons resolutions of 1671 and 1678: see 9 Commons 
Journals 235, 509. See also the Commons resolutions following the rejection by the Lords of the 
Paper Duty Repeal Bill 1860 and the Finance Bill 1909: 115 Commons Journals 360; 164 
Commons Journals 546. 
The privilege is not extended to cover funds set apart for the purpose of general, but not public, 
utility. Thus the Commons’ privileges are not affected by bills imposing charges on the property 
or revenues of the Church of England or by bills dealing with the property and land revenues of 
the Crown, the proceeds of which are not consigned by statute to the Consolidated Fund: see the 
Church Endowment Bill 1843, the Ecclesiastical Commissioners (England) Bill 1843, the Tithe 
Bill 1936, and the Waste Lands (Australia) Bill 1846. As to the transfer of the functions of Queen 
Anne’s Bounty to the Church Commissioners, see ECCLESIASTICAL LAW, vol. 14, para. 361. These 
privileges of the Commons are not affected by provisions conferring general powers to impose 
taxation in bills dealing with the constitutions of Dominions or other parts of the British 
Commonwealth: see 164 Commons Journals 392 (South Africa Bill [Lords] 1909); 136 H. of C. 
Official Report (sth series), 16th December 1920, col. 795 (Government of Ireland Bill 1920). 
3 As to the relaxation of privilege in respect of local rate provisions embodied in private bills, see 
para. 1022, note 3, post. 
4 See para. 1022, post. 
5 No formal acknowledgment has ever been made by the Lords, but their resolution condemning 
tacking (see para. 1025, note 1, post) virtually admits their inability to amend bills of supply: see 
17 Lords Journals 185. The pre-existing rights and privileges of the Commons are also 
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acknowledged, although not defined, by the Parliament Act 1911, s. 6: see para. 1028, post. As to 
the history of the relations between the two Houses on matters of finance, see Hills and Fellowes’s 
British Government Finance (2nd Edn) 7 et seq.; 3 Redlich’s Procedure of the House of 
Commons 114 et seq.; Pike’s Constitutional History of the House of Lords 337 et seq. 
_ 6 See para. 1027, post. 
7 The Lords have also taken exception if a message from the Crown for pecuniary aid is sent 
exclusively to the Commons: see May’s Parliamentary Practice (19th Edn) 795. 


1022. Nature of the Commons claim to financial privilege. The Commons 
claim that they may treat as a breach of their privileges by the Lords not only the 
imposition or increase of a charge subject to privilege, but also any alteration, 
whether by increase or reduction of its amount or duration, mode of assessment, 
levy, collection, appropriation or management. An alteration in respect of the 
persons who pay, manage or control the charge or in respect of the limits within 
which the charge is leviable will also be treated as a breach of privilege’. 

By standing order the Commons have agreed not to insist upon their privileges 
either as regards bills brought from the Lords or as regards amendments made by 
the Lords to Commons bills, in the case of certain pecuniary penalties, forfeitures 
and fees embodied in public or private bills? and in the case of provisions affecting 
local rates and certain other charges embodied in private bills?. 


1 See so Official Report (3rd series), 7th August 1839, col. 3 (Municipal Corporations (Ireland) Bill 
1839); 21 Official Report (4th series), 16th February 1894, col. 686 (Local Government (England 
and Wales) Bill 1893); 133 H. of C. Official Report (sth series), roth August 1920, col. 368 (Public 
Libraries (Scotland) Bill 1920); 144 H. of C. Official Report (sth series), 15th July 1921, col. 1699 
(Police Pensions Bill 1921); 176 H. of C. Official Report (sth series), 30th July 1924, col. 2210 
(Unemployment Insurance (No. 2) Bill 1924). Cf. also the debate in the House of Lords on an 
amendment proposed to the Voluntary Schools Bill 1897: 48 Official Report (4th series), 2nd 
April 1897, col. 360. 

2 The Commons do not insist upon their privileges (1) when the object of the pecuniary penalty or 
forfeiture is to secure the execution of the Act or the punishment or prevention of offences; (2) 
where fees are imposed in respect of benefits taken or services rendered under the Act and in 
order to secure the execution of the Act, and are not made payable into the Consolidated Fund or 
in aid of the public revenue and do not form the ground of public accounting; or (3) when the 
bill embodying the pecuniary penalty, forfeiture or fee is a private bill: see H. of C. Standing 
Orders (1979) (Public Business) no. 58. 

3 The Commons do not insist upon their privileges when a private bill authorises or affects (1) a toll 
or charge for services performed, not being in the nature of a tax; (2) any local rate; or (3) the 
sums payable by way of rate support grant: see H. of C. Standing Orders (1980) (Private 
Business) no. 191. These provisions are extended to provisional order bills and special procedure 
order bills: see H. of C. Standing Orders (1980) (Private Business) nos. 219, 248A. As to the rate 
support grant, see LOCAL GOVERNMENT, vol. 28, paras. 1262 et seq. 


1023. Application of the Commons claim to Lords bills. Bills sent down 
from the Lords in a form which infringes the financial privileges on which the 
Commons insist are either laid aside or postponed for six months by the 
Commons!. The practice is now so uniform that the House of Lords never 
deliberately sends down a bill of this nature. When it has become apparent, during 
the progress of bills in the Lords, that they will be regarded as infringing the 
financial privileges of the Commons, they have been withdrawn or deferred 
indefinitely?. 
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1 See 8 Commons Journals 311; 206 Commons Journals 290; 490 H. of C. Official Report (sth 
series), 18th July 1951, col. 1246. Contrary to the practice regarding amendments made by the 
Lords to Commons bills (see para. 1025, post), the Commons will not waive their privileges in 
regard to public bills originating in the Lords;.but privilege has been waived in regard to a 
private bill on an explanation by the Speaker that the promoters were not responsible for the 
infringement and that the offending clauses would be withdrawn: see 128 Commons Journals 
194; 215 Official Report (3rd series), 8th May 1973, col. 1675. l l 
See 154 Lords Journals 74 (Riot Damages Bill 1922); 184 Lords Journals 113 (Rating and Valuation 
(Scotland) Bill 1952); 209 Lords Journals 980 (Legal Aid Bill 1963). In the last two cases similar bills 
were later introduced in the Commons. If the infringement does not appear to be material, one 
of the methods for avoidance of infringement (see para. 1024, post) may be adopted in lieu of 
withdrawal. 
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1024. Method adopted in Lords bills to avoid infringement of Commons 
privileges. When it is desired by the House of Lords to proceed with bills which 
affect public taxation or expenditure! the practice adopted is to insert on third 
reading in that House words nullifying the effect of the provisions concerned in 
general terms?. When the bill is reprinted in the Commons these words are 
marked by a black line in the margin and a note added that they were inserted to 
avoid questions of privilege; the words may then be formally left out by 
amendment on committee stage, if the charges have received the approbation of 
the Commons. 


1 The expedients described here are used only (1) in respect of a bill of which a minister is prepared 
to take charge in the House of Commons (H. of C. Standing Orders (1979) (Public Business) 
no. 58A (b)); and (2) when the financial provisions form a subsidiary part of the bill and are 
incidental to the object of the bill (H. of C. Standing Orders (1979) (Public Business) no. 58A (a)). 
Bills of aids and supplies are not covered by this practice. 

2 The words are “Nothing in this Act shall impose any charge on the people or on public funds, or 
vary the amount or incidence of or otherwise alter any such charge in any manner, or affect the 
assessment, levying, administration or application of any money raised by any such charge”. 

3 See e.g. the Judicature (Northern Ireland) Bill 1978. As to where the Commons refused to strike 
out the nullifying words, see e.g. May’s Parliamentary Practice (19th Edn) 800, note (d). For an 
alternative method of avoiding infringement of Commons privileges by means of omitting 
relevant passages in the Lords on third reading for them to be reinserted by the Commons, see 
May’s Parliamentary Practice (19th Edn) 800, para (i). This method is not in current use. 


1025. Application of the Commons claim to Lords amendments. The 
Commons will invariably treat as a breach of their privileges any amendment 
made by the Lords to bills of aid or supply!; and in consequence the Lords 
regularly refrain from going into committee on such bills. 

As regards amendments affecting privilege made by the Lords to other bills, the 
Commons will be prepared to waive their privilege in certain instances; the 
waiver is signified pro hac vice in the case of individual amendments. This course 
will usually be followed where the Lords amendments concern local rates, and 
may be followed in other cases where no material infringement of privilege is 
considered to be involved?. When privilege is thus waived an entry is made in the 
journal’, under the direction of the Speaker, recording the fact. 

When the Lords amendments necessitate an assertion of the Commons 
privileges, the disagreement is made on the ground of privilege alone and is so 
communicated in a message to the Lords. On some occasions when this has been 
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done, the Lords, while not insisting on their amendments, have asserted by 
resolution that they made no admission in respect of any deduction which might 
be drawn from the reasons offered by the Commons, and did not consent that 
these reasons should thereafter be drawn into a precedent?. 


= 


The annual Finance and Consolidated Funds Bills are included in this category. See also May’s 
Parliamentary Practice (19th Edn) 801, 808. The Commons formerly abused their rights by 
tacking to bills of aids and supplies provisions unconnected with the matter of the bill. This 
practice was checked by a resolution of the Lords in 1702: see 17 Lords Journals 185. The Lords 
claim, respected by the Commons under modern usage, is expressed in H. L. Standing Orders 
(1979) (Public Business) no. 49: “The annexing of any clause or clauses to a Bill of Aid or Supply, 
the matter of which is foreign to and different from the matter of the said Bill of Aid or Supply, 
is unparliamentary, and tends to the destruction of constitutional government”. 

2 See May’s Parliamentary Practice (19th Edn) 802-805. 

As to the Journal of the House of Commons, see para. 1157, post. 

4 Since 1968 no reason for the waiver need be given: see May’s Parliamentary Practice (19th Edn) 
803. 

See 123 Lords Journals 425; 138 Lords Journals 337; 140 Lords Journals 345; 141 Lords Journals 445. 
See also the debates on the Safeguarding of Industries Bill 1921 (46 H.L. Official Report (sth 
series), 15th, 16th and 18th August 1921, cols. 601, 672, 987). However, in the case of the 
Unemployment Insurance (No. 2) Bill 1920, the Lords returned a message insisting on certain 
amendments disagreed to by the Commons on privilege grounds. Instead of ordering the reasons 
given by the Lords for insisting on their amendments to be laid aside, or deferring their 
consideration for three or six months, which was then held to be the correct procedure, the 
Commons proposed further amendments to the Lords amendments and to these the Lords 
agreed: see 185 Commons Journals 179; 234 H. of C. Official Report (sth series), 4th February 
1930, col. 1861. 
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1026. Methods adopted in Lords amendments to avoid infringement of 
Commons privileges. The methods adopted to avoid infringement of the 
Commons’ privileges in bills originating in the House of Lords are not in general 
applicable to amendments made by the Lords to Commons bills. However, a 
similar effect is sometimes achieved in the drafting of the amendments!. 


1 A Lords amendment to the Contagious Diseases Prevention Bill 1846 extended the provisions of 
the bill to Scotland and Ireland. As the bill contained rating clauses, the Lords inserted a clause 
providing that the rating power should not be extended. The Commons disagreed to the latter 
clause and the Lords did not insist. The whole bill, including the rating provisions, was thus 
extended to Scotland and Ireland. 


1027. Lords’ right to reject bills. The House of Lords may reject a bill in its 
entirety without infringing the financial privileges of the Commons. Its power to 
reject even a bill of aids and supplies has been acknowledged in former times by 
the House of Commons!. The House of Lords has further maintained that this 
right includes a right to omit from a bill financial provisions which it is unable to 
amend because of the Commons privilege, where those provisions form a 
separate subject from the rest of the bill. This claim of right has been exercised on 
several occasions?. 


1 See 3 Hatsell's Precedents of Proceedings in the House of Commons (1818 Edn) 110-157; Report 
of the Select Committee on Tax Bills (H. of C. Paper (1860) no. 414). 
2 See May’s Parliamentary Practice (19th Edn) 806. 
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1028. Money bills under the Parliament Act 1911. The right of the House of 
Lords to reject bills with financial provisions, and any power of amendment 
which it might wish to assert against the privilege of the Commons, was curtailed 
in the case of certain bills by the Parliament Act 19111. Unless the House of 
Commons directs to the contrary, a money bill which has been passed by the 
House of Commons and sent up to the House of Lords at least one month before 
the end of a session, but is not passed by the House of Lords without amendment 
within one month after it has been sent up, must be presented to the Sovereign 
and becomes an Act of Parliament on the royal assent being signified to it, 
notwithstanding that the House of Lords has not consented to it?. 

“Money bill” means a public bill which in the opinion of the Speaker of the 
House of Commons? contains only provisions dealing with (1) the imposition, 
repeal, remission, alteration or regulation of taxation; (2) the imposition for the 
payment of debt or other financial purposes of charges on the Consolidated Fund, 
the National Loans Fund or on money provided by Parliament, or the variation 
or repeal of any such charges; (3) supply; (4) the appropriation, receipt, custody, 
issue or audit of accounts of public money; (5) the raising or guarantee of any loan 
or the repayment of one; or (6) subordinate matters incidental to these subjects or 
any of themë. Taxation, money and loans raised by local authorities or bodies for 
local purposes are excluded®. 

The existing rights and privileges of the House of Commons are expressly 
preserved’. 


1 For the provisions of this Act relating to bills other than money bills, see para. 1299, post. 

2 Parliament Act 1911, s. 1 (1). 

3 This excludes private bills by implication from the effect of the Parliament Act 1911. Provisional 
order bills are expressly excluded: s. 5. 

4 A money bill must be indorsed with the certificate of the Speaker that it is a money bill before it 

is sent up to the House of Lords and when it is presented to the Sovereign for assent; before 

giving his certificate the Speaker must consult, if practicable, two members appointed from the 

chairmen’s panel at the beginning of each session by the Committee of Selection: ibid., s. 1 (3). 

As to the chairmen's panel, see para. 1272, post. The certificate of the Speaker is conclusive for all 

purposes and may not be questioned in any court of law: s. 3. 

Ibid., s. 1 (2); National Loans Act 1968, s. 1 (5). 

Parliament Act 1911, s. 1 (2). 

7 Ibid., s. 6. 
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2. THE HOUSE OF LORDS 
(1) COMPOSITION 
(i) In general 


1029. The lords spiritual and temporal. The House of Lords is composed of 
the lords spiritual! and the lords temporal?, who sit together in one chamber. 


1 As to the lords spiritual, see paras. 1030-1034, post. The lords spiritual were excluded from the 
House of Lords by 16 Car. 1 c. 27 (Clergy) (1640) (repealed), but were reinstated by the Clergy 
(1661): see 1 Stephens’ Law relating to the Clergy (1848) 164. 

2 As to the lords temporal, see paras. 1035 et seq., post. 
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(ii) The Lords Spiritual 


1030. The lords spiritual. The lords spiritual are the archbishops and such of the 
bishops of the Church of England as have seats in the House of Lords. 

Bishops are appointed by the Crown! and their right to sit and vote in the 
House of Lords is established by ancient usage and by statute?. There are two 
archbishops and forty diocesan bishops in England?, but of these only the two 
archbishops, the Bishops of London, Durham and Winchester and the next most 
senior twenty-one bishops are entitled to sit in the House of Lords as Lords of 
Parliament’. 

The creation of the bishopric of Manchester in 18475 and the subsequent 
creation of other new dioceses has not altered the number of lords spiritual of the 
Church of England who receive writs of summons to Parliament®. 


=" 


For the mode of appointment, see ECCLESIASTICAL LAW, vol. 14, para. 460. 

For the origin of the right by which the lords spiritual sit in the House of Lords, see Pike’s 

Constitutional History of the House of Lords (1894) 161-168; First Report on the Dignity of a 

Peer of the Realm, dated 25th May 1820, p. 393. After a bishop has done homage (see 

ECCLESIASTICAL LAW, vol. 14, para. 469) he is qualified, whenever the occasion arises, to receive a 

writ of summons to the House of Lords. 

3 This number does not include the Bishop of Sodor and Man, who has no right to sit or vote in 
the House of Lords. 

4 After the suppression of the monasteries in the reign of Henry VIII, abbots and priors were no 
longer summoned to Parliament, and from 1550 the number of lords spiritual summoned to 
Parliament was twenty-six. By the Union with Ireland Act 1800, art. 4, s. 2, one archbishop and 
three bishops of the Church of Ireland were also given seats in the House of Lords, but the Irish 
Church Act 1869, s. 13, deprived them of their place in Parliament on the disestablishment of the 
Irish Church on ist January 1871: see s. 2. 

On and after the date of disestablishment of the Church in Wales (i.e. 31st March 1920: Welsh 
Church (Temporalities) Act 1919, s. 2), no bishop of the Church in Wales was as such to be 
summoned or qualified to sit or vote as a Lord of Parliament: Welsh Church Act 1914, s. 2 (2). As 
to the issue of writs of summons to English bishops in place of the Welsh bishops previously 
eligible to receive them, see s. 2 (3). See further paras. 1032, 1033, post. 

5 See the Ecclesiastical Commissioners Act 1847, s. 2 (repealed). In 1847 there were twenty-six lords 
spiritual belonging to the Church of England sitting in the House of Lords, but the number of 
bishops to be summoned to Parliament was not increased by the creation of the new see. 

6 Bishoprics Act 1878, s. 5. Since the creation of the see of Manchester various Acts and Measures 

have been passed for the creation of new, or for the reorganisation of old, dioceses. In all such 

legislation there is a provision that the number of spiritual Lords of Parliament is not to be 
increased : see e.g. the Bishopric of St Albans Act 1875, s. 7 (repealed), Bishoprics of Bradford and 

Coventry Act 1918, s. 1 (repealed), and the Bishopric of Leicester Measure 1925, s. 8 (repealed). 

As to Measures, see ECCLESIASTICAL LAW, vol. 14, paras. 399 et seq. 
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1031. Effect of resignation of bishopric by lord spiritual. A lord spiritual 
retains his seat in the House of Lords for life unless he resigns his bishopric, when he 
ceases to be a Lord of Parliament, and his place in the House of Lords is filled up as 
if he were dead!. 


1 See the Bishops (Retirement) Measure 1951, s. 14, and ECCLESIASTICAL LAW, vol. 14, paras. 


485-489. 


1032. Filling of vacancies caused by avoidance of sees. When a vacancy 
occurs among the lords spiritual by the avoidance of the sees of Canterbury, York, 
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London, Durham or Winchester, the vacancy is filled by the issue of a writ of 
summons to the bishop who is appointed to the vacant see. However, if the 
vacancy is caused by the avoidance of any other see, a writ of summons is issued to 
the senior English diocesan bishop who is not already a Lord of Parliament!. 


1 Bishoprics Act 1878, s. 5. The writ of summons does not issue from the Crown Office until a 
declaration (made by someone acting on behalf of the bishop who is claiming a seat in the House 
of Lords, and declared before a commissioner for oaths) has been received by the Lord 
Chancellor. The declaration must state (1) the date of the consecration of the bishop; (2) the date 
of the letters patent by which the temporalities of his see were vested in the bishop; and (3) the 
dates of the death and burial of the previous lord spiritual, a certificate of whose burial must also 
be furnished. When a bishop who is already a Lord of Parliament is translated to some other see, 
he must claim that a new writ of summons may be issued to him, and he must be introduced 
again into the House of Lords. 


1033. Places and privileges of lords spiritual. The lords spiritual, who always 
wear their episcopal robes of rochet and lawn when they are present in the House 
of Lords, sit together on the benches immediately on the right of the Woolsack', 
and, so far as the two archbishops and the bishops of London, Durham and 
Winchester are concerned, adhere strictly to the seating which has been settled by 
statute’. 

The lords spiritual are Lords of Parliament but are not peers?. They have the 
right as Lords of Parliament to be present during the proceedings consequent 
upon an impeachment of any individual by the House of Commons’. 


1 A lord spiritual must speak from the bishops’ benches and no lord temporal may speak from 
either of the two front bishops’ benches. 

2 See the House of Lords Precedence Act 1539, s. 3. The Archbishop of Canterbury sits in the 
corner seat immediately above the gangway between the bishops’ benches and the bench 
occupied by the members of the government; next to him, “on the same form and side”, sits the 
Archbishop of York: s. 3. Bishops have precedence next after viscounts. As to the precedence of 
the archbishops, see ECCLESIASTICAL LAW, vol. 14, paras. 433, 434; PEERAGES. 

3 H. L. Standing Orders (1979) (Public Business) no. 6. See also ECCLESIASTICAL LAW, vol. 14, para. 
479; PEERAGES. 

4 See courts, vol. 10, paras. 732 et seq. 


1034. Prayers in the House of Lords. It is customary for one of the lords 
spiritual to read prayers in the House at the beginning of each day’s proceedings’, 
and for this purpose a rota is furnished to the House in which certain of the lords 
spiritual are allotted periods for which they are responsible for this duty?. 


1 In the absence of a bishop, a peer who is a clergyman of the Church of England reads prayers. If 
no such peer is present, the Lord Chancellor reads them. 

2 Ordinarily the bishops, apart from the Bishops of London, Durham and Winchester, take a week 
each in turn. In the absence of a bishop prayers are read by the Lord Chancellor. On one 
occasion, at least, in the absence of both any bishop and the Lord Chancellor, who were present 
at the enthronement of the Archbishop of Canterbury, prayers have been read by a peer who was 
also an ordained clergyman. The more established practice, however, in these circumstances 
would have been for prayers to be read by the lord who was ultimately to occupy the Woolsack. 
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(iii) The Lords Temporal 


1035. The lords temporal. The lords temporal comprise (1) the hereditary peers 
of England, Scotland, Great Britain and the United Kingdom! ; and (2) life peers, 
being peers created under (a) the Appellate Jurisdiction Act 18762; and (b) the Life 
Peerages Act 19583. 


1 The Peerage Act 1963, s. 4, discontinued the system established by the Union with Scotland Act 
1706, art. 22, s. 6, by which the peers of Scotland elected sixteen of their number to represent 
them in the House of Lords, and provided that such peers should have the same right to receive 
writs of summons to the House of Lords as peers of the United Kingdom. The disqualification 
which had previously barred hereditary peeresses from membership of the House of Lords was 
also removed: Peerage Act 1963, s. 6. As to peers of Ireland, see para. 1040, post. 

2 See para. 1041, post. 

3 See para. 1042, post. 


1036. Creation of hereditary peers. Hereditary peers of the United Kingdom 
are created by the Crown by the exercise of the royal prerogative, and no limit is 
fixed by statute or otherwise to the number of such peers who may be created. 
Such peers are ennobled in blood!, and their dignities can only be lost by attainder 
or taken away by or under an Act of Parliament?. 


1 See the First Report on the Dignity of a Peer of the Realm, dated 25th May 1820, p. 393. 
2 See PEERAGES. Attainder or corruption of blood on conviction of treason or felony was abolished 
by the Forfeiture Act 1870, s. 1. 


1037. Right of hereditary peers to receive writ of summons. Subject to 
certain exceptions, any person who succeeds to a peerage of England, Scotland, 
Great Britain or the United Kingdom! and proves his right to such peerage”, and 
any person who is created? a hereditary peer of the United Kingdom, or any peer 
of the United Kingdom who is advanced to a higher dignity in the peerage of the 
United Kingdom, is entitled to receive, in virtue of his peerage, a writ of 
summons to sit and vote in the House of Lords. A peer is not entitled to receive a 
writ of summons until he attains the age of twenty-one‘, and is disqualified for 
receiving a writ of summons and for sitting and voting in the House of Lords if he 
is an alien? or a bankrupt® or if he has been convicted of treason, until he has been 
pardoned or has suffered the allotted or any substituted punishment’. 


1 As to the position of women, see para. 1035, note I, ante. 

2 When the eldest son of a deceased peer succeeds his father in the title the following evidence must 
be supplied to the Lord Chancellor before a writ of summons is issued from the Crown Office: 
(1) certificates of the marriage and of the death or burial of the late peer; (2) a certificate of the 
birth of the claimant; (3) a certificate by the Clerk of the Parliaments that the late peer or his 
predecessor took his seat (this certificate may be obtained on application to the Journal Office of 
the House of Lords); and (4) the letters patent creating the peerage. A statutory declaration 
identifying the persons named in the certificates, making the certificates exhibits to the 
declaration, and stating that the claimant is heir to the peerage, must also be made by a near 
relative and supplied to the Lord Chancellor. In any case in which the claimant to a peerage is not 
the eldest son of the deceased peer, further evidence may be required, and the declaration should 
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refer to such certificates as may be produced, or supply the necessary evidence if certificates 
cannot be produced. If the Lord Chancellor is not satisfied as to the evidence of the succession to a 
peerage, he so informs the claimant, who may petition the Crown: see the evidence of the Clerk of 
the Crown in Chancery before the Select Committee of the House of Commons on House of 
Commons (Vacating of Seats) (H. of C. Paper (1894) no. 278, pp. 18-25). 

A hereditary peer of the United Kingdom is invariably created by letters patent under the Great 
Seal, by the terms of which a right is conferred upon him and his heirs and successors to “have 
the name, state, degree, style, dignity, title and honour” of a peer, and to “have, hold and possess 
a seat, place and voice’ in Parliament: see PEERAGES. 

4 See H.L. Standing Orders (1979) (Public Business) no. 2. 

This disqualification exists both at common law and under the Act of Settlement (1700), s. 3, and 

the British Nationality Act 1948, s. 31, Sch. 4, Part I: see BRITISH NATIONALITY AND ALIENAGE, 

vol. 4, para. 966. As to the exception of citizens of the Republic of Ireland from such statutory 

disqualifications, see BRITISH NATIONALITY AND ALIENAGE, vol. 4, paras. 928—932. A peer who is an 

alien may become a citizen of the United Kingdom and colonies, and consequently a British 

subject, either by private Act of Parliament or by a certificate of naturalisation granted by the 
Secretary of State: see BRITISH NATIONALITY AND ALIENAGE, vol. 4, para. 915. See also the British 
Nationality Act 1948, s. 10; R v Speyer, R v Cassel [1916] 1 KB 595, DC; aftd. [1916] 2 KB 858, 

CA; and BRITISH NATIONALITY AND ALIENAGE, vol. 4, para. 916. 

A peer who has been adjudged a bankrupt is disqualified for sitting or voting in the House of 
Lords or in any of its committees: Bankruptcy Act 1883, s. 32 (1) (a), (3); Bankruptcy (Scotland) 

Act 1913, s. 183. If any peer who is so disqualified sits or votes, or attempts to sit or vote, in the 

House of Lords, or in any of its committees, he is guilty of a breach of privilege and may be dealt 

with as the House directs: Bankruptcy Disqualification Act 1871, s. 6. When a peer is adjudged 

bankrupt, the court which has jurisdiction in respect of the bankruptcy must cause the fact to be 

certified to the Speaker of the House of Lords and to the Clerk of the Crown in Chancery; the 

Speaker informs the House that he has received the certificate and the certificate is entered in the 

Journals of the House: s. 7; cf. the Bankruptcy Act 1914, s. 106 (1). A writ of summons to 

Parliament is not sent to a peer so long as he is disqualified by reason of bankruptcy (Bankruptcy 

Disqualification Act 1871, s. 8); but when the adjudication of bankruptcy against him is annulled, 

or when he obtains from the court his discharge, with a certificate to the effect that his 

bankruptcy was caused by misfortune without any misconduct on his part, or when five years 

have elapsed since his discharge, he is again entitled to receive a writ of summons to the House of 
Lords (Bankruptcy Act 1883, s. 32 (2); Bankruptcy Act 1890, s. 9). See further BANKRUPTCY, vol. 

3, para. 478. The termination of a peer’s bankruptcy is made known to the House in the same way 

as his bankruptcy was notified to it. 

See the Forfeiture Act 1870, s. 2; Criminal Justice Act 1948, ss. 79, 83 (3), Sch. 9, Sch. 10, Part I; 

Criminal Law Act 1967, s. 10 (2), Sch. 3, Part III; and see CRIMINAL LAW, vol. 11, para. $70. See 

also May’s Parliamentary Practice (19th Edn) 36, 37. 
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1038. Disclaimer of hereditary peerage. Any person who succeeds to a 
peerage of England, Scotland, Great Britain or the United Kingdom may disclaim 
that peerage for life’. The effect of the disclaimer is (1) to divest him of all right or 
interest to or in the peerage and all titles, rights, offices, privileges and precedence 
attaching to it?; and (2) to relieve him of all obligations and disabilities (including 
any disqualifications in respect of membership of the House of Commons and 
elections to that House) arising from it3. It does not accelerate the succession to 
that peerage nor affect its devolution on his death‘. 

No other hereditary peerage may be conferred on a person who has disclaimed 
a peerage, and no writ in acceleration may be issued in respect of that peerage to 
the person entitled to it on his death5. 

Disclaimer does not affect any right, interest or power, whether arising before 
or after the disclaimer, of the person by whom the peerage is disclaimed, or of any 
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other person, to, in or over any estates or other property limited or settled to 
devolve with that peerage®. 


1 Peerage Act 1963, s. 1 (1). Disclaimer is effected by instrument of disclaimer delivered to the Lord 
Chancellor: s. 1 (1). As to the period in which it must be delivered, the procedure and to whom 
it applies, see ss. 1 (2)-(5), 2, Sch. 1, and para. 1099, post. 

Ibid., s. 3 (1) (a). Ifa male peer is married his wife is also divested of such privileges: s. 3 (1) (a). 
Ibid., s. 3 (1) (b). 

Ibid., s. 3 (1). 

Ibid., s. 3 (2). However, a life peerage may be conferred on a person who has disclaimed a 
hereditary peerage: see e.g. the baronies of Hailsham of St Marylebone (1970) and Home of 
the Hirsel (1974). 

Ibid., s. 3 (3). 
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1039. Precedence and place in the House of Lords. The lords temporal consist 
of dukes, marquesses, earls, viscounts and barons’, and a precedence and place in the 
House of Lords is assigned to each rank of the peerage by statute?. However, 
except on the introduction of a peer?, no attention is now paid to this order of 
seating. Peers who support the government of the day sit on the spiritual side of 
the House, that is on the benches on the right of the Woolsack. Peers who are 
opposed to the government sit on the temporal side of the House, that is on the 
benches on the left of the Woolsack, and peers who do not wish to be identified 
with any political party sit principally on the cross benches by the bar. A record is 
kept of the lords who attend the sittings of the House and is entered in the 
journals. 


1 See further PEERAGES. 

2 The order in which the peers were to sit in the House of Lords was settled by the House of 
Lords Precedence Act 1539. After assigning places in the House of Lords to peers holding great 
offices of state (see ss. 4-6), the Act directed that the peers of each degree were to ““sit and be 
placed after their ancientry” (see s. 7). The Lord Chancellor, the Lord President of the Council 
and the Lord Privy Seal, if they are peers, take precedence over all dukes, except'those of the 
blood royal (s. 4); and the Lord Steward and the Lord Chamberlain of the Sovereign’s household 
take precedence over all peers of their degree (s. 5). See further PEERAGES. 

3 For the proceedings on the introduction of a newly created peer, see para. 1201, post. 


1040. Peers of Ireland. On the Union of Great Britain and Ireland in 1800 
provision was made for the election by the peers of Ireland of twenty-eight of 
their number to represent them in the House of Lords for life’. However, in 1922 
elections were discontinued, and the last representative peer for Ireland died in 
1961. In 1966 the House of Lords agreed to a report of the Committee for 
Privileges to the effect that the provisions relating to the election of representative 
peers for Ireland ceased to be effective on the passing of the Irish Free State 
(Agreement) Act 1922 and that the right to elect such peers no longer existed?. Peers 
of Ireland may petition the House of Lords to have their claims to succession 
established. Such petitions are referred to the Lord Chancellor, who reports his 
decision to the House?. Peers of Ireland are entitled to be elected members of the 
House of Commons for any constituency in the United Kingdom‘ and to vote at 
parliamentary elections*. 


1 Union with Ireland Act 1800, art. 4, para. 2. 
2 199 Lords Journals 118 and 263; Earl of Antrim's Petition [1967] 1 AC 691, HL; Statute Law 
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(Repeals) Act 1971, s. 1. See also CONSTITUTIONAL LAW, vol. 8, para. 1003, note 6, and COURTS, 
vol. 10, para. 740. 

3 H.L. Standing Orders (1979) (Public Business) no. 74. 

4 Peerage Act 1963, s. § (a). 

s Ibid., s. 5 (b). 


1041. Life peers created under the Appellate Jurisdiction Act 1876. Eleven 
Lords of Appeal in Ordinary may be appointed by the Crown to assist the House 
of Lords in the hearing and determination of appeals'. They hold office during 
good behaviour? and can only be removed from office on an address of both 
Houses of Parliament?. Unless otherwise entitled to sit in the House of Lords‘, a 
Lord of Appeal in Ordinary is created a baron for life by letters patent?. If he 
vacates his office by death, resignation or otherwise, the Crown may appoint a 
duly qualified person to succeed him., 


1 See the Appellate Jurisdiction Act 1876, s.6; Appellate Jurisdiction Act 1947, s. 1 (1); Judges 
Remuneration Act 1965, s. § (3), Sch. 3; Administration of Justice Act 1968, s. 1 (1) (a), (5), 
Schedule. The number may be further increased by Order in Council with parliamentary 
approval: s. 1 (2), (3). As to appeals to the House of Lords, see courts, vol. 10, paras. 741 et seq. 
Those who have been appointed to high judicial office after 1959 are subject to a retiring age of 
seventy-five: see the Judicial Pensions Act 1959, ss. 2 (1), 3, Sch. 1; Administration of Justice Act 
1973, SS. 19 (1), 21 (2), Sch. 4, para. 4, Sch. 5, Part V. 

Appellate Jurisdiction Act 1876, s. 6; Statute Law (Repeals) Act 1973, ss. 1 (1), 2, Sch. 1, Part I. 
They may take their seats during the prorogation of Parliament: Appellate Jurisdiction Act 1876, 
s. 8. For the legal qualifications of persons who may be created Lords of Appeal in Ordinary, see 
COURTS, vol. 10, para. 749. For the judicial functions of the House of Lords, see courts, vol. 10, 
paras. 733 et seq. 

4 See ibid., s. 6. 

s By the terms of the letters patent a Lord of Appeal in Ordinary is created a baron “to hold the 
said style of Baron........ aforesaid, unto him the said........ during his life”. In 
precedence a Lord of Appeal in Ordinary ranks according to the seniority of his barony. As to the 
precedence of the wife and children of a Lord of Appeal in Ordinary, see the Royal Warrant 
dated 21st July 1958, and PEERAGES. 

Appellate Jurisdiction Act 1876, s. 6. 
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1042. Life peers created under the Life Peerages Act 1958. Without 
prejudice to Her Majesty’s powers as to the appointment of Lords of Appeal in 
Ordinary, life peerages may be created by the Crown by letters patent under 
statute entitling the holders to rank as barons! and, unless disqualified by law2, to 
receive writs of summons to attend, sit and vote in the House of Lords3. There is 
no limit to the number of such peerages that may be created. A life peerage may 
be conferred on a woman’. 


1 Life Peerages Act 1958, s. 1 (1), (2) (a). By the terms of the letters patent, the right is conferred 
upon a life peer “to have and to hold unto him for his life ... the name, state, degree, style, 
dignity, title and honour” of a baron or baroness and to “have, hold and possess a seat, place, and 
voice” in Parliament. In precedence, a life peer ranks according to the seniority of his barony. As 
to the precedence of a life peer’s wife and children, see the Royal Warrant dated 21st July 1958, 
and PEERAGES. 

2 Life Peerages Act 1958, s. 1 (2) (b), (4). As to disqualification, see para. 1037, ante. 

3 Ibid., s. 1 (2). The peerage expires on the person’s death: s. 1 (2). In 1856 the letters patent by 
which Sir James Parke had been created Baron Wensleydale for life were held by the House of 
Lords not to entitle the grantee named in it to sit and vote in Parliament: see para.I491, note 2, 
post. 

4 Ibid., s. 1 (3). 
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(iv) Leave of Absence and Expenses 


1043. Grant of leave of absence. Lords are to attend the sittings of the House or, 
if they cannot do so, obtain leave of absence which the House may grant at 
pleasure! at any time during a Parliament for the remainder of that Parliament?. A 
lord who has been granted leave of absence is expected not to attend the sittings of 
the House until the period for which the leave was granted has expired or the 
leave has sooner ended, unless it be to take the oath of allegiance?. If a lord wishes 
to attend during the period for which the leave was granted, he is expected to give 
notice to the House accordingly at least one month before the day on which he 
wishes to attend’. At the end of the period specified in his notice, or sooner if the 
House so directs, the leave ends‘. 


1 H.L. Standing Orders (1979) (Public Business) no. 20 (1). This order is not to be understood as 
requiring a lord who is unable to attend regularly to apply for leave of absence if he proposes to 
attend as often as he reasonably can: no. 20 (1). 

2 Ibid., no. 20 (2). As to the procedure, see no. 20 (3)—(5). 

3 Ibid., no. 20 (6). 

4 Ibid., no. 20 (7). 


1044. Travelling and other expenses. Members of the House of Lords receive 
no salary as such. They are entitled to recover the cost of travelling between their 
permanent place of residence and London for the purpose of their parliamentary 
dutres! . 

With the exception of certain ministers and other office holders, members of 
the House of Lords may also recover certain expenses certified by them as 
incurred in connection with their parliamentary duties, up to specified maxima 
for each day’s attendance at sittings of the House or of committees of the House?. 


1 See 178 Lords Journals 282; 201 Commons Journals 275; 193 Lords Journals 256. 
2 189 Lords Journals 244; 212 Commons Journals 247; 401 H.L. Official Report (sth series), 16th July 
1979, cols. 1134—1135. 


(2) PROCEDURE AND CONDUCT OF BUSINESS 
(i) Conduct of Business generally 


1045. Manner of conduct of business. The business of the House of Lords is 
transacted (1) in the House itself; (2) in committee of the whole House; (3) in 
select committees; (4) in committees which are appointed for the duration of a 
session to perform certain duties connected with the business, administration or 
procedure of the House; (5) in private bill committees; and (6) in joint committees 
of the two Houses!. 


1 As to committees of the House, see paras. 1066 et seq., post. 


1046. Regulation of conduct of business. The conduct of business in the 
House of Lords and the procedure of the House in general are regulated by its 
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standing orders and by the established practice of the House. Subject to this, the 
Lords are the sole judges of their own procedure and all questions with regard to 
the regulation of the proceedings of the House are settled by the House itself’. 


1 See the Standing Orders of the House of Lords relating to Public Business (1979) and the Standing 
Orders of the House of Lords relating to Private Bills etc. (1977). For a full account of the 
procedure and practice of the House, see the Companion to the Standing Orders and Guide to 
the Proceedings of the House of Lords (1979) issued under the authority of the Procedure 
Committee of the House. 


(ii) Officers of the House of Lords 
A. THE LORD SPEAKER AND DEPUTY SPEAKERS 


1047. Duties of the Lord Speaker. The Lord Chancellor, or the Lord Keeper 
of the Great Seal for the time being, is Speaker of the House of Lords ex officio?. 
He sits on the Woolsack and presides over the deliberations of the House, except 
when it is in committee. He puts the question on all motions which are submitted 
to the House, but he is not invested by his position as Speaker with special powers 
either to maintain order, or to act in any way as the representative or mouthpiece 
of the House, unless the House confers the necessary authority upon him, 


1 For the judicial and political duties of the Lord Chancellor and the general nature of his office, see 
CONSTITUTIONAL LAW, vol. 8, paras. 1171-1191. 

2 See H.L. Standing Orders (1979) (Public Business) no. 15. The Woolsack is considered to be 
outside the limits of the House, and therefore the Lord Chancellor, or any other person 
appointed to act as Speaker, may preside over the House of Lords and put the question without 
being a peer; but, if he is not a peer, he may not vote or take any part in the debates of the House: 
see 207 Lords Journals 3. 

3 See H.L. Standing Orders (1979) (Public Business) no. 16. If there is a difference of opinion 
among the lords it must be put to the question; and if the Lord Chancellor wishes to speak to 
any thing particularly he must go to his own place as a peer: no. 16. 


1048. Deputy speakers. Several lords are appointed by the Crown by 
commission under the Great Seal to act as Speaker of the House of Lords in the 
absence of the Lord Chancellor!. Deputy chairmen are also empowered to act as 
Speaker”. In the event of none of these lords being present the House may appoint 
its own Speaker?. 


1 See 210 Lords Journals 463; H.L. Standing Orders (1979) (Public Business) no. 15. 
2 See ibid., no. 15. As to deputy chairmen, see para. 1050, post. 
3 Ibid., no. 15; and see 181 Lords Journals 321. 


B. THE CHAIRMAN AND DEPUTY CHAIRMEN OF COMMITTEES 
1049. Chairman and Principal Deputy Chairman of Committees. At the 


beginning of every session, or whenever a vacancy occurs in the offices, lords are 
appointed to fill the salaried offices of Chairman and Principal Deputy Chairman 
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of Committees throughout the session’. The Chairman of Committees takes the 
chair in all committees of the whole House, and is also chairman ex officio of all 
committees of the House of which he is a member unless the House otherwise 
directs. In addition to his duties in the House, he exercises a general supervision 
and control over provisional order confirmation bills, private bills and hybrid 
instruments’. The Chairman of Committees is also the first of the Deputy 
Speakers appointed by commission*. The Principal Deputy Chairman of 
Committees, as well as assisting the Chairman in his duties, is appointed to act as 
Chairman of the European Communities Committee?. 


1 See H.L. Standing Orders (1979) (Public Business) nos. 59, 60 (1), (3). 

2 See ibid., no. 58, and para. 1067, post. 

3 In this work he has the assistance of Counsel to the Chairman of Committees: see paras. 1359, 
1370, post. 

4 See para. 1048, ante. 

5 See para. 1080, post. 


1050. Deputy Chairmen of Committees. At the beginning of every session, a 
number of lords are appointed Deputy Chairmen of Committees!. Under the 
resolution for their appointment, these lords are entitled to perform the duties of 
the Chairman of Committees?. 

In the event of the absence of the Chairman of Committees, one of the panel of 
Deputy Chairmen officiates in his place, and if there be no Deputy Chairman 
present some other lord is appointed by the House to perform his duties. 


1 See H.L. Standing Orders (1979) (Public Business) no. 60 (3), (4); and see e.g. 209 Lords 
Journals 27. 
2 See 178 Lords Journals 242. 


C. PERMANENT OFFICERS 


1051. Officers in attendance upon the House. The principal permanent 
officers of the House of Lords are the Clerk of the Parliaments!, the Clerk 
Assistant and the Reading Clerk?, who sit at the table during the sittings of the 
House, and the Gentleman Usher of the Black Rod, who is also present whilst the 
House is sitting. 


I See para. 1052, post. 
2 See para. 1053, post. 
3 See para. 1054, post. 


1052. The Clerk of the Parliaments. The Clerk of the Parliaments is the head 
of the Parliament Office of the House of Lords!. He is appointed under letters 
patent by the Crown, must exercise the duties of his office in person and can be 
removed from office only by the Sovereign upon an address of the House of Lords 
for that purpose?. 

In addition to his duties connected with the judicial work of the House?, the 
Clerk of the Parliaments is required to make true entries and records of the things 
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passed in the House. He signs all orders and other official communications; he is 
the custodian of the records and manuscripts preserved at the House; he indorses 
all bills which are sent to the House of Commons; he conveys messages between 
the two Houses; he pronounces the royal assent to bills when assent is given by 
royal commission and he is responsible for the accuracy of the text of Acts and 
Measures. He is also the accounting officer for the House of Lords‘. 


1 The Parliament Office includes the following departments: Public Bill Office, Private Bill 
Office, Judicial Office, Committee Office, Journal Office, Record Office, Printed Paper Office, 
Information Office, Overseas and European Office, Office of the Editor of the Official Report 
(Hansard), the Refreshment Department and the Accountant’s Office. Clerks in the Parliament 
Office are appointed by the Clerk of the Parliaments and are removable by him: Clerk of 
Parliaments Act 1824, s. 5. 

2 Ibid., s.2. The House is informed by the Lord Chancellor of the appointment of a new Clerk of 
the Parliaments, and the letters patents are read at the table of the House. The newly appointed 
Clerk of the Parliaments, standing at the table, then makes a declaration of allegiance to the 
Sovereign and promises to.carry out the duties of his office: 207 Lords Journals 428. 

3 As to such duties, see COURTS, vol. 10, para. 751. 

4 See May’s Parliamentary Practice (19th Edn) 225. 


1053. The Clerk Assistant and the Reading Clerk. The Clerk Assistant and 
the Reading Clerk are nominated and appointed by the Lord Chancellor, subject 
to the approval of the House of Lords!. When so appointed and approved they 
can be removed from office only by order of the House!. 

The Clerk Assistant prepares the minutes of proceedings of the House. The 
Reading Clerk reads aloud in the House all prorogation and other commissions, 
and patents and writs of summons at the introduction of newly created peers. In 
addition to these invariable duties, the Clerk Assistant and the Reading Clerk also 
undertake such other functions as the Clerk of the Parliaments may from time to 
time assign to them?. 


1 Clerk of Parliaments Act: 1824, s. 3. For the procedure observed on these appointments, see 207 
Lords Journals 428. 
2 See May’s Parliamentary Practice (19th Edn) 225. 


1054. The Gentleman Usher of the Black Rod. The Gentleman Usher of the 
Black Rod is appointed under letters patent by the Crown!. He is present when 
the House sits, and acts as the messenger of the Sovereign whenever the 
attendance of the Commons is required. He is also present at the introduction of a 
new peer’. In addition, he supervises the admission of strangers and has duties 
connected with the carrying out of the orders of the House in the commitment of 
offenders for contempt and in dealing with disorder and disturbance?. The 
Gentleman Usher of the Black Rod also holds under letters patent the office of 
Serjeant-at-Arms attending the Lord Chancellor or the lord acting as Speaker‘. 

The Yeoman Usher and Deputy Serjeant-at-Arms acts as the deputy of the 
Gentleman Usher and Serjeant-at-Arms for such of the above duties and functions 
as may be assigned to him by Black Rod’. In particular, he attends the Lord 
Chancellor in carrying the mace in and out of the chamber‘. 
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1 The House is informed of the appointment of a new Gentleman Usher of the Black Rod by the 
Leader of the House: 203 Lords Journals 80. 

2 See para. 1201, post. 

3 See H.L. Standing Orders (1979) (Public Business) no. 10 (1), (3). 

4 See May’s Parliamentary Practice (19th Edn) 227. 

5 See H.L. Standing Orders (1979) (Public Business) no. 10 (4). 

6 See May’s Parliamentary Practice (19th Edn) 229, 230. 


(iii) Sittings of the House of Lords and Arrangement of Business 


1055. Meeting of the House. The House of Lords meets regularly on Tuesdays, 
Wednesdays and Thursdays. It also meets frequently on Mondays and 
occasionally on Fridays. The usual hour of meeting on Mondays, Tuesdays and 
Wednesdays is 2.30 p.m., on Thursdays 3 p.m. and on Fridays 11 a.m. At the time 
appointed the Lord Chancellor, preceded by the mace and the purse and followed 
by the Gentleman Usher of the Black Rod, enters the House from below the bar 
and takes his seat on the Woolsack. If prayers have not already been read at a 
judicial sitting earlier in the day they are read at this time’. 


1 As to the reading of prayers, see para. 1034, ante. Strangers are not admitted while prayers are 
being read. 


1056. Business of the House. Business which is transacted in the House of Lords 
is divided into public and private business! and consists of notices and orders of the 
day. Such business includes the first, second and third readings of all bills and the 
report stage of public bills. Other categories of business transacted in the House 
include certain questions and motions. Starred questions? and unstarred questions? 
may be addressed by a member of the House to Her Majesty’s government or to 
lords holding certain offices?. Lords may also move motions. After a motion has 
been moved it must be proposed in the form of a question from the Woolsack 
before debate takes place upon ité. 


Private business includes the consideration of private bills and of the standing orders of the House 

which relate to them. 

2 An order of the day is a matter the consideration of which has been fixed by an order of the 
House for a particular day. 

3 Le. questions to which an asterisk is attached indicating that they are asked for information only : 
see H. L. Standing Orders (1979) (Public Business) no. 31. No debate may take place on them and 
supplementary questions must be confined to the subject of the original question: no. 31. 

4 Le. debatable questions. As to debates, see para. 1061, post. 

s The Leader of the House has been questioned on matters concerning procedure and the 
Chairman of Committees on matters relating to the duties of his office. 

6 H.L. Standing Orders (1979) (Public Business) no. 25. Debate must be relevant to the question 

before the House, and where more than one question has been put the debate must be relevant to 

the last question so proposed until it has been disposed of: no. 25. Except in the case of the address 

in reply to the Speech from the Throne it is not the practice for motions to be seconded. A 

motion may be opposed by a direct negative or by means of an amendment or by moving the 

“next business” motion: see May’s Parliamentary Practice (19th Edn) 379. After a motion has been 

submitted to the House it may be withdrawn only by leave of the House, which must be 

unanimous. 


—_ 
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1057. Order of business. The House of,Lords proceeds with the notices and 
orders of each day in the order in which they are entered on the order paper’. ua 
order is governed by the priority in which each notice is received at the table’. 
However, (1) starred questions are entered first? ; (2) subject to the discretion of the 
Chairman of Committees, private business is entered before public business? ; (3) 
notices relating to the business of the House and, if he so desires, Chairman of 
Committees business (such as consideration of reports from sessional committees) 
are entered before other public business except starred questions? ; (4) on all days 
except Wednesdays, public bills, Measures and affirmative instruments have 
precedence over other public business®; and (5) unstarred questions are entered 
last”. Business of which notice is not necessary is usually taken after starred 
questions®. Business may be interrupted at any time for a commission for royal 
assent which is held at a fixed hour’. 


As to the arrangement of business generally, see H.L. Standing Orders (1979) (Public Business) 
nos. 36—42. 

See ibid., no. 37. 

Ibid., no. 37 proviso (1). As to starred questions, see para. 1056, ante. 

Ibid., no. 37 proviso (2). 

Ibid., no. 37 proviso (3). 

I.e. except as mentioned in heads (1)—(3): ibid., no. 37 proviso (4). Subject to this provision the 
precedence of notices and orders relating to public bills, Measures and affirmative instruments 
may be varied on any day at the convenience of the House: no. 37 proviso (5). 

Ibid., no. 37 proviso (6). 

This includes personal statements, statements as to future business, public petitions, 
questions asked by private notice, presentation of bills, reception of messages from the House of 
Commons and questions of privilege. When a statement is made by a minister in the House of 
Lords it is also taken at this point. When a statement made in the House of Commons is repeated 
in the House of Lords it is taken at a suitable moment after 3.30 p.m. A lord who presents a 
petition may address the House upon it, but he should give notice of his intention; and a lord 
may present a petition on his own behalf. Every petition which is presented to the House must 
bear the signature of the lord who presents it: see ibid., no. 69 (1). No petition with regard to a 
bill which is not before the House, or which has been rejected by the House, is received, nor will 
the House receive any petition for a grant of public money or for compounding a debt to the 
Crown unless it is recommended by the Crown. As to petitions on private bills, see paras. 
1320-1322, 1340-1344, 1364 et seq., post. 

See May’s Parliamentary Practice (19th Edn) 311. 
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1058. Adjournment of the House. When the business upon the order paper has 
been disposed of, or at any hour which may be determined upon in view of the 
business before the House!, it is usual for a member of the government to move 
the adjournment?. After this motion has been put from the Woolsack, the Lord 
Chancellor, preceded by the mace, leaves the House by the bar, and the sitting 1s at 
an end. 


1 Ifa debate is adjourned, the House, without notice given, may make an order for the resumed 
debate"to be taken first on a day appointed: see H. L. Standing Orders (1979) (Public Business) 
no. 42. 

2 The adjournment of the House may be effected by means of a motion made by any lord at any 
time during the course of the sitting. If objection is taken to any such motion, the question is 
decided by a division. 
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(iv) Quorum 


1059. Quorum of the House and ofa committee of the whole House. Three 
lords constitute a quorum of the House and of a committee of the whole House. 
However, if, on a division upon a bill or upon a question for the approving or 
disapproving of subordinate legislation, less than thirty lords have voted, the lord 
on the Woolsack or the lord in the chair must declare the question to be not 
decided, and the debate upon it stands adjourned to a subsequent sitting!. 


1 See H. L. Standing Orders (1979) (Public Business) no. 54, and May’s Parliamentary Practice (19th 
Edn) 292. 


(v) Maintenance of Order and Conduct of Debates 


1060. Maintenance of order. The rules as to the maintenance of order in the 
House of Lords are either laid down in the standing orders of the House! or 
sanctioned by usage. 


1 See H. L. Standing Orders (1979) (Public Business) no. 17 (order in the House), no. 19 (lords not 
to converse in the House whilst it is sitting), no. 29 (asperity of speech to be avoided) and no. 30 
(quarrels to be prevented). 


1061. Conduct of debates. Lords may speak upon any question which is before 
the House, or upon any question of order arising out of the debate’. They must 
speak standing and uncovered except by permission of the House?, and must 
address their speeches to the rest of the lords in general and not to the lord on the 
Woolsack or in the chair?. 

A lord may not speak more than once to any motion except (1) when the House 
is in committee?*; (2) as the mover of a motion in reply*; or (3) with the leave of 
the House, which may be granted only (a) to a lord to explain himself in some 
material point of his speech if no new matter is introduced®, or (b) to the 
Chairman of Committees, or in his absence a deputy chairman, the chairman of a 
Select Committee on the report of such a committee or a minister of the Crown’. 

If two or more lords rise to speak at the same time the House decides, if 
necessary by means of a division, which of them it will hear first8. 


1 Matters awaiting or under adjudication in any court may not be referred to in any motion or 
debate upon a motion or in any question, including a supplementary question: Companion to 
the Standing Orders and Guide to the Proceedings of the House of Lords (1979) 84. 

H.L. Standing Orders (1979) (Public Business) no. 23. Disabled lords may sit and women peers 
may wear a hat when speaking, without seeking the permission of the House: see May's 
Parliamentary Practice (19th Edn) 414. 

H.L. Standing Orders (1979) (Public Business) no. 24. 

Ibid., no. 27 (1) (a). 

Ibid., no. 27 (1) (b). 

Ibid., no. 27 (1) (c) (1). 

Ibid., no. 27 (1) (c) (ii). 

May’s Parliamentary Practice (19th Edn) 215. 
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(vi) Procedure on Divisions and the Right to protest 


1062. Procedure on divisions. At the conclusion of a debate the lord on the 
Woolsack or the lord in the chair puts the question, proceeds to collect the voices 
and announces his decision as to the majority of “contents” or “not contents” 1. 

If his decision is challenged, the bar is ordered to be cleared? and during the 
three minutes thereafter two tellers are appointed by both contents and not 
contents>. If tellers for both sides have been appointed, after three minutes the 
question is again putt. If the challenge is repeated, a division takes place and the 
result is announced by the lord on the Woolsack or in the chair. 

If there is an equality of votes in relation to bills and subordinate legislation, no 
proposal to reject or amend a bill, instrument or any motion relating to the stages 
of a bill is agreed to®; in relation to all other matters, if there is an equality of 


id 


votes, the question is decided in the negative’. 


See May’s Parliamentary Practice (19th Edn) 380. 

See H.L. Standing Orders (1979) (Public Business) no. 50 (1). 

See ibid., no. ṣo (2). 

See ibid., no. ṣo (4). If tellers have not been appointed a division cannot take place and the lord on 
the Woolsack or in the chair must declare the question decided in favour of the side which has 
appointed tellers: no. ṣo (3). Division lists are printed with the minutes of proceedings and in the 
journals: see no. $5. 

See ibid., no. 50 (6)-(8). A lord may vote on a division even if he did not hear the question put: 
no. 50 (5). As to quorum, see para. 1059, ante. The ancient practice of voting by proxy was, in 
effect, abolished in 1868 : see no. 57, and para. 1492, post. As to votes counted in the House, see no. 
$1, and as to votes in the wrong lobby, see no. 52. 

See ibid., no. 53 (1), (2), (4). When the House is sitting judicially, the question is always put in 
such a way that, if the votes were equal, there would be no interference with the order under 
appeal: see COURTS, vol. 10, para. 765, note 3. 

7 See ibid., no. $3 (3). 
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1063. Right to protest. In addition to voting upon a question, any lord may 
record his dissent, with or without his reasons for objecting, to a decision of the 
House!, and every such protest is entered in the journals. 


1 See H.L. Standing Orders (1979) (Public Business) no. 56. 


(vii) Journals of the House of Lords and Minutes of Proceedings 


1064. Journals of the House. The Journals of the House of Lords, which are 
admissible as evidence of the facts of parliamentary proceedings recorded in 
them!, are compiled in the Journal Office? from the manuscript minutes and notes 
of proceedings made by the clerks at the table during the sittings of the House. 

The journal of each session is printed and laid on the table of the House during 
the course of the following session‘. 


1 See the Evidence Act 1845, s. 3, and EVIDENCE, vol. 17, para. 151. 

2 The published series of Journals of the House of Lords dates from 1510. When they are required as 
evidence in any court, a copy of the passage in question, authenticated by the signature of the 
Clerk of the Parliaments, may be produced: see May’s Parliamentary Practice (19th Edn) 247, 253. 
See also EVIDENCE, vol. 17, para. 151, note 10. 
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3 The House, on motion made, may order an entry in the journals to be amended, vacated or 
altogether expunged, and also may order any resolution, report, letter of thanks or other 
document to be entered in the journals. 

4 See 39 Lords Journals 759. 


1065. Minutes of Proceedings. The minutes of the proceedings of the House of 
Lords, together with a list of causes and of the notices and orders of the day which 
have been put down for the future consideration of the House and a list of all bills 
in progress, are drawn up, under the authority of the Clerk of the Parliaments, at 
the close of each day’s sitting, and are printed. 


(3) COMMITTEES OF THE HOUSE OF LORDS 
(i) Committee of the Whole House 


1066. Appointment. The House of Lords resolves itself into a committee of the 
whole House on the motion “That the House do now resolve itself into a 
committee” being agreed to. A committee of the whole House is appointed for 
the consideration of a bill! or for some other purpose’. 


1 For the procedure on a public bill in committee of the whole House, see paras. 1245—1249, post. 
2 The House has resolved itself into committee to consider draft standing orders: see 204 Lords 
Journals 138. 


1067. Procedure. When the House goes into committee the Lord Chancellor 
leaves the Woolsack and the Chairman of Committees takes the chair at the table 
of the House’. 

As soon as the business for which the committee has been appointed has been 
disposed of, or whenever it is decided to bring the proceedings of the committee 
to a conclusion, the House is resumed by means of a question to that effect put 
from the chair. The Lord Chancellor then returns to the Woolsack, and the 
Chairman of Committees, standing at the table on the government side of the 
House, reports the results of the committee’s deliberations. If neither the Lord 
Chancellor nor any Deputy Speaker or Chairman is present other than the lord 
who has been in the chair, that lord goes straight from the chair to the Woolsack 
and makes his report to the House. 


1 H. L. Standing Orders (1979) (Public Business) no. 58. As to the Chairman of Committees, see 
para. 1049, ante. 


(ii) Select Committees 


1068. Purposes for which select committees are appointed. Select 
committees may be appointed by the House of Lords (1) to inquire into and report 
upon any subject with regard to which the House desires a full investigation to be 
made; and (2) to consider and, if necessary, hear evidence with regard to the 
provisions of any bill which has been read a second time by the House. 
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1069. Scope of inquiry. When a select committee is appointed to inquire into 
and to report to the House of Lords upon any given subject, the scope of its 
inquiry is defined and limited by the order of reference by which it is appointed. 
However, when a bill is referred to the consideration of a committee, the bill itself 
constitutes the order of reference to the committee whose duty it is to examine, 
and, if necessary, to amend, the provisions of the proposed measure, and then to 
report it to the House. 


1070. Extension or amendment of order of reference. After a select 
committee has been appointed, if it is deemed advisable or found necessary to 
authorise it to consider matters which were not originally referred to it, any 
member of the House of Lords may move that an instruction be given to the 
committee either extending or amending the terms of its order of reference’. 


1 A mandatory instruction may also be moved to compel a select committee to do something 
which it already has the power to do if it wishes. 


1071. Appointment and meeting. A select committee is appointed on 
motion!, and the names of the lords who are to serve on it? are proposed to the 
House by the committee of selection?. The committee of selection may also 
propose the name of the lord who is to act as chairman of the committee?*, but the 
power to appoint its own chairman can be conferred upon the select committee?. 
The date and hour for the first meeting of a select committee are fixed by the 
House, but its subsequent meetings are determined by the committee itself®. 


= 


Notice of such a motion must be given in the order paper, and notice is also required of the 

motion for naming the lords to serve on a committee, or for adding any lord to a committee, or 

for substituting any other lord for one already appointed to serve on a committee: see H.L. 

Standing Orders (1979) (Public Business) no. 6o (4). 

There is no rule as to the number of members of a select committee. 

See H. L. Standing Orders (1979) (Public Business) no. 60 (2). As to the constitution and duties of 

this committee, see para. 1081, post. 

4 See ibid., no. 60 (2). 

5 If no such appointment is made or power conferred, the Chairman of Committees, if he is a 
member (see para. 1049, ante), is the chairman of the committee ex officio. 

6 A select committee may sit during an adjournment of the House, and may adjourn from time to 

time without obtaining the leave of the House. 
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1072. Powers. A select committee of the House of Lords does not need special 
powers in order to take evidence. However, it cannot compel the attendance of 
witnesses or examine them upon oath, nor can it order the production of papers, 
unless it obtains the authority of the House to do so. 

By order of the House, a select committee may be given the following powers: 


(1) to adjourn from place to place! ; 


(2) to appoint sub-committees, and to enable a sub-committee to appoint its 
own chairman; 


(3) to co-opt other members of the House to serve on sub-committees? ; 
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(4) to make more than one report to the House, and to make a report when the 
House is not sitting; 

(5) to print minutes of evidence separately from the committee’s report; 

(6) to take into consideration the proceedings and evidence of the previous 
session; 

(7) to hear parties by counsel; 

(8) to appoint specialist advisers; and 

(9) to meet concurrently with select committees of the House of Commons. 


1 Le. to meet elsewhere than in the House of Lords. 
2 This power is sometimes granted to the sub-committee itself. 


1073. Procedure. Unless the orders of reference have otherwise determined, the 
quorum for a select committee of the House of Lords is the same as that for the 
House, namely three!. A select committee invites the submission of such evidence 
as it may require?. Its proceedings are usually in public, but it is always within a 
committee’s power to exclude strangers. Any lord, even if not a member of the 
committee, may attend and speak at its meetings, but may not vote?. When 
evidence is heard, it is the duty of the chairman to conduct the examination-in- 
chief of the witnesses who appear before the committee. He puts the question on 
any motion which is submitted for the decision of the committee. The chairman 
has a vote, but not a casting vote. In the event of an equality of votes, the question 
is resolved in the negative’. 


1 As to a quorum of the House, see para. 1059, ante. 

2 H.L. Standing Orders (1979) (Public Business) no. 63. It may not hear parties by counsel unless so 
authorised by order of the House: no. 63. 

3 Ibid., no. 62. 

4 See ibid., no. 53 (3), and para. 1062, ante. 


1074. Report. When the inquiry is concluded, the chairman of a select 
committee of the House of Lords generally draws up a draft report for the 
consideration of the committee. However, it is open to any member of the 
committee to submit a draft report to the committee. If there is more than one 
draft report, the committee must decide, if necessary by a division, which report 
should be considered as the basis of its own report to the House. Every draft report 
is entered in the minutes of proceedings of the committee. A member of a select 
committee who disagrees with the report of the committee may not present a 
minority report to the House, but he may signify his disagreement to any 
paragraph in the report, or to the entire report, either by dividing the committee 
against the proposals to which he objects, or by moving amendments to them 
whilst they are under the consideration of the committee. The proceedings of 
select and joint committees are printed and published with their reports. When a 
report has been agreed upon by a committee, it is laid upon the table of the House 
and ordered to be printed'. Notice must be given of the day upon which it is 
proposed to take it into consideration!. 


1 See H.L. Standing Orders (1979) (Public Business) no. 64. 
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1075. Functions of joint committees. A joint committee may be appointed, 
with the concurrence of both Houses, either to consider a bill or a group of bills’, 
or to inquire into some particular subject and to report upon it to the respective 
Houses?. 


1 E.g. the joint committee on consolidation bills, as to which see para. 1315, post. n 

2 As to the method of appointment and procedure of joint committees set up under the provisions 
of the Statutory Orders (Special Procedure) Act 1945, ss. 4, $, see H.L. Standing Orders (1977) 
(Private Business) nos. 209, 210, and paras. 1413, 1414, post. As to the method of appointment and 
procedure of joint committees set up under the provisions of the Private Legislation Procedure 
(Scotland) Act 1936, s. 9, see H. L. Standing Orders (1977) (Private Business) no. 191. 


1076. Appointment. A motion to the effect that it is desirable to appoint a joint 
committee may be made in either House, and, when it has been agreed to, a 
message is sent to the other House to inform it of the resolution and to request its 
concurrence. The consent of the other House to the desirability of the 
appointment of the joint committee is signified by means of another message. 
When this message has been received by the House in which the proposal 
originated, a motion is made for the appointment of a select committee and for 
the nomination of the members to serve on it. A message is then sent to the other 
House to acquaint it of the appointment of the committee and of the number of 
members appointed to serve on it, and to request it to appoint a similar 
committee!. As soon as this request has been complied with, the time and place of 
meeting of the committee is fixed by agreement between the two Houses. In 
whichever House the proposal for the appointment of the committee may have 
originated, it is always customary for the House of Lords to take the initiative in 
this matter and to send a message to the House of Commons proposing a time and 
place for the meeting?. The committee may appoint its own chairman?. 


1 May’s Parliamentary Practice (19th Edn) 677. As to communications between the Houses of 
Parliament generally, see paras. 1018—1020, ante. 

2 See May’s Parliamentary Practice (19th Edn) 681. 

3 See May’s Parliamentary Practice (19th Edn) 682. 


1077. Procedure. The procedure in a joint committee is governed by the 
practice of the House of Lords, and is the same as that in a select committee of that 
House!. The chairman, therefore, has no casting vote, and whenever there is an 
equality of votes the question is resolved in the negative?. When its inquiry is 
concluded, the report of the committee is presented to both Houses?. 


1 See May’s Parliamentary Practice (19th Edn) 682. 

2 See para. 1073, ante. 

3 Any of the powers which are given to other select committess (see para. 1072, ante, and paras. 
1276-1279, post) may be given to a select committee appointed to join with a committee of the 
other House. Generally, the powers conferred by each House are similar. Papers and reports of 
former committees may be referred to it by either House. 
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(iv) Sessional Committees 


1078. Scope of committees. The following committees of the House of Lords 
are appointed at the beginning of each session: two Appeal Committees!, two 
Appellate Committees?, the Standing Orders Committee?, the Personal Bills 
Committee*, the Hybrid Instruments Committee, the Committee for 
Privileges?, the European Communities Committee”, the Committee of 
Selection, the Procedure Committee$, the House of Lords Offices Committee, 
the Leave of Absence and Lords Expenses Committee? and the Sound 
Broadcasting Committee’. The Joint Committee on Consolidation Bills? and the 
Joint Committee on Statutory Instruments! are also appointed at the beginning 
of each session!!. 


See COURTS, vol. 10, para. 748. 

See courts, vol. 10, para. 747. 

See para. 1345, post. 

See para. 1393, post. 

See para. 1437, post. 

See para. 1079, post. 

See para. 1080, post. 

See para. 1081, post. 

See para. 1315, post. 

See para. 1437, post. 

The orders of appointment of the committees mentioned in this paragraph, and their sub- 
committees, remain in force and effect, notwithstanding the prorogation of Parliament, until such 
time as the House or committee makes further orders of appointment in the next succeeding 
session: H.L. Standing Orders (1979) (Public Business) no. 61. 
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1079. Committee for Privileges. The Committee for Privileges considers and 
reports upon questions relating to the privileges of the House of Lords, the 
precedence of its members, claims to peerages! and any other matters that may be 
referred to it by the House. 

The committee consists of sixteen lords together with any four Lords of 
Appeal?. In any claim of peerage three Lords of Appeal must be present?. A Lord 
of Appeal usually acts as the committee chairman. 


1 As to claims to peerages, see H. L. Standing Orders (1979) (Public Business) nos. 73-76; COURTS, 
vol. 10, para. 739; and PEERAGES. 
2 H.L. Standing Orders (1979) (Public Business) no. 72. 


1080. European Communities Committee. The European Communities 
Committee is appointed to consider Community proposals, whether in draft or 
otherwise, to obtain all necessary information about them and to make reports on 
those which in its opinion raise important questions of policy or principle and on 
other matters to which the committee considers that the special attention of the 
House of Lords should be drawn. The committee has powers (1) to appoint sub- 
committees and to refer to them any matters within its terms of reference; (2) to 
exchange papers with the equivalent committee in the House of Commons; and 
(3) to sit concurrently with that committee or one of its sub-committees. The 
chairman of the committee is the Principal Deputy Chairman of Committees!. 


1 As to the Principal Deputy Chairman, see para. 1049, ante. 
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1081. Functions of other sessional committees. The Committee of Selection 
selects and proposes to the House of Lords the names of lords to serve on each 
select committee of the House and the Lords members of joint committees, except 
in the case of any committee which is otherwise provided for by statute or by 
order of the House!. It may propose the name of a lord to be chairman of any 
select committee of the House. The committee also selects and proposes to the 
House the panel of lords to act as deputy chairmen of committees for each 
session?. 

The Procedure Committee considers any proposals for changes in the 
procedure of the House which may arise from time to time and whether the 
standing orders require to be altered to effect such changes. 

The House of Lords Offices Committee considers and reports upon all the 
domestic affairs of the House, the accommodation provided for its members and 
officials, the staffing of the offices of the Clerk of the Parliaments, the Gentleman 
Usher of the Black Rod and the Lord Great Chamberlain and the annual estimate 
of the House. Sub-committees are appointed on the library, the refreshment 
department and other matters. 

The Leave of Absence and Lords Expenses Committee supervises the 
arrangements relating to leave of absence? and lords expenses‘. 

The Sound Broadcasting Committee gives directions and performs other duties 
in relation to the sound broadcasting of the proceedings of the House. 


1 H.L. Standing Orders (1979) (Public Business) no. 60 (2). 

2 Ibid., no. 60 (3). As to the committee’s functions in relation to Select Committees on Opposed 
Private Bills, see H. L. Standing Orders (1977) (Private Business) no. 95, and para. 1371, post. 

3 See para. 1043, ante. 

4 See para. 1044, ante. 


(v) Other Committees 


1082. Public bill committees. Public bill committees are appointed from time 
to time for the consideration of public bills*. Such committees are instructed to 
follow the procedure of a committee of the whole House as closely as possible?. 


1 For a detailed account of public bill committees, see para. 1252, post. 
2 As to committees of the whole House, see paras. 1066, 1067, ante. 


1083. Committees to prepare reasons. Whenever the House of Lords is 
unwilling to agree to an amendment or to amendments which the House of 
Commons has made to one of its bills, it appoints a committee to meet forthwith 
and prepare reasons for such disagreement. The committee reports the reasons to 
the House and the House agrees to them, after which they are submitted to the 
Commons by means of a message’. 


1 A committee for the same purpose is appointed as occasion arises in the House of Commons: sec 
para. 1297, post. 
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3- THE HOUSE OF COMMONS 
(1) MEMBERS AND CONSTITUENCIES 


(i) In general 


1084. Representation. Subject to machinery for the redistribution of seats by 
Order in Council', constituencies for the purpose of parliamentary elections are 
laid down by statute?. A constituency must return a single member’. 
“Constituency” means an area having separate representation in the House of 
Commons‘. 


1 As to the redistribution of seats, see paras. 1087 et seq., post. 

2 See the Representation of the People Act 1948, ss. 1 (1), 77 (1), 80 (2), Sch. 1. For amendments to 
Sch. 1 made by Order in Council under the provisions mentioned in paras. 1087 et seq., post, see 7 
Halsbury’s Statutory Instruments (4th Re-Issue) 7, 8. 

3 Representation of the People Act 1948, s. 1 (1). 

4 House of Commons (Redistribution of Seats) Act 1949, s. 4. For the existing special provision for 
the City of London, see para. 1093, post. 


1085. County and borough constituencies. Constituencies are divided into 
county constituencies and borough (or, in Scotland, burgh!) constituencies?, 
replacing the former parliamentary counties and boroughs?. References in 
previous legislation’ to parliamentary counties and parliamentary boroughs are to 
be construed as references to county and borough (or, in Scotland, burgh) 
constituencies respectively>, subject to a power reserved to a Secretary of State 
and exercisable by statutory instrument subject to annulment by resolution of 
either House of Parliament to make an order excluding this provision in any 
particular case where it appears to him inappropriate®. 


See the Representation of the People Act 1948, s. 78 (2), and the House of Commons 
(Redistribution of Seats) Act 1949, s. 6. 

Representation of the People Act 1948, s. 1 (1). 

House of Commons (Redistribution of Seats) Act 1949, s. § (1). Under the Representation of the 
People Act 1948, Sch. 1 (as originally enacted: see para. 1084, note 2, ante), England was allotted 
215 county constituencies and 291 borough constituencies, Wales twenty-six county 
constituencies and ten borough constituencies, Scotland thirty-nine county constituencies and 
thirty-two burgh constituencies and Northern Ireland eight county constituencies and four 
borough constituencies. As to subsequent redistributions, see para. 1093, post. 

4 Le. Acts passed before the Representation of the People Act 1948: see the House of Commons 
(Redistribution of Seats) Act 1949, s. 5 (6). 

Ibid., s. 5 (2). References in previous legislation to a district of boroughs or to a district borough 
must be taken, in relation to Scotland only, as referring to the constituences of Dunfermline 
burghs, Kirkcaldy burghs, and Stirling and Falkirk burghs: s. 5 (2) (c). The provisions of s. 5 (2), 
(3), apply whatever the terms of the reference: s. $ (4). 

6 See ibid., s. s (4), (5). The provisions of s. 5 (3) may be similarly excluded: see s. 5 (4), (5). At the 
date at which this volume states the law no order under these provisions had been made. As to 
statutory instruments subject to negative resolution, see para. 1436, post. 
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1086. Salaries and expenses. A salary at a standard rate is payable to a member 
of the House of Commons unless he is in receipt of a salary or pension under the 
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Ministerial and other Salaries Act 1975 as a minister, officer of the House, officer of 
the Sovereign’s Household or as Leader*of the Opposition or opposition whip. 
Such a member receives a lower salary, according to the office he holds'. 

Salaries of members are subject to deductions for contributions to the House of 
Commons Members’ Fund and the Parliamentary Contributory Pension Fund?. 
Members of Parliament, as office holders with emoluments chargeable to income 
tax under Schedule E, are liable to pay Class I National Insurance contributions?. 
Expenses incurred in the performance of parliamentary duties may also be 
deducted in computing total income for income tax’. 

Salaries are paid after the dissolution of Parliament until the end of the day of 
the poll in a general election. A member who loses his seat at a general election 
may claim a terminal grant based on length of service and age, up to a maximum 
of one year’s salary. 


1 Members’ salary levels are determined initially by resoluion of the House of Commons: see e.g. 
the Resolution dated 11th July 1979, 236 Commons Journals 118. Provision for members’ salaries is 
made in the annual estimates, and statutory sanction is afforded by the annual Appropriation Acts. 
If there is doubt as to who is entitled to receive the salary payable to the Leader of the 
Opposition, tae question is determined by the Speaker: see the Ministerial and other Salaries Act 
1975, s. 2 (2). As to the assignability of such salaries, see Hollinshead v Hazleton [1916] 1 AC 428, 
HL, and CHOSES IN ACTION, vol. 6, para. 83. As to the effect of bankruptcy, see BANKRUPTCY, vol. 
3, para. 447; CHOSES IN ACTION, vol. 6, para. 80. The salaries and pensions of members entitled to 
them under the Parliamentary and other Pensions Act 1972 and the Ministerial and other Salaries 
Act 1975 may be varied by Order in Council made under the Acts, a draft of which must first be 
approved by both Houses of Parliament: see the Parliamentary and other Pensions Act 1972, ss. 4. 
(3A), 29 (2A); Parliamentary and other Pensions and Salaries Act 1976, ss. 2, $, and the Ministerial 
and other Salaries Act 1975, s. 1 (4). 

2 See INCOME TAXATION, vol. 23, para. 763, and paras. 1123 et seq., post. 

3 See the Social Security Act 1973, s. 1 (7), and NATIONAL HEALTH AND SOCIAL SECURITY. 

4 A taxable London supplement is payable to members whose constituencies are within Greater 
London. Other members are entitled to claim, within a maximum amount, the additional 
expenses incurred in staying overnight away from their only or main residence. There is a non- 
taxable allowance towards office expenses and secretarial and research assistance and 
reimbursement of the cost of travel within the United Kingdom on parliamentary business. For 
the power to appoint commissioners to execute the Income Tax Acts in either House of 
Parliament, see INCOME TAXATION, vol. 23, para. 1683. At the date at which this volume states the 
law the power had never been exercised. 

$ See the Resolution dated 4th March 1980, Votes and Proceedings (1979-80) 773. The grant is 
exempt from income tax: see the Finance Act 1972, s. 72. 


(ii) Redistribution of Seats 


1087. The permanent boundary commissions. For the purpose of the 
continuous review of the distribution of seats at parliamentary elections, there are 
separate permanent boundary commissions for England, Scotland, Wales! and 
Northern Ireland, respectively?. 


1 For the purposes of the House of Commons (Redistribution of Seats) Act 1949, Monmouthshire 
was taken as part of Wales: s. 1 (3); House of Commons (Redistribution of Seats) Act 1958, s. $. 

2 House of Commons (Redistribution of Seats) Act 1949, s. 1 (1). Orders in Council and things 
done under the enactments repealed by this Act which could have been made or done under this 
Act have effect as if made or done under the corresponding provision of this Act (s. 8 (2)), and 
any document referring to repealed Acts or enactments must be construed as referring to this Act 
or the corresponding enactment in it (s. 8 (5)). For the history of previous legislation relating to 
redistribution, see May’s Parliamentary Practice (19th Edn) 8-11. 
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1088. Constitution of the boundary commissions. Each boundary 
commission consists of four members', and has as its chairman the Speaker of the 
House of Commons?. The deputy chairman must be a judge?. Deputy chairmen 
hold their appointments on terms and conditions determined by their appointors?. 
The remaining two members of each commission are appointed by ministers of 
the Crown‘ on terms and conditions determined by the appointing minister in 
each case”. Assistant commissioners may be appointed at the request of any 
commission?, and provision is made as to their appointment, duties and 
remuneration’. The officers of each commission include a secretary® and two 
assessors who are the Registrar General for England and Wales and the Director 
General of Ordnance Survey in the case of the commissions for England and for 
Wales, and corresponding officers in the case of the commissions for Scotland and 
for Northern Ireland®. The expenses of each commission are defrayed out of 
money provided by Parliament!°. 


1 House of Commons (Redistribution of Seats) Act 1949, s. 1 (2), Sch. 1, Part I, paras. 2-5 ; House of 
Commons (Redistribution of Seats) Act 1958, ss. 1 (1), 6, Schedule, para. 1. 

2 House of Commons (Redistribution of Seats) Act 1949, Sch. 1, Part I, para. 1. 

3 House of Commons (Redistribution of Seats) Act 1958, s. 1 (1). The deputy chairmen of the 
commissions for England and for Wales are judges of the High Court appointed by the Lord 
Chancellor; of the commission for Scotland, a judge of the Court of Session appointed by the 
Lord President of the Court of Session; and of the commission for Northern Ireland a judge of 
the High Court in Northern Ireland appointed by the Lord Chief Justice of Northern Ireland. 

4 See the House of Commons (Redistribution of Seats) Act 1949, Sch. 1, Part I, paras 2-5. 

Commissioners, other than the Speaker, are disqualified for membership of the House of 

Commons: see paras. 1109, 1112, post. 

Ibid., Sch. 1, Part I, para. 8. 

Ibid., Sch. 1, Part II, para. 1 (1). Assistant commissioners are disqualified for membership of the 

House of Commons: see paras. 1109, 1112, post. 

Ibid., Sch. 1, Part II, para. 1 (2). 

Ibid., Sch. 1, Part II, para. 2. Other officers may be appointed: Sch. 1, Part II, para. 2. 

See the House of Commons (Redistribution of Seats) Act 1958, s. 1 (2). 

House of Commons (Redistribution of Seats) Act 1949, Sch. 1, Part II, para. 3. 
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1089. Procedure of the boundary commissions. A boundary commission has 
power to act notwithstanding any vacancy in its members‘, and provision is made 
as to quorum?, joint meetings of the commissions? and the reception in evidence 
of documents purporting to be issued by commissions?. Where commissions have 
provisionally determined to make recommendations affecting any constituency, 
they are required to give notice in a local newspaper of the effect of their proposed 
recommendations specifying a place where the recommendations are open to 
inspection, unless the recommendations involve no change *, and indicating that 
representations may be made within one month’. The commissioners must take 
into consideration any representations duly made?. A procedure is laid down for 
local inquiries?’ which may be held in respect of any constituency if the 
commission thinks fit8 and must be held if representations are made in certain 
circumstances’. Subject to the foregoing provisions, the commissions have power 
to regulate their own procedure!®. 


1 House of Commons (Redistribution of Seats) Act 1949, s. 1 (2), Sch. 1, Part III, para. 1. 
2 Ibid., Sch. 1, Part Hl, para. 2. 
3 Ibid., Sch. 1, Part III, para. 7. 
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4 Ibid., Sch. 1, Part III, para. 3 (a). When commissions revise any proposed recommendation they 
are required to give further notice as if the first notice had not been made: House of Commons 
(Redistribution of Seats) Act 1958, s. 4 (1). 

House of Commons (Redistribution of Seats) Act 1949, Sch. 1, Part III, para. 3 (b). 

Ibid., Sch. 1, Part III, para. 3. 

7 See ibid., Sch. 1, Part III, para. $, applying, in relation to England and Wales, the Local 
Government Act 1972, s. 250 (see LOCAL GOVERNMENT, vol. 28, para. 1385), which replaces the 
repealed provisions originally enacted. 

8 House of Commons (Redistribution of Seats) Act 1949, Sch. 1, Part III, para. 4. 

In general an inquiry must be held if the commission receives any representation objecting to the 

proposed recommendations from a local authority the area of which is wholly or partly in the 

constituencies affected, or a body of electors for those constituencies numbering 100 or more: 

House of Commons (Redistribution of Seats) Act 1958, s. 4 (2). 

10 House of Commons (Redistribution of Seats) Act 1949, Sch. 1, Part III, para. 6. 
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1090. Reports of the boundary commissions. A boundary commission must 
keep under review the representation in the House of Commons of the part of the 
United Kingdom with which it is concerned and make periodical reports on its 
area as a whole to the Secretary of State, showing the constituencies into which it 
recommends it should be divided upon the basis of certain rules laid down for its 
guidance!. It may also make separate reports specifically recommending 
alterations to a particular constituency or constituencies in its area on the basis of 
the same rules?. Reports must state the name by which each constituency is 
recommended to be known, and whether it is recommended to be a county or a 
borough constituency?. A commission must give written notice to the Secretary 
of State of its intention to make a report, and a copy of the notice must, where it is 
given by the commission for England or the commission for Wales, be published 
in the London Gazette*. As soon as may be after the report has been submitted to 
the Secretary of State he must lay it before Parliament and, unless a commission 
has recommended that no alteration is required, drafts of Orders in Council to 
glve effect to the report, whether with or without modifications, must be laid at 
the same time?. 


House of Commons (Redistribution of Seats) Act 1949, s. 2 (1) (a). Ifa commission is of opinion 
that no alteration is necessary, it may report to that effect: s. 2 (1) (b). For the rules guiding the 
commissions, see Sch. 2, and paras. 1092-1097, post. 

Ibid., s. 2 (3). 

Ibid., s. 3 (1). 

Ibid., s. 2 (4). For the commission for Scotland the notice must be published in the Edinburgh 
Gazette (s. 2 (4) (b)), and for the commission for Northern Ireland it must be published in the 
Belfast Gazette (s. 2 (4) (c)). 

Ibid., s. 2 (5). Where the draft Orders in Council give effect to a report with modifications, a 
statement of the reasons for the modifications must also be laid: s. 3 (3). As to Orders in Council, 
see para. 1084, note 2, ante, and para. 1097, post. As to instruments required to be laid in draft 
before Parliament, see generally paras. 1432-1436, post. 
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1091. Intervals between reports. The first report of a boundary commission 
with regard to its area as a whole was submitted in November 19541. Subsequent 
reports on an area as a whole must be submitted not less than ten or more than 
fifteen years from the date of a commission’s last report on the area as a whole. 
Reports made in regard to a particular constituency or constituencies may be 
submitted from time to time, no definite limiting period being specified. 


417 The House of Commons Paras. 1091-1093 
o O A AAA 


1 See the First Periodical Reports of the Boundary Commissions presented in November 1954 
(Cmd. 9311) (England); (Cmd. 9313) (Wales); (Cmd. 9312) (Scotland); (Cmd. 9314) (Northern 
Ireland); submitted under the House of Commons (Redistribution of Seats) Act 1949, s. 2 (2) (a) 
(repealed). 

2 House of Commons (Redistribution of Seats) Act 1958, s. 2 (1). 

3 House of Commons (Redistribution of Seats) Act 1949, s. 2 (3). 


1092. Rules for redistribution generally. In discharging its functions a 
boundary commission must observe certain rules!. However, it is not its duty to 
aim at giving full effect in all circumstances to the rules; it must take account, so 
far as it reasonably can, of the inconveniences attendant on alterations of 
constituencies other than alterations made for the purpose of adjusting 
constituencies to local authority boundaries? and of any local ties which would be 
broken by such alterations?, Insofar as the working out and application of the rules 
is not within the discretion of the commission, it is a matter for Parliament to 
determine; it is not competent for the court to determine whether a particular line 
of approach which commended itself to the commission was the best‘. 


1 See the House of Commons (Redistribution of Seats) Act 1949, ss. 2 (1), (3), Sch. 2. 

2 See ibid., Sch. 2, r. 4; London Government Act 1963, s. 93 (1), Sch. 18, Part II; Local Government 
Act 1972, ss. 251, 272 (1), Sch. 29, para. 38, Sch. 30; Local Government Reorganisation 
(Consequential Provisions) (Northern Ireland) Order 1973, S.I. 1973 No. 2095, arts. 2 (7), 5 (2), 
Sch. 2. See also para. 1094, post. 

3 House of Commons (Redistribution of Seats) Act 1958, s. 2 (2). 

4 Harper v Home Secretary [1955] Ch 238, [1955] 1 All ER 331, CA. The question of the competence 
of the court in the event of a commission on the face of its report making recommendations in 
manifest disregard of the rules was left undecided: Harper v Home Secretary, supra, at 251 and at 
338. See also Hammersmith Corpn v Boundary Commission for England (1954) Times, Isth 
December; and see para. 1435, note 1, post. 


1093. Rules for apportioning constituencies. In any redistribution of seats 
recommended by a boundary commission the number of constituencies must not 
be substantially greater or less than 613 in Great Britain; in Scotland it should not 
be less than seventy-one; in Wales not less than thirty-five!; and in Northern 
Ireland not greater than eighteen nor less than sixteen?. Every constituency must 
return a single member?. Provision must be made for the continuation of a 
constituency to include the whole of the City of London, the name of which must 
refer to the City of London‘. 


1 The number of seats at the General Election of May 1979 was in England 516, in Wales thirty-six, 
and in Scotland seventy-one: 226 Commons Journals 91. 

2 House of Commons (Redistribution of Seats) Act 1949, s. 2 (1) (a), Sch. 2, r. 1; House of 
Commons (Redistribution of Seats) Act 1979, s. 1 (1). In discharging its statutory functions the 
Northern Ireland commission must read this provision as if it required the number of Northern 
Ireland constituencies to be seventeen unless it appears to the commission that Northern Ireland 
should be divided into sixteen or eighteen constituencies: s. 1 (2). The precise number of seats is 
to be determined by Order in Council after a report by the commission: see s. 1 (3)-(6). These 
provisions followed the report of Mr Speaker's Conference on Electoral Law 1978 (Cmnd. 7110), 
House of Commons (Redistribution of Seats) Act 1949, Sch. 2, r. 2. 

4 lbid, Sch. 25 1-3. 
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1094. Rules relating to local authority boundaries. So far as is practicable 
having regard to the statutory rules! a commission's recommendations as to the 
redistribution of seats must take account of local authority boundaries in the 
following manner. l 

In England and Wales no county or part of a county may be included in a 
constituency which includes the whole or part of any other county or the whole 
or part of a London borough?; and no London borough or part of a London 
borough may be included in a constituency which includes the whole or part of 
any other London borough’. In Scotland, regard must be had to the boundaries of 
local authority areas*. In Northern Ireland no ward may be included partly in one 
constituency and partly in another”. 


1 Le. the House of Commons (Redistribution of Seats) Act 1949, s. 2 (1) (a), Sch. 2, rr. 1-3: Sch. 2, 


T AR). 

2 o. Sch. 2, r. 4 (1) (a) (i); London Government Act 1963, s. 4 (2) (a); Local Government Act 
1972, s. 272 (1), Sch. 30. “County” means a county established by or under the Local Government 
Act 1972: House of Commons (Redistribution of Seats) Act 1949, Sch. 2, r. 4 (2); London 
Government Act 1963, s. 93 (1), Sch. 18, Part II; Local Government Act 1972, ss. 179 (2), 270 (1). It 
thus includes both a metropolitan county and a non-metropolitan county: s. 270 (1). 

3 House of Commons (Redistribution of Seats) Act 1949, Sch. 2, r.4 (1) (a) (ili); London 
Government Act 1963, s. 4 (2) (a). 

4 Le. as defined in the Local Government (Scotland) Act 1973: see the House of Commons 

(Redistribution of Seats) Act 1949, Sch. 2, r. 4 (1) (b); Local Government (Scotland) Act 1973, 

Sch. 3. 

House of Commons (Redistribution of Seats) Act 1949, Sch. 2, r. 4 (1) (c); Local Government 

Reorganisation (Consequential Provisions) (Northern Ireland) Order 1973, S.I. 1973 No. 2095, art. 


2 (7). 


LA 


1095. Rules relating to the electoral quota. The electorate! of any constituency 
recommended for redistribution by a boundary commission must be as near the 
electoral quota? as is practicable having regard to the foregoing statutory rules’. 
A commission may depart from the strict application of the rule relating to local 
authority boundaries‘ if it appears to it that a departure is desirable to avoid an 
excessive disparity between the electorate of any constituency and the electoral 
quota, or between the electorate of that constituency and that of neighbouring 
constituencies in the part of the United Kingdom with which the particular 
commission is concerned. 


1 In relation to a constituency, “electorate” means the number of persons whose names appear on 
the register of parliamentary electors in force under the Representation of the People Acts for the 
constituency on the date on which a notice with respect to a commission’s report (see para. 1090, 
ante) is published, which is called the enumeration date: House of Commons (Redistribution of 
Seats) Act 1949, s. 2 (1) (a), Sch. 2, r. 7 (b) (1), (c); House of Commons (Redistribution of Seats) 
Act 1958, s. 6, Schedule, para. 2. In relation to the part of the United Kingdom with which a 
commission is concerned, “electorate”” means the aggregate electorate of all the constituencies in 
it: House of Commons (Redistribution of Seats) Act 1949, Sch. 2, r.7 (b) (ii); House of 
Commons (Redistribution of Seats) Act 1958, s. 6, Schedule, para. 2. 

2 “Electoral quota” means the number obtained by dividing the electorate for that part of the 
United Kingdom with which a commission is concerned by the number of constituencies 
existing in it on the enumeration date: House of Commons (Redistribution of Seats) Act 1949, 
Sch. 2, r. 7 (a); House of Commons (Redistribution of Seats) Act 1958, ss. 3, 6, Schedule, para. 2. 

3 Le. the House of Commons (Redistribution of Seats) Act 1949, Sch. 2, rr. 1-4 (as to which see 
paras. 1092—1094, ante): Sch. 2, r. $. 

4 Le. ibid., r. 4 (see para. 1094, ante): Sch. 2, r. $. 

5 Mal, Sa. A, ie, Se 
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1096. Taking into account geographical considerations. A boundary 
commission may depart from the strict application of the rules relating to local 
authority boundaries! and to the electoral quota? if special geographical 
considerations, including in particular the size, shape and accessibility of a 
constituency, appear to it to render a departure desirable?. 


1 Le. the House of Commons (Redistribution of Seats) Act 1949, s. 2 (1) (a), Sch. 2, r. 4 (see para. 
1094, ante): Sch. 2, r. 6. 

2 Le. ibid., Sch. 2, r. § (see para. 1095, ante): Sch. 2, r. 6. 

3 BaSe 2, r. 6. 


1097. Orders in Council. Drafts of Orders in Council accompanying a boundary 
commission’s report! may make provision for any matters which may appear to 
the Secretary of State to be incidental to or consequential upon the report?. If 
approved by resolution of each House of Parliament, the draft Orders are 
submitted to Her Majesty in Council? and an Order in Council may be made in 
the terms of the draft to come into force on a date specified in the Order’. If the 
draft is rejected by either House or withdrawn by leave of the House, an amended 
draft may be laid before Parliament and submitted to Her Majesty after approval 
by each House>. The validity of any Order in Council purporting to be made 
under the House of Commons (Redistribution of Seats) Act 1949 and reciting that 
a draft of the Order has been approved by resolution of both Houses may not be 
called in question in any legal proceedings®. 


1 As to boundary commissions’ reports, see para. 1090, ante. 

2 House of Commons (Redistribution of Seats) Act 1949, s. 3 (2) (a); London Government Act 
1963, s. 93 (1), Sch. 18, Part I. 

3 House of Commons (Redistribution of Seats) Act 1949, s. 3 (4). 

4 Ibid., s. 3 (6). The Order in Council has effect notwithstanding anything in any enactment: s. 3 
(6). However, it does not affect any parliamentary election or the constitution of the House of 
Commons until the next election: s. 3 (6) proviso. Following the presentation of the 
commissions’ reports in 1969, a bill to suspend the further implementation of the statutory 


procedures was introduced but not passed. However, in the following session the House of 
Commons agreed to resolutions that the draft Orders in Council be not approved. The same 
draft Orders were approved in the next Parliament, on 28th October 1970: see May’s 
Parliamentary Practice (19th Edn) 21. The Orders are the Parliamentary Constituencies (England) 
Order 1970, S.I. 1970 No. 1674 (amended by S.I. 1971 Nos. 2106, 2108-2114, S.I. 1973 Nos. 
604-608); Parliamentary Constituencies (Wales) Order 1970, S.I. 1970 No. 1675; Parliamentary 
Constituencies (Northern Ireland) Order 1970, S.I. 1970 No. 1678; and the Parliamentary 
Constituencies (Scotland) Order 1970, S.I. 1970 No. 1680 (amended by S.I. 1973 Nos. 764-767, 
770). 

5 House of Commons (Redistribution of Seats) Act 1949, s. 3 (5). 

6 Ibid., s. 3 (7). As to legal proceedings before the Order is made, see para. 1092, text and note 4, 
ante. 


(2) DISQUALIFICATION OF MEMBERS 


(i) Disqualification by Vocation, Status or Incapacity 


1098. Clergy. It seems that, from an early date, the clergy of the Church of England 
have been held incapable by law of sitting in the House of Commons’. How- 
ever, no statute upon the subject existed until 1801, when it was provided that any 
person who had been ordained a priest or deacon, or who was a minister of the 
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Church of Scotland, was incapable of being elected a member of the House of 
Commons; and further that if any person, after his election to the House of 
Commons, was ordained to the office of priest or deacon, or became a minister of 
the Church of Scotland, he should vacate his seat, a penalty of £500 for every day 
in which he continued to sit or vote in the House of Commons being imposed?. 
These provisions extend to priests of the Church of Ireland as having received 
episcopal ordination?. Since the disestablishment of the Church of England in 
Wales by the Welsh Church Act 19144, no such disqualification or penalty is 
imposed on any priest or deacon if the ecclesiastical office he holds is an 
ecclesiastical office in the Church in Wales or, if he does not hold any ecclesiastical 
office, if the last ecclesiastical office which he held was an ecclesiastical office in the 
Church in Wales’. It is possible for any clergyman of the Church of England 
legally to relinquish the rights and privileges of his office and so to render himself 
eligible for election to Parliament’. l l 

Any person in holy orders in the Church of Rome is incapable of being elected 
to sit in Parliament; and if any person who has been elected to the House of 
Commons afterwards takes or receives such holy orders he must vacate his seat 
and, if he presumes to sit or vote in the House, renders himself liable to the penalty 


already mentioned’. l l o 
The enactments relating to the disqualification of priests and ministers of 


religion for membership of the House of Commons are expressly exempted from 
the effect of the House of Commons Disqualification Act 19758. 


1 See 1 Bl Com (14th Edn) 175 (suggesting that the reason is that the clergy already have votes in 
Convocation); 2 Hatsell’s Precedents of Proceedings in the House of Commons (1818 Edn) 12-17. 

2 House of Commons (Clergy Disqualification) Act 1801, s. 2; see para. 1120, post. A priest or 
deacon of the Church of England who relinquishes his orders is no longer disqualified for sitting 
in the House of Commons: see ECCLESIASTICAL LAW, vol. 14, para. 687. 

3 See 205 Commons Journals 233. The status of a member who was a priest of the Church of 
Ireland was considered by a select committee of the House: see H. of C. Paper (1950) no. 68. 
Following a resolution of the House, the matter was referred to the Judicial Committee of the 
Privy Council under the Judicial Committee Act 1833, s. 4. The Judicial Committee advised that 
the provisions of the House of Commons (Clergy Disqualification) Act 1801 disabled from sitting 
and voting all persons ordained to the office of priest or deacon, whether by a bishop of the 
Church of England, or by other forms of episcopal ordination, and that the member concerned 
was disabled, since, having been ordained as a priest according to the use of the Church of 
Ireland, he had received episcopal ordination: see Re MacManaway, Re House of Commons (Clergy 
Disqualification) Act 1801 [1951] AC 161 at 178, PC; Report of the Judicial Committee in the case 
of the Reverend Godfrey MacManaway (1950) (Cmd. 8067). An Act was subsequently passed 
indemnifying the member from the consequences of sitting and voting while disqualified: see the 
Reverend J. G. MacManaway’s Indemnity Act 1951 (repealed). 

4 Le. on 31st March 1920: see the Welsh Church (Temporalities) Act 1919, s. 2. 

5 Welsh Church Act 1914, s. 2 (4). See ECCLESIASTICAL LAW, vol. 14, para. 322, text and note Io. 

6 See the Clerical Disabilities Act 1870, s. 3, and ECCLESIASTICAL LAW, vol. 14, para. 686. 

7 Roman Catholic Relief Act 1829, s. 9. See ECCLESIASTICAL LAW, vol. 14, para. 680. Ministers of 
protestant nonconformist religious bodies are capable of being elected to membership of the 
House of Commons: see ECCLESIASTICAL LAW, vol. 14, para. 1401. As to Quakers, Unitarians and 
Jews, see ECCLESIASTICAL LAW, vol. 14, paras. 1419 et seq. 

8 See the House of Commons Disqualification Act 1975, s. 10 (3), and paras. 1106 et seq., post. 


1099. Peers. Every peer of the United Kingdom, Great Britain, England or 
Scotland! is disqualified for sitting in the House of Commons. The 
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disqualification is imposed by his status?, and in the case of conferment of a 

peerage by letters patent or of succession to a peerage by inheritance it arises on 

the creation of, or succession to, the peerage and does not depend on the issue of a 

writ of summons?. However, a hereditary peerage may be disclaimed‘. 
Peeresses in their own right are also disqualified. 


1 Since the Union with Scotland Act 1706, no new peer of England or of Scotland can be created: 
see PEERAGES. 

2 Re Bristol South East Parliamentary Election [1964] 2 QB 257, [1961] 3 All ER 354, DC. See also the 
Report from the Committee of Privileges (H. of C. Paper (1960-61) no. 142). 

3 Re Bristol South East Parliamentary Election [1964] 2 QB 257, [1961] 3 All ER 354, DC. Ifa member 
of the House of Commons succeeds to a peerage in virtue of which he acquires a seat in the 
House of Lords or is created a peer of the United Kingdom, his seat in the House of Commons is 
vacated and a new writ is issued: see May’s Parliamentary Practice (19th Edn) 40. 

4 See the Peerage Act 1963, ss. 1-3; May’s Parliamentary Practice (19th Edn) 39, 40; and para. 1038, 
ante. 

5 See the Peerage Act 1963, s. 6, and para. 1035, ante. 


1100. Election offenders. Persons who have been found guilty of corrupt or 
illegal practices at parliamentary elections are disqualified for varying periods 
according to the nature of the offence either for the constituency for which the 


election was held or for any constituency!. 


1 See ELECTIONS, vol. 15, paras. 801 et seq. As to the disqualification for sitting and voting which 
arises and the penalties which are imposed if the return and declarations as to election expenses are 
not transmitted before the expiration of the time-limit for the purpose, see ELECTIONS, vol. 15, 


para. 744. 


1101. Minors. It seems that minors have always been debarred by the law of 
Parliament from sitting and voting in the House of Commons!, but before the 
reign of William III infancy was not a statutory disability, although it was 
subsequently provided by Act of Parliament that no person under the age of 
twenty-one years should vote at an election of a member of the House of 
Commons, or be elected as a member of that House”. A person aged eighteen 
years or over may now vote at parliamentary elections?. 


1 See 2 Hatsell's Precedents of Proceedings in the House of Commons (1818 Edn) 9-11. For the 
meaning of ‘“‘minor’’, see INFANTS, vol. 24, para. 401. 

2 Parliamentary Elections Act 1695, s. 7; Representation of the People Act 1948, s. 80, Sch. 13. This 
Act is unaffected by the general reduction of the age of majority by the Family Law Reform Act 
1969, s. I, as to which see INFANTS, vol. 24, para. 401. The same rule was applied to Scotland by the 
Union with Scotland Act 1706, s. 6, and to Ireland by the Minors Disqualification Act (Ireland) 
1797, s. 20 (an Act of the Irish Parliament), the House of Commons (Disqualifications) Act 1801, 
s. 2, and the Parliamentary Elections (Ireland) Act 1823, s- 74. After the passing of these Acts, minors 
sat in the House of Commons, but they have not done so since the passing of the Representation 
of the People Act 1832 (repealed): see 1 Anson’s Law and Custom of the Constitution (sth Edn) 


80, 81. 
3 See ELECTIONS, vol. 15, para.-409. 


Paras. 1102-1105 Vol. 34: Parliament 422 


1102. Aliens. An alien is disqualified for sitting in Parliament both by common 
law and by statute!. Citizens of the Republic of Ireland are in general excepted 


from this disqualification?. 


1 See the Act of Settlement (1700), s. 3; British Nationality Act 1948, s. 31, Sch. 4, Part I; and 
BRITISH NATIONALITY AND ALIENAGE, vol. 4, para. 966. As to the acquisition by aliens of the 
citizenship of the United Kingdom and colonies and consequently the status of a British subject 
by naturalisation, see para. 1037, note 5, ante, and BRITISH NATIONALITY AND ALIENAGE, vol. 4, 


para. 916. 
2 See BRITISH NATIONALITY AND ALIENAGE, vol. 4, para. 948, note 5. However, members of the 
Seanad and the Dail are disqualified for membership of the House of Commons: House of 


Commons Disqualification Act 1975, s. 1 (1) (e); see para. 1108, post. For the secession of the 
Republic of Ireland from Her Majesty’s dominions, see COMMONWEALTH, Vol. 6, para. 883. 


1103. Mental disorder. Lunacy or idiocy is a disqualification at common law for 
sitting and voting in the House of Commons!. If, after his election to the House, a 
member is authorised to be detained on grounds of mental illness, the court, 
authority or person on whose order or application, and the medical practitioner 
upon whose recommendation or certificate the member is detained, and the 
person in charge of the place where the member is detained, must notify the 
Speaker?. Any two members of the House may also certify to the Speaker that 
they are credibly informed of such detention?. The case is then dealt with under 
special statutory provisions‘. 


1 D’Ewes’ Journals of all Parliaments in the reign of Queen Elizabeth (1682 Edn) 126. For the 
general law relating to persons mentally disordered, see MENTAL HEALTH, vol. 30, paras. 1001 et 
seq. 

2 See the Mental Health Act 1959, s. 137 (2). 


3 Ibid., s. 137 (3). 
4 For the procedure adopted in such cases, see para. 1495, post. 


1104. Criminal offenders. Persons who have been convicted of treason cannot 
be elected or sit or vote until they have suffered the allotted or any substituted 
punishment or have been pardoned!. The former disqualification imposed on 
felons sentenced to a term of imprisonment or other detention exceeding twelve 
months was removed by the Criminal Law Act 1967, which abolished the division 
of crimes into felonies and misdemeanours?. The course to be followed if a 
member is convicted of an offence is, therefore, a matter for the House, which 
might decide to expel him. However, expulsion does not in itself create a 
disability, nor prevent a constituency from re-electing the expelled member’. 


1 See the Forfeiture Act 1870, s. 2, and CRIMINAL LAW, vol. 11, para. $70. For a case of a member 
who became disqualified on these grounds after election, see Lynch’s Case (1903) 158 Commons 
Journals 40. 

2 See the Criminal Law Act 1967, s. 10 (2), Sch. 3, Part III, and CRIMINAL LAW, vol. II, para. 41. 

3 For the history of this matter, see May’s Parliamentary Practice (19th Edn) 41, 42. 


1105. Bankrupts. A person who has been adjudged bankrupt is disqualified for 
being elected to or sitting or voting in the House of Commons or on any of its 
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committees! ; but the disqualification ceases if the adjudication is annulled? or if he 
obtains his discharge from the court with a certificate stating that his bankruptcy 
was due to no misconduct on his part? or after five years from his discharge’. If the 
disqualifications imposed by the Act are not removed within six months from the 
date of the order, the court must certify the bankruptcy to the Speaker, and the 
seat of the member then becomes vacant’. 


1 Bankruptcy Act 1883, s. 32 (1) (b). This disqualification extends to all parts of the United 
Kingdom: s. 32 (3). For modifications in its application to Scotland, see the Bankruptcy 
(Scotland) Act 1913, s. 183. However, it appears that the Bankruptcy Act 1883, s. 32, does not 
apply where a person is adjudged bankrupt in Northern Ireland (see Hollinshead v Hazleton 
[1916] 1 AC 428 at 452, 453, HL, per Lord Shaw), although it appears that the point was not 
argued (see at 435 per Lord Atkinson). See further note s, infra. 

2 Bankruptcy Act 1883, s. 32 (2) (a). 

Ibid., s. 32 (2) (b). 

4 Bankruptcy Act 1890, s. 9; Local Government Act 1933, s. 307, Sch. 11; London Government Act 

1939, s. 207, Sch. 8. 

Bankruptcy Act 1883, s. 33 (1); see also the Bankruptcy Act 1914, s. 106 (2); Bankruptcy 

(Scotland) Act 1913, s. 184. If a member of the House of Commons is adjudged bankrupt in 

Northern Ireland he is incapable of sitting and voting for one year from the date of the order of 

adjudication unless within that time the order is annulled or the creditors paid in full: 

Bankruptcy (Ireland) Amendment Act 1872, s. 41. When the year expires the court must certify 

the bankruptcy to the Speaker and the seat of the member becomes vacant: s. 42. See also note 1, 

supra. For the procedure when a member is adjudged bankrupt during a prorogation, see para. 

1496, post. 
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(ii) Disqualification by Office or Service 


1106. The House of Commons Disqualification Act 1975. Disqualification by 
office or service is governed entirely by the House of Commons Disqualification 
Act 1975, a re-enactment of the House of Commons Disqualification Act 1957, 
whose provisions replaced and repealed the previous indeterminate test of the 
holding of an office of profit under or from the Crown!. That Act also codified 
for the first time the large number of statutory provisions which attached 
disqualification to particular offices, and repealed the former enactments?. 

Disqualification arises by reference to employment in named branches of the 
public service or the holding of particular non-ministerial offices?. Ministerial 
office is dealt with separately‘. 

Except as provided by the House of Commons Disqualification Act 1975, no 
person is disqualified for membership of the House of Commons by reason of 
holding an office or place of profit under the Crown, or any other office or place; 
and no person is disqualified for appointment to or for holding any office or place 
by reason of being a member of the House’. 

The Act does not affect disqualification arising from vocation, status or 
incapacity®; and the existing statutory disqualification of the clergy is specifically 
excluded from its effects’. 


1 Le. the test imposed by the Succession to the Crown Act 1707, ss. 24, 25 (repealed). 
2 See the House of Commons Disqualification Act 1957, s. 14 (1), Sch. 4 (repealed). 120 Acts were 
repealed either in whole or in part by Sch. 4, Part I. The previous disqualification of Crown 
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pensioners and Crown contractors was repealed without re-enactment: see ss. 9, 14 (1), Sch. 4 
(repealed). > 

3 See paras. 1107—1109, post. 

4 See para. 1114, post. 

s House of Commons Disqualification Act 1975, s. 1 (4). 

6 See paras. 1099 et seq., ante. 

7 See the House of Commons Disqualification Act 1975, s. 10 (3), and para. 1098, ante. 


1107. Civil Service, armed forces and police. All persons employed in an 
established or unestablished capacity in the Civil Service of the Crown! are 
disqualified for membership of the House of Commons, and it is immaterial 
whether they are serving on a whole-time or part-time basis?. 

Members of the regular armed forces of the Crown or the Ulster Defence 
Regiment are disqualified?, but officers on retired or emergency lists and those 
holding emergency commissions or belonging to any reserve of officers are not 
disqualified’. Naval, army, marine and air force pensioners recalled for service are 
exempted from disqualification5, as are also Admirals of the Fleet, Field Marshals 
and Marshals of the Royal Air Force unless they: hold an appointment for the time 
being in the armed forces®. 

Persons employed as full-time constables in any police force maintained by a 
police authority” are disqualified for membership®. 


1 “Civil Service of the Crown” includes the Civil Service of Northern Ireland, the Northern 
Ireland court service, the diplomatic service and the overseas Civil Service: House of Commons 
Disqualification Act 1975, s. 1 (3); Judicature (Northern Ireland) Act 1978, s. 122 (1), Sch. 5, Part 
Il. 

2 House of Commons Disqualification Act 1975, s. 1 (1) (b). However, members of the Royal 
Observer Corps are exempted from disqualification unless employed on a whole-time basis: s. 3 


3) 

Ibid., s. 1 (1) (c); Armed Forces Act 1976, s. 20 (a). “Regular armed forces of the Crown” means 
the Royal Navy, the regular forces as defined by the Army Act 1955, s. 225, the regular air force 
as defined by the Air Force Act 1955, s. 223, Queen Alexandra's Royal Naval Nursing Service and 
the Women’s Royal Naval Service: House of Commons Disqualification Act 1975, s. 1 (3); 
Armed Forces Act 1976, s. 20 (b). For the definitions, see ROYAL FORCES. Members of the armed 
forces of the Crown on the active list in normal times are prohibited from announcing 
themselves as candidates at a parliamentary election: Servants of the Crown (Parliamentary 
Candidature) Order 1960, dated 11th May 1960. This order is not printed as a statutory instrument 
but copies are available from the Privy Council office. All applications for release from the armed 
forces to contest a parliamentary election are examined by an advisory committee appointed by 
the Home Secretary. 

House of Commons Disqualification Act 1975, s. 3 (1) (a). 

Ibid., s. 3 (1) (b). 

Ibid., s. 3 (2). 

I.e. within the meaning of the Police Act 1964 (see s. 62, Sch. 8) or the Police (Scotland) Act 1967, 
or the Police Authority for Northern Ireland: House of Commons Disqualification Act 1975, s. 1 
(3). The definition entails the disqualification of members of all public forces (e.g. the 
Metropolitan Police and county police forces), and the reference to the Police Authority for 
Northern Ireland disqualifies members of the Royal Ulster Constabulary. See further POLICE. 
“Member” in relation to a police force means a full-time constable (s. 1 (3)), so members of 
private police forces (e.g. the British Transport Commission Police) and special constables, not 
being full-time constables, are not included in the disqualification. 


8 Ibid., s. 1 (1) (d). 


w 
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1108. Legislatures outside the Commonwealth. Members of the legislatures 
of any country or territory outside the Commonwealth are disqualified for 
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membership of the House of Commons!. Members of such legislatures, except 
that of the Republic of Ireland, are in any case disqualified as aliens? unless 
exceptionally they have dual nationality. The effect of this provision is therefore 
a ai, such persons, and members of the Seanad and the Dail of the Republic 
of Ireland?. , 


t House of Commons Disqualification Act 1975, s. 1 (1) (e). 
2 See para. 1102, ante. 


1109. Named offices. Persons holding any of certain judicial offices!, members 
of certain commissions, tribunals and other bodies? and persons holding certain 
other specified offices? are disqualified absolutely for membership of the House of 
Commons. The holders for the time being of any of certain further offices are 
subject to a limited disqualification in respect of certain constituencies only*. The 
lists of offices in question are subject to alteration, by the addition or omission of 
offices or the removal of an office from one category to another or by the 
alteration of the description of any office, by Order in Council made in pursuance 
of a resolution of the House of Commons. 

No member of the House of Commons is required to accept any office or place 
by virtue of which he would be disqualified for membership of the House or for 
membership for the constituency for which he is sitting®. 


See the House of Commons Disqualification Act 1975, s. 1 (1) (a), Sch. 1, Part I. The offices in 
question are set out in para. E110, post. 

2 See ibid., s. 1 (1) (f), Sch. 1, Part H. The bodies in question are set out in para. 1111, post. 

3 See ibid., s. 1 (1) (£), Sch. 1, Part III. The offices in question are set out in para. 1112, post. As to the 
offices of Steward or Bailiff of the Chiltern Hundreds or Manor of Northstead, see para. 1122, 
post. 


m 


4 House of Commons Disqualification Act 1975, s. 1 (2), Sch. 1, Part IV. The offices and 
constituencies concerned are set out in para. 1113, post. 
§ Ibid., s. 5 (1). A copy of Sch. t, as from time to time amended by Order in Council or by any 


other enactment and certified by the Clerk of the Parliaments, must be deposited with the rolls of 
Parliament; and in all copies of the Act thereafter printed by the Queen’s printer, Sch. 1 must be 
printed in accordance with the certified copy: s. 5 (2). At the date at which this volume states the 
law no such Order had been made. A number of amendments have been made by statute, and the 
House of Commons Disqualification Act 1975 has been reprinted pursuant to s. $ with 
amendments made by those various enactments to Sch. 1 which were in force on Ist January 
1980: see Reprint no. 5. For the effect of Sch. 1, see paras. 1110-1113, post. 

6 Ibid., s. 8 (1), which does not affect any obligation to serve in the armed forces of the Crown 
whether imposed by enactment or otherwise: s. 8 (2). Corresponding provisions apply to persons 
nominated as candidates for election: see s. 8 (1). 


1110. Judicial offices. The holders of the following judicial offices are 
disqualified for membership of the House of Commons! : 


judge of the High Court of Justice or Court of Appeal?; 

judge of the Court of Session; 

judge of the High Court of Justice or Court of Appeal in Northern Ireland; 
judge of the Courts-Martial Appeal Court? ; 
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chairman of the Scottish Land Court; , 

circuit judge; 

sheriff principal or sheriff (other than honorary sheriff)S, or temporary sheriff 
principal or temporary sheriff®; 

county court judge or deputy county court judge in Northern Ireland; 

stipendiary magistrate’ ; 

stipendiary magistrate in Scotland; 

resident magistrate’ in Northern Ireland; 

Chief or other National Insurance Commissioner? ; 

Chief or other National Insurance Commissioner for Northern Ireland; 

umpire or deputy umpire appointed!° for the purposes of the reinstatement in 

civil employment of national servicemen. 


= 


House of Commons Disqualification Act 1975, s. 1 (1) (a), Sch. 1, Part I; see para. 1109, ante. As to 
the reprinting of this Act in amended form, see para. 1109, note 5, ante. 

As to judges of the High Court and of the Court of Appeal, see courts, vol. 10, paras. 862, 894. 
As to judges of the Courts-Martial Appeal Court, see COURTS, vol. 10, para. 863, and ROYAL 
FORCES. 

4 As to circuit judges, see COURTS, vol. 10, paras. 884 et seq. 

5 Le. appointed under the Sheriff Courts (Scotland) Act 1907. 

6 Le. appointed under the Sheriff Courts (Scotland) Act 1971. 
7 
8 


wh 


L.e. within the meaning of the Justices of the Peace Act 1979. Metropolitan stipendiary magistrates 
are thus included: s. 70. As to stipendiary magistrates, see MAGISTRATES, vol. 29, paras. 261 et seq. 
Le. appointed under the Summary Jurisdiction and Criminal Justice Act (Northern Ireland) 1935 
or the Magistrates’ Courts Act (Northern Ireland) 1964. 

9 As to national insurance commissioners, see NATIONAL HEALTH. 

o Le. appointed for the purposes of the National Service Act 1948, s. 43: see EMPLOYMENT, vol. 16, 
paras. 992 et seq. As to umpires, see EMPLOYMENT, vol. 16. para. 998. 


1111. Commissions, tribunals and other bodies of which all members are 
disqualified. A member of any of the following bodies is disqualified for 
membership of the House of Commons! : 


the Advisory Board for the Research Councils; 

the Agrément Board; 

the Aircraft and Shipbuilding Industries Arbitration Tribunal; 
an arbitration tribunal established under the Industry Act 1975?; 
an area electricity board in England and Wales?; 

the Attendance Allowance Board‘; 

British Aerospace; 

the British Airports Authority; 

the British Airways Board®; 

the British Film Fund Agency’ ; 

the British Gas Corporation8; 

the British National Oil Corporation?; 

the British Railways Board!0; 

British Shipbuilders; 

the British Steel Corporation’! ; 

the British Transport Docks Board!?; 

the British Waterways Board!3; 

the Central Arbitration Committee’; 

the Central Council for Agricultural and Horticultural Co-operation!5 ; 
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the Central Electricity Generating Board!*; 

the Channel Tunnel Planning Council; 

the Civil Aviation Authority!’ ; 

the Civil Service Arbitration Tribunal; 

a colonial currency board; 

the Commissions for Local Administration in England and in Wales!8; 

the Commission for the New Towns!?; 

the Commission for Racial Equality?°; 

the Commonwealth Development Corporation?! ; 

the Co-operative Development Agency??; 

the Council of the Advisory, Conciliation and Arbitration Service2?; 

the Council on Tribunals?4; 

the Covent Garden Market Authority; 

the Crofters Commission; 

the Crown Agents for Oversea Governments and Administrations? ; 

the Crown Estate Commissioners?® ; 

the Development Board for Rural Wales?’ ; 

the Development Commission?8 

a development corporation?? ; 

a development council? ; 

the Eggs Authority?! ; 

the Electricity Council’? ; 

the Employment Appeal Tribunal; 

the Employment Service Agency** ; 

the Equal Opportunities Commission? ; 

the Fair Employment Agency for Northern Ireland; 

the Fair Employment Appeals Board; 

a financial hardship tribunal°®; 

the Foreign Compensation Commission?” ; 

the Forestry Commission? ; 

the Freight Integration Council’; 

the Gaming Board for Great Britain‘; 

the General Practice Finance Corporation‘? ; 

the Health and Safety Commission’? ; 

the Health and Safety Executive’; 

the Health Services Board**; 

the Herring Industry Board*> ; 

the Highlands and Islands Development Board; 

the Home-Grown Cereals Authority; 

the Housing Corporation**; 

the Immigration Appeal Tribunal”; 

an independent schools tribunal* ; 

the Independent Broadcasting Authority*? ; 

an industrial court established in Northern Ireland; 

the industrial estates corporations”? ; 

the Industrial Injuries Advisory Councils! ; 

the Intervention Board for Agricultural Produce’? and every committee of the 
board performing functions of the board; 

a joint planning inquiry commission”? ; 

the Land Authority for Wales5*; 
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the Lands Tribunal>5, the Lands Tribunal for Northern Ireland and the Lands 


Tribunal for Scotland; 

the Law Commission*® ; 

the Local Government Boundary Commissions for England””, for Scotland and 
for Wales*®; 

the Location of Offices Bureau; 

the Manpower Services Commission”? ; 

the Meat and Livestock Commission® ; 

a medical appeal tribunal®', including any panel constituted for the purposes of 
any such tribunal; 

a medical board or pneumoconiosis medical board%?, including any panel 
constituted for the purposes of any such board; 

a medical practices committee® ; 

the Medicines Commission®* and any committee established under the 
Medicines Act 196865; 

a mental health review tribunal®; 

the Mental Welfare Commission for Scotland; 

the Metrication Board; 

the Ministry of Defence (Army Department) Teachers Selection Board; 

the Monopolies and Mergers Commission”; 

a national broadcasting council; 

the National Bus Company® ; 

the National Coal Board®?; 

the National Dock Labour Board”; 

the National Enterprise Board”! ; 

the National Film Finance Corporation’? ; 

the National Freight Corporation’ ; 

the National Health Service Staff Commission”? ; 

the National Insurance Advisory Committee’5 ; 

the National Ports Council”*; 

the National Radiological Protection Board”; 

the National Research Development Corporation’8 ; 

the New Towns Staff Commission; 

the North of Scotland Hydro-Electric Board’? ; 

the Northern Ireland Electricity Service; 

the Occupational Pensions Board®°; 

a panel of chairmen of reinstatement committees?! ; 

the panel of official arbitrators®? to assess compensation on the acquisition of 
land; 

the Parole Board®3; 

a pensions appeal tribunal8*; 

the Performing Right Tribunal®5; 

the Pilotage Commission?6 ; 

a planning inquiry commission?” ; 

the Police Complaints Board88 or the Police Complaints Board for Northern 
Ireland; 

the Post Office®? ; 

the Price Commission” ; 

the Property Commission for Scotland”; 

the Red Deer Commission; 
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the Restrictive Practices Court?; 

the Review Board for Government Contracts; 

a rural development board??; 

the Scottish Committee of the Council on Tribunals; 

the Scottish Committee of the Health Services Board; 

the Scottish Development Agency; 

the Scottish Land Court; 

the Scottish Law Commission; 

the Scottish Transport Group; 

the South of Scotland Electricity Board; 

the Staff Commission established? on the reorganisation of London 
government; 

the Staff Commissions for England%, for Scotland”? and for Wales’; 

the Supplementary Benefits Commission’? ; 

the traffic commissioners for any area including the commissioner for the 
Metropolitan Traffic Area! ; 

the Training Services Agency’ ; 

the Transport Tribunal! ; 

the tribunal established under the Wireless Telegraphy Act 1949103; 

the United Kingdom Atomic Energy Authority! ; 

the University Grants Committee; 

a value added tax tribunal105; 

the Water Resources Board*%; 

the Welsh Committee of the Health Services Board!® ; 

the Welsh Development Agency'®; 

the Welsh National Health Service Staff Commission!” ; 

the White Fish Authority!*% and the associated Scottish Committee! 11. 


House of Commons Disqualification Act 1975, s. 1 (1) (f), Sch. 1, Part II. As to the reprinting of 
this Act in amended form, see para. 1109, note $, ante. 
Le. under the Industry Act 1975, s. 10 (1), Sch. 3: see TRADE AND LABOUR. 
As to area electricity boards, see ELECTRICITY, vol. 16, paras. 39 et seq. 
As to this board, see the Social Security Act 1975, s. 105, Sch. 11, and NATIONAL HEALTH AND 
SOCIAL SECURITY. 
5 As to this authority, see AVIATION, vol. 2, paras. 942 et seq. 
6 As to this board, see AVIATION, vol. 2, paras. 866 et seq. 
7 As to this agency, see the Cinematograph Films Act 1957, s. 1, Schedule, and TRADE AND 
LABOUR. 
8 As to this corporation, see GAS, vol. 19, paras. 428 et seq. 
9 As to this corporation, see the Petroleum and Submarine Pipelines Act 1975, s. 1, and PETROLEUM 
PRODUCTION. 
ro As to this board, see the Transport Act 1962, s. 1, Sch. 1, and RAILWAYS. 
11 As to this corporation, see the Iron and Steel Act 1975, s. 1, Sch. 1, and TRADE AND LABOUR. 
12 As to this board, see the Transport Act 1962, s. 1, Sch. 1, and PORTS AND HARBOURS. 
13 As to this board, see ibid., s. 1, Sch. 1, and RAILWAYS. 
14 As to this committee, see the Employment Protection Act 1975, s. 10, Sch. 1, and TRADE AND 
LABOUR. 
15 As to this council, see AGRICUETURE, vol. I, para. 1725. 
16 As to this board, see ELECTRICITY, vol. 16, paras. 36-38. 
17 As to this authority, see AVIATION, vol. 2, paras. 846 et seq. 
18 As to these commissions, see LOCAL GOVERNMENT, vol. 28, paras. 1389 et seq. 
19 As to this commission, see the New Towns Act 1965, s. 35, Sch. 9, and TOWN AND COUNTRY 
PLANNING. 
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As to this commission, see the Race Relations Act 1976, s. 43, Sch. 1, and BRITISH NATIONALITY, 
ALIENAGE, IMMIGRATION AND RACE RELATIONS, VÓl. 4, paras. 1042A, 1042B (Supp.). 

As to this corporation, see COMMONWEALTH, Vol. 6, para. 857. 

As to this agency, see the Co-operative Development Agency Act 1978, s. 1, Sch. 1, and TRADE 
AND LABOUR. 

As to this service, see the Employment Protection Act 1975, s. 1, Sch. 1, and TRADE AND LABOUR. 
As to this council, see ADMINISTRATIVE LAW, vol. I, paras. 43 et seq. 

As to these agents, see COMMONWEALTH, vol. 6, para. 849. 

As to these commissioners, see CONSTITUTIONAL LAW, vol. 8, paras. 1451 et seq. 

As to this board, see the Development of Rural Wales Act 1976, s. 1, Sch. 1, and TOWN AND 
COUNTRY PLANNING. 

Le. established under the Development and Road Improvement Funds Act 1909. 

Le. within the meaning of the New Towns Act 1965 (see s. 2, Sch. 2, and TOWN AND COUNTRY 
PLANNING) or the New Towns (Scotland) Act 1968. 

Le. established under the Industrial Organisation and Development Act 1947: see ss. I, 2, and 
TRADE AND LABOUR. 


As to this authority, see AGRICULTURE, vol. I, paras. 1452 et seq. 

As to this council, see ELECTRICITY, vol. 16, paras. 33 et seq. 

As to this tribunal, see EMPLOYMENT, vol. 16, paras. 1043 et seq. 

As to this agency, see EMPLOYMENT, vol. 16, paras. 948, 949. 

As to this commission, see EMPLOYMENT, vol. 16, paras. 771 : 21 et seq. 

Le. within the meaning of the Community Land Act 1975, s. 27 (1). 

As to this commission, see CONSTITUTIONAL LAW, vol. 8, para. 987. 

As to this commission, see FORESTRY, vol. 19, paras. 11 et seq. 

As to this council, see the Transport Act 1968, s. 6, and ROAD TRAFFIC, 

As to this board, see CLUBS, vol. 6, para. 389. E 
As to this corporation, see the National Health Service Act 1966, s. 1, Schedule, and NATIONAL 


HEALTH. 


66 


As to this commission, see HEALTH AND SAFETY AT WORK, vol. 20, paras. 457 et seq. 

As to this executive, see HEALTH AND SAFETY AT WORK, vol. 20, paras. 465 et seq. 

As to this board, see the Health Services Act 1976, s. 1, Sch. 1, and NATIONAL HEALTH. 

As to this board, see FISHERIES, vol. 18, para. 893. 

As to this corporation, see HOUSING, vol. 22, paras. 429 et seq. 

As to this tribunal, see BRITISH NATIONALITY, ALIENAGE, IMMIGRATION AND RACE RELATIONS, vol. 
4, para. 1016. 

l.e. constituted under the Education Act 1944, s. 72, Sch. 6 (see EDUCATION, vol. 15, paras. 133, 
134), or under the Education (Scotland) Act 1962, Sch. 7. 

As to this authority, see the Independent Broadcasting Authority Act 1973, s. 1, Sch. 1, and 
TELECOMMUNICATIONS. 

Le. constituted in accordance with the Local Employment Act 1972: see s. 10, Sch. 1, and TRADE 
AND LABOUR. 

As to this council, see the Social Security Act 1975, s. 141, Sch. 16, and NATIONAL HEALTH AND 
SOCIAL SECURITY. 

As to this board, see AGRICULTURE, vol. 1, para. 1767. 

Le. constituted under the Town and Country Planning (Scotland) Act 1972, Part IH (ss. 19-51). 
As to this authority, see the Community Land Act 1975, s. 8, Sch. 3. 

As to this tribunal, see COMPULSORY ACQUISITION, vol. 8, paras. 223 et seq. 

As to this commission, see CONSTITUTIONAL LAW, vol. 8, para. 822. 

As to this commission, see LOCAL GOVERNMENT, vol. 28, para. 1059. 

As to this commission, see LOCAL GOVERNMENT, vol. 28, para. 1065. 

As to this commission, see EMPLOYMENT, vol. 16, paras. 945 et seq. 

As to this commission, see AGRICULTURE, vol. I, paras. ISOI et seq. 

Le. constituted for the purposes of the Social Security Act 1975, Part III (ss. 93-119) (see s. 108 (2), 
(3), Sch. 12, and NATIONAL HEALTH AND SOCIAL SECURITY), or the Social Security (Northern 
Ireland) Act 1975, Part IH (ss. 93-119). 

Le. constituted for the purposes mentioned in note 61, supra. 

Le. constituted for the purposes of the National Health Service Act 1977, s. 7 (see NATIONAL 
HEALTH), or the National Health Service (Scotland) Act 1978, s. 3. 

As to this commission, see MEDICINE, vol. 30, paras. 732, 733. 

As to such committees, see the Medicines Act 1968, s. 4, and MEDICINE, vol. 30, para. 734. 

As to such tribunals, see MENTAL HEALTH, vol. 30, paras. 1067 et seq. 
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As to this commission, see the Fair Trading Act 1973, s. 4, Sch. 3, and TRADE AND LABOUR. 
As to this company, see the Transport Act 1968, s. 24, Sch. 1, and ROAD TRAFFIC. 

As to this board, see MINES, vol. 31, paras. 681 et seq. 

As to this board, see EMPLOYMENT, vol. 16, para. 912. 

As to this board, see the Industry Act 1975, s. 1, Sch. 1, and TRADE AND LABOUR. 

As to this corporation, see the Cinematograph Film Production (Special Loans) Act 1949, s$. 1, 
Schedule, and THEATRES. 

As to this corporation, see the Transport Act 1968, s. 1, Sch. 1, and RAILWAYS. 

As to this commission, see the National Health Service Reorganisation Act 1973, s. 20, and 
NATIONAL HEALTH. 

As to this committee, see the Social Security Act 1975, s. 138, Sch. 15, and NATIONAL HEALTH AND 
SOCIAL SECURITY. 

As to this council, see the Harbours Act 1964, ss. 1, 2, Sch. 1, and PORTS. 

As to this board, see ELECTRICITY, vol. 16, paras. 302 et seq. 

As to this corporation, see the Development of Inventions Act 1967, s. 1, Schedule, and TRADE 
AND LABOUR. 

As to this board, see ELECTRICITY, vol. 16, para. $. 

As to this board, see the Social Security Act 1973, s. 66, Sch. 17, and NATIONAL HEALTH. 

Le. constituted under the National Service Act 1948, s. 41: see EMPLOYMENT, vol. 16, para. 999. 
Le. constituted for the purposes of the Acquisition of Land (Assessment of Compensation) Act 
1919 (repealed). 

I.e. constituted under the Criminal Justice Act 1967, s. 59: see PRISONS. 

As to these tribunals, see the Pensions Appeal Tribunals Act 1943, s. 6, Sch. 1, and ROYAL FORCES. 
As to this tribunal, see COPYRIGHT, vol. 9, paras. 888 et seq. 

As to this commission, see the Merchant Shipping Act 1979, s. 1, Sch. 1, and SHIPPING. 

Le. constituted under the Town and Country Planning Act 1971, Part III (ss. 22-53) (see s. 47, 
and TOWN AND COUNTRY PLANNING), or under the Town and Country Planning (Scotland) Act 
1972, Part II (ss. 19-51). 

As to this board, see the Police Act 1976, s. 1, Schedule, and POLICE. 

As to the Post Office, see the Post Office Act 1969, s. 6, Sch. 1, and POST OFFICE. 

As to this commission, see the Counter-Inflation Act 1973, s. 1, Sch. 1, and TRADE AND LABOUR. 
Le. established under the Local Government (Scotland) Act 1973, s. 224. 

As to this court, see COURTS, vol. 10, paras. 957, 958, and TRADE AND LABOUR. 

As to these boards, see AGRICULTURE, vol. 1, paras. 1282-1284. 

As to this board, see ELECTRICITY, vol. 16, para. $. 

I.e. established under the London Government Act 1963, s. 85 (5): see LONDON GOVERNMENT, 
vol. 29, para. 58, note 7. 

Le. established under the Local Government Act 1972, s. 257: See LOCAL GOVERNMENT, vol. 28, 
para. 1010. 

Le. established under the Local Government (Scotland) Act 1973, s. 218. 

Le. established under the Local Government Act 1972, s. 258: see LOCAL GOVERNMENT, vol, 28, 
para. 1010. 

As to this commission, see the Supplementary Benefit Act 1966, s. 3, Sch. 1 (repealed), and 
NATIONAL HEALTH. 

As to traffic commissioners, see the Road Traffic Act 1960, s. 120, and as to metropolitan traffic 
commissioners, see the Transport (London) Act 1969, s. 24. See further ROAD TRAFFIC. 

As to this agency, see EMPLOYMENT, vol. 16, paras. 948, 949. 

As to this tribunal, see the Transport Act 1962, s. $7, Sch. 10, and RAILWAYS. 

As to this tribunal, see the Wireless Telegraphy Act 1949, s. 9, Sch. 2, and TELECOMMUNICATIONS. 
As to this authority, see ELECTRICITY, vol. 16, paras. 270 et seq. 

As to these tribunals, see CUSTOMS AND EXCISE, vol. 12, paras. 975 et seq. 

As to this board, see the Water Resources Act 1963, s. 12 (repealed). It was abolished on 1st April 
1974 by the Water Act 1973, s. 33 (a). 

As to this committee, see the Health Services Act 1976, s. 1 (3) (b), Sch. 1, and NATIONAL HEALTH. 
As to this agency, see the Welsh Development Agency Act 1975, s. 1, Sch. 1, and TRADE AND 
LABOUR. 

As to this commission, see the National Health Service Reorganisation Act 1973, s. 20, and 


NATIONAL HEALTH. 


As to this authority, see FISHERIES, vol. 18, paras. 867 et seq. 
As to this committee, see FISHERIES, vol. 18, para. 869. 
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1112. Other disqualifying offices. Holders of the following offices are 
disqualified for membership of the House of Commons? : 


Accountant of Court?; 

additional commissioner of the Commission for Racial Equality? ; 

additional commissioner of the Equal Opportunities Commission‘ ; 

adjudicator appointed for the purposes of the Immigration Act 19715; 

Agent for Northern Ireland in Great Britain; 

ambassador representing Her Majesty’s United Kingdom government*; 

Assessor of Public Undertakings (Scotland) ; 

assistant commissioner appointed at the request of a local government 
boundary commission’ ; 

Attorney General of the Duchy of Lancaster®; 

auditor of the Civil List? ; 

auditor of the Court of Session; 

boundary commissioner or assistant boundary commissioner appointed under 
the House of Commons (Redistribution of Seats) Act 19491°; 

certification officer or assistant certification officer!!; 

chairman or deputy chairman of an administrative board constituted for the 
purposes of any scheme for supplementing workmen's compensation!? or 
any industrial diseases benefit scheme??; 

chairman or vice-chairman of the Advisory Committee on Distinction 
Awards, and chairman of the Advisory Committee on Distinction Awards in 
Northern Ireland; 

chairman or member of a panel of deputy chairmen of an Agricultural Land 
Tribunal!*; 

chairman of an appeal tribunal concerned with supplementary benefits!5, or 
senior chairman in relation to such a tribunal; 

paid chairman of an area transport users consultative committee!?; 

chairman or director general of the British Council!’ ; 

paid chairman of the Central Transport Consultative Committee for Great 
Britain!8; 

chairman of the Cinematograph Films Council!?; 

chairman of any of the consultative councils established for the areas of area 
boards or the districts of the North of Scotland Hydro-Electric Board and 
the South of Scotland Electricity Board”; 

chairman of the Countryside Commission for Scotland and any other member 
of the commission in receipt of remuneration; 

chairman or vice-chairman of the Dental Estimates Board or member of that 
board appointed at an annual salary; 

paid chairman of an economic development committee; 

paid chairman of a health board?!; 

chairman of a health and social services board2?; 

paid chairman of an industrial training board or committee or paid deputy 
chairman of such a board?3; 

chairman, vice-chairman or member of the executive committee of the Land 
Settlement Association Ltd appointed at a salary; 

chairman of the Local Government Staff Commission for Northern Ireland; 

chairman of a local tribunal relating to social security?‘ ; 

chairman of a national board for nursing, midwifery and health visiting?®; 

chairman of the Mining Qualifications Board?6; 
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paid chairman of a National Economic Development Council working party; 

chairman in receipt of remuneration of the National Gas Consumers’ Council 
or any regional gas consumers’ council?’. 

chairman or vice-chairman of the National Seed Development Organisation ' 
Ltd; a 

chairman, or other member appointed by a minister, of the National Water 
Council?8 ; 

chairman of the Northern Ireland Central Services Agency for the Health and 
Social Services; 

chairman of the Northern Ireland Council for Nurses and Midwives??; 

chairman of the Northern Ireland Staffs Council for the Health and Social 
Services; 

any chairman of the Plant Varieties and Seeds TribunaP0; 

chairman of the Post Office Users’ National Council! ; 

chairman of a Regional Economic Planning Council; 

chairman in receipt of remuneration of any regional health authority, area 
health authority or area health authority (teaching) or of any special health 
authority”? ; 

chairman of a regional water authority? ; 

chairman of the Scottish Dental Estimates Board or member of that board 
appointed at an annual salary; 

chairman, deputy chairman or member of the Council of Management of the 
Scottish Special Housing Association, appointed at a salary; 

chairman of the Staff Commission for Education and Library Boards in 
Northern Ireland; 

chairman of the tribunal concerned with the cancellation of tax advantages*4 ; 

chairman of the Welsh National Water Development Authority?’ ; 

chief electoral officer or deputy electoral officer for Northern Ireland; 

clerk of the Crown and peace in Northern Ireland; 

clerk or deputy clerk of a district council in Northern Ireland; 

clerk of the peace in Scotland; 

clerk or assistant clerk of petty sessions in Northern Ireland; 

the Commissioner for Local Administration in Scotland; 

commissioner or assistant commissioner appointed under the Local 
Government Act (Northern Ireland) 197236; 

the commissioner appointed by Her Majesty’s United Kingdom government in 
connection with the Nauru Island?”; 

Commissioner or Assistant Commissioner of Police of the Metropolis?’ ; 

Commissioner of the City of London Police?’ ; 

Comptroller and Auditor General*; 

Comptroller and Auditor General for Northern Ireland; 

Constable, Lieutenant or Major of the Tower of London; 

correspondent appointed by the Commissioners of Customs and Excise; 

counsel to the Secretary of State under the Private Legislation Procedure 
(Scotland) Act 1936; 

Crown Solicitor for Northern Ireland; 

delegate for Her Majesty’s United Kingdom government to the Central Rhine 
Commission; 

director of the Agricultural Mortgage Corporation Ltd*! nominated by a 
minister of the Crown or government department; 
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director of the British Petroleum Company Ltd nominated by a minister of the 
Crown or government department; 

director of the British Sugar Corporation Ltd appointed by the ministers%; 

director of Cable and Wireless Ltd? ; 

director of the Cereals Committee Ltd appointed by a minister of the Crown or 
government department; 

director of the Commonwealth Institute**; 

director of the Compagnie Financiére de Suez et de L’Union Parisienne 
appointed by a minister of the Crown or government department; 

director of any company in receipt of financial assistance under any of certain 
Acts*5, being a director nominated by a minister of the Crown or 
government department; 

director nominated by the Secretary of State of any company in respect of 
which an undertaking to make advances has been given by the Secretary of 
State under the Highlands and Islands Shipping Services Act 1960%, and is for 
the time being in force; 

director of the Transport Holding Company‘’; 

director appointed at a salary of Industrial Advisers to the Blind Ltd; 

director of International Computers (Holdings) Ltd nominated or appointed by 
a minister of the Crown or government department; 

director appointed at a salary of the National Building Agency; 

director appointed at a salary of the National Institute for Housecraft 
(Employment and Training) Ltd; 

director of the Peterhead Bay (Management) Company Ltd; 

Director, or Deputy Director, of Public Prosecutions for Northern Ireland; 

director appointed at a salary of Remploy Ltd; 

director of SB (Realisations) Ltd nominated or appointed by a minister of the 
Crown or government department; 

director of the Scottish Agricultural Securities Corporation Ltd nominated by a 
minister of the Crown or government department; 

Director General of Fair Trading* ; 

distributor of stamps appointed by the Inland Revenue Commissioners for the 
Stock Exchange at Manchester or Glasgow; 

examiner or member of a board of interviewers appointed by the Civil Service 
Commissioners’? ; 

examiner for entrance examination to, or member of a board of interviewers 
for entrance to, the Civil Service of Northern Ireland; 

general manager or secretary of the Scottish Special Housing Association; 

governor of the British Broadcasting Corporation; 

governor, deputy governor or director of the Bank of England®°; 

governor, lieutenant governor and secretary or Captain of Invalids of Chelsea 
Hospital; 

governor, medical officer or other officer or member of the staff of a prison to 
which the Prison Act (Northern Ireland) 1953 applies; 

Health Service Commissioner for England, for Scotland or for Wales5! ; 

High Commissioner representing Her Majesty’s United Kingdom 
government*? ; 

Industrial Assurance Commissioner or Deputy Industrial Assurance 
Commissioner in Northern Ireland; 

Judge Advocate of the Fleet, Judge Advocate General, Vice Judge Advocate 
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General, Assistant Judge Advocate General or Deputy Judge Advocate**; 

lay observer for disciplinary proceedings concerning solicitors®> ; 

Lyon Clerk; 

Lyon King of Arms; 

member of an agricultural marketing board* appointed by the minister, or of 
an agricultural marketing board in Northern Ireland””; 

member appointed by the Minister of Agriculture, Fisheries and Food of the 
Agricultural Wages Board for England and Wales or of an agricultural 
wages committee, or chairman of such a committee’ ; 

member appointed by the Secretary of State of the Scottish Agricultural Wages 
Board, or appointed by the Head of the Department or Minister of 
Agriculture for Northern Ireland of the Agricultural Wages Board for 
Northern Ireland; 

any member of the British Library Board?” in receipt of remuneration; 

any member in receipt of remuneration of the British Tourist Authority, the 
English Tourist Board, the Scottish Tourist Board or the Wales Tourist 
Boardé0; 

any member of the Countryside Commission®! in receipt of remuneration; 

member appointed by the Secretary of State of the Horserace Betting Levy 
Board® ; 

member of the council of the National Computing Centre appointed at a salary 
by a minister of the Crown or government department; 

any member of the Nature Conservancy Council*3 in receipt of remuneration; 

member of a panel of valuers appointed at an annual salary under the Inland 
Revenue Regulation Act 189064; 

member of the Permanent Joint Hops Committee®> appointed by a minister of 
the Crown or government department; 

member of a wages council or central co-ordinating committee®® or chairman 
of an advisory committee” ; 

member of a wages council or central co-ordinating committee for Northern 
Ireland®® or member of a commission of inquiry®? ; 

Northern Ireland Commissioner for Complaints; 

Northern Ireland Parliamentary Commissioner for Administration, 

officer of the board of referees for the purposes of capital allowances”° ; 

officer or servant employed under the Commissioner of Police of the 
Metropolis or the Receiver for the Metropolitan Police District’! ; 

officer or servant of the Crown Estate Commissioners’? ; 

officer or other member of the county court service in Northern Ireland”3; 

officer, clerk or servant appointed or employed under the Greenwich Hospital 
Act 186574; 

officer of the Supreme Court’>; 

Parliamentary Commissioner for Administration’”® ; 

president, or member of a panel of chairmen, of industrial tribunals””; 

Principal Clerk of Justiciary’® ; 

procurator fiscal or procurator fiscal depute”? ; 

Public Works Loan Commissioner®?® ; 

Receiver for the Metropolitan Police District®? ; 

registrar or assistant registrar of county courts®; 

Registrar or assistant registrar of Friendly Societies®> ; 

Registrar of the Privy Council$*; 
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Registrar of Public Lending Right®>; . 

registration officer®® for local government elections; 

sheriff clerk or sheriff clerk depute; 

solicitor in Scotland to any department of Her Majesty’s United Kingdom 
government; 

standing counsel to any department of Her Majesty’s United Kingdom 
government; 

statutory officer appointed under the Judicature (Northern Ireland) Act 197887; 

substitution officer of the Royal Air Force; 

technical adviser to the Commissioners of Customs and Excise; 

under-sheriff appointed under the Sheriffs (Ireland) Act 192088. 


a) 


House of Commons Disqualification Act 1975, s. 1 (1) (£), Sch. 1, Part III. As to the reprinting of 
this Act in amended form, see para. 1109, note $, ante. As to the disqualification of holders of 
certain judicial offices, see para. 1110, ante, and as to the disqualification of members of certain 
commissions, tribunals and other bodies, see para. 1111, ante. 

Le. appointed under the Administration of Justice (Scotland) Act 1933, s. 25. 

As to this commission, see the Race Relations Act 1976, s. 43, Sch. 1, and BRITISH NATIONALITY, 

ALIENAGE, IMMIGRATION AND RACE RELATIONS, vol. 4, paras. 1042A, 1042B (Supp.). 

As to this commission, see EMPLOYMENT, vol. 16, paras. 771: 21 et seq. 

As to these adjudicators, see the Immigration Act 1971, s. 12, Sch. 5, and BRITISH NATIONALITY, 

ALIENAGE, IMMIGRATION AND RACE RELATIONS, vol. 4, para. 1016. 

6 As to ambassadors, see FOREIGN RELATIONS, vol. 18, para. 1411. 

7 Le. appointed under the Local Government Act 1972, Part IV (ss. 46-78) (see s. 65, and LOCAL 
GOVERNMENT, vol. 28, para. 1059), or under the Local Government (Scotland) Act 1973, Part H 
(ss. 12-28) (see s. 21). E 

8 As to the Attorney General of the Duchy of Lancaster, see CONSTITUTIONAL LAW, vol. 8, para. 
1283. 

9 As to this audit, see CONSTITUTIONAL LAW, vol. 8, para. 1624. 

to As to these commissioners, see para. 1088, ante. 

11 Le. appointed under the Employment Protection Act 1975, s. 7: see TRADE AND LABOUR. 

12 Le. any scheme made, or having effect as if made, under the Industrial Injuries and Diseases (Old 
Cases) Act 1975, S. 2: see NATIONAL HEALTH. 

13 Le. any scheme made, or having effect as if made, under ibid., s. $: see NATIONAL HEALTH. 

14 As to these tribunals, see AGRICULTURE, vol. I, paras. 1720 et seq. 

15 Le. a tribunal constituted in accordance with the Supplementary Benefits Act 1976, s. 28, Sch. 4 
(see NATIONAL HEALTH), or under the Supplementary Benefits &c. Act (Northern Ireland) 1966, 
Sch. 3. Š 

16 Le. a committee established under the Transport Act 1962, s. $6: see RAILWAYS. 

17 As to the British Council, see LIBRARIES, vol. 28, paras. 409, 410. 

18 Le. the committee established under the Transport Act 1962, s. 56: see RAILWAYS. 

19 As to this council, see the Films Act 1960, s. 41, Sch. 4, and THEATRES. 

20 As to these consultative councils, see ELECTRICITY, vol. 16, paras. 63 et seq. 

21 Le. a health board constituted under the National Health (Scotland) Act 1972. 

22 Le. a board established under the Health and Personal Social Services (Northern Ireland) Order 
1972, S.I. 1972 No. 1265, art. 16. 

23 As to industrial training boards and committees, see EMPLOYMENT, vol. 16, paras. 954 et seq. 

24 Le. a tribunal constituted under the Social Security Act 1975, s. 97 (2), Sch. 10 (see NATIONAL 
ae AND SOCIAL SECURITY), or under the Social Security (Northern Ireland) Act 1975, s. 97 (2), 
Sch. 10. 

25 As to these boards, see MEDICINE, vol. 30, paras. 470 et seq. This entry is added by the Nurses, 
Midwives and Health Visitors Act 1979, s. 5 (9), Sch. 2, para. 5, as from a day to be appointed 
under s. 24 (2). At the date at which this volume states the law no such date had been appointed. 

26 As to this board, see MINES, vol. 31, para. 440. 

27 As to these councils, see GAS, vol. 19, paras. 423, 424. 

28 As to this council, see the Water Act 1973, s. 4, Sch. 3, and WATER SUPPLY. 

29 This entry is repealed by the Nurses, Midwives and Health Visitors Act 1979, s. 23 (5), Sch. 8, as 
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from a day to be appointed under s. 24 (2). At the date at which this volume states the law no 
such day had been appointed. 

As to this tribunal, see AGRICULTURE, vol. 1, para. 1590. 

As to this council, see the Post Office Act 1969, s. 14, and POST OFFICE. 

As to these authorities, see the National Health Service Act 1977, ss. 8, 9, 11, and NATIONAL 
HEALTH. 

As to these authorities, see the Water Act 1973, s. 2, Schs. 1-3, and WATER SUPPLY. 

As to this tribunal, see INCOME TAXATION, vol. 23, para. 1694. 

As to this authority, see the Water Act 1973, s. 2, Schs. 1-3, and WATER SUPPLY. 

Le. appointed under the Local Government Act (Northern Ireland) 1972, s. 50 (1) or (2) or Sch. 4. 
Le. appointed under art. 3 of the agreement confirmed by the Nauru Island Agreement Act 1920. 
As to these commissioners, see POLICE. 

As to this commissioner, see LONDON GOVERNMENT, vol. 19, para. $1, and POLICE. 

As to the Comptroller, see CONSTITUTIONAL LAW, vol. 8, para. 1372. 

As to this corporation, see AGRICULTURE, vol. 1, para. 1207. 

As to this corporation, see the Sugar Act 1956, ss. 20-24, Sch. 4, and TRADE AND LABOUR. 

As to this company, see the Cable and Wireless Act 1946, and TELECOMMUNICATIONS. 

As to the Commonwealth Institute, see LIBRARIES, vol. 28, paras. 389-391. 

Le. under the Distribution of Industry Act 1945, Distribution of Industry (Industrial Finance) Act 
1958, Shipbuilding Industry Act 1967, Local Employment Act 1972 or the Industry Act 1972, Part 
II (ss. 7-9): see TRADE AND LABOUR. 

Le. under the Highlands and Islands Shipping Services Act 1960, s. 2. 

As to this company, see the Transport Act 1962, s. 29, and RAILWAYS. 

As to the Director General, see HIRE PURCHASE AND CONSUMER CREDIT, vol. 22, para. 20. 

As to the commissioners, and admission to the Civil Service, see CONSTITUTIONAL LAW, vol. 8, 
paras. 1300 et seq. 

As to the Bank of England, see BANKING, vol. 3, para. I. 

As to the commissioners in respect of England and Wales, see the National Health Service Act 
1977, S. 106, and NATIONAL HEALTH. 

As to High Commissioners, see COMMONWEALTH, vol. 6, paras. 1033 et seq. 

I.e. appointed under the Industrial Assurance Act (Northern Ireland) 1924. 

As to these officers, see ROYAL FORCES. 

Le. lay observers appointed under the Solicitors Act 1974, s. 45 (see SOLICITORS), or under the 
Solicitors (Scotland) Act 1976, s. 7. 

Le. appointed under the Agricultural Marketing Act 1958, s. 3 (3), Sch. 2: see AGRICULTURE, vol. 1, 
para. 1420. 

Le. appointed under the Agricultural Marketing Act (Northern Ireland) 1933, s. 2, or the 
Agricultural Marketing Act (Northern Ireland) 1964, s. 3. 

As to this board and these committees, sce AGRICULTURE, vol. 1, paras. 1671, 1673. 

As to this board, see LIBRARIES, vol. 28, para. 303. 

As to this authority and these boards, see the Development of Tourism Act 1969, s. 1; INNS, vol. 
24, para. 1204; and TRADE AND LABOUR. 

As to this commission, see OPEN SPACES, para. 422, ante. 

As to this board, see BETTING, vol. 4, para. 76. 

As to this council, see OPEN SPACES, para. 423, ante. 

Le. appointed under the Inland Revenue Regulation Act 1890, s. 4. 

As to this committee, see AGRICULTURE, vol. 1, para. 1439. 

Le. appointed under the Wages Councils Act 1979, s. 1, Sch. 2, para. 1 (1) (a); cf. EMPLOYMENT, 
vol. 16, paras. 819 et seq. 

Le. appointed under ibid., s. 8, Sch. 3, para. 1 (1) (a). 

Le. appointed under the Wages Councils Act (Northern Ireland) 1945, Sch. 1, para. 1 (a). 

Le. appointed under ibid., Sch. 2, para. 1 (a). 

As to the board, see INCOME TAXATION, vol. 23, para. 1632. 

As to the commissioner and the receiver, see POLICE. 

As to the commissioners, see CONSTITUTIONAL LAW, vol. 8, para. 1451. 

Le. within the meaning of the County Courts Act (Northern Ireland) 1959. 

Le. under the Greenwich Hospital Act 1865, s. 20. 

Le. within the meaning of the Supreme Court of Judicature (Consolidation) Act 1925, 
ss. 115-120. 

As to the Parliamentary Commissioner, see ADMINISTRATIVE LAW, vol. 1, para. 42. 

As to industrial tribunals, see EMPLOYMENT, vol. 16, para. 1013. 
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78 I.e. appointed under the Administration of Justice (Scotland) Act 1933, s. 25. 
79 Le. appointed under the Sheriff Courts and Legal Officers (Scotland) Act 1927. 
80 As to the commissioners, see MONEY, vol. 32, para. IQI. 


81 As to the receiver, see POLICE. 


82 As to registrars and assistant registrars, see COUNTY COURTS, vol. 10, paras. 17 et seq. 

83 As to the Chief Registrar and assistant registrars, see FRIENDLY SOCIETIES, vol. 19, paras. 143, 144. 

84 As to the registrar, see COURTS, vol. 10, para. 769. 

85 This entry is added by the Public Lending Right Act 1979, s. 1 (3), Schedule, para. 4, as from a day 
to be appointed under s. 5 (3). At the date at which this volume states the law no such day had 


been appointed. 


86 I.e. appointed under the Local Government Act 1972, Part III (ss. 39-45): see s. 39, and ELECTIONS, 


vol. 15, para. 428. 


87 Le. appointed under the Judicature (Northern Ireland) Act 1978, s. 70. 
88 le. appointed under the Sheriffs (Ireland) Act 1920, s. 1. 


1113. Offices disqualifying for particular constituencies. The holders of the 
following offices are disqualified for membership of the House of Commons for 
any constituency specified in relation to their offices in the following list! : 


OFFICE 
Her Majesty’s Commissioner of 
Lieutenancy in the City of London. 
Her Majesty’s Lieutenant for Greater 
London. 


Her Majesty’s Lieutenant for a county 
in England and Wales. 


Her Majesty’s Lord-Lieutenant or 
Lieutenant for a region in Scotland. 


Her Majesty’s Lord-Lieutenant or 
Lieutenant for an islands area in 
Scotland. 


Her Majesty’s Lord-Lieutenant or 
Lieutenant for the district of the City 
of Aberdeen, Dundee, Edinburgh or 
Glasgow. 


Governor of the Isle of Wight. 
The High Sheriff of Greater London. 


CONSTITUENCY 
The Cities of London and Westminster. 


Any constituency comprising any part 
of Greater London. 


Any constituency comprising the 
whole or part of the area for which 
he is appointed. 


Any constituency comprising the 
whole or part of such part of the 
region as may be determined by 
Order in Council made by Her 
Majesty in which the Lord- 
Lieutenant holds office or in which 
the Lord-Lieutenant or Lieutenant 
discharges his functions. 


Any constituency comprising the 
whole or part of the islands area for 
which the Lord-Lieutenant or 
Lieutenant is appointed or for which 
the Lord-Lieutenant holds office. 


Any constituency comprising the 
whole or part of the district in which 
the Lord-Lieutenant holds office or 
for which the Lieutenant is 
appointed. 


The Isle of Wight. 


Any constituency comprising any part 
of Greater London. 
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High Sheriff of a county in England Any constituency comprising the 
and Wales. whole or part of the area for which 
he is appointed. 


1 House of Commons Disqualification Act 1975, s. 1 (2), Sch. 1, Part IV. As to the reprinting of this 
Act in amended form, see para. 1109, note 5, ante. As to lords-lieutenant and high sheriffs of 
counties and Greater London, see LOCAL GOVERNMENT, vol. 28, para. 1029. 


1114. Ministerial offices. Not more than ninety-five holders of certain 
ministerial offices! are entitled to sit and vote in the House of Commons at any 
one time?. The schedule of offices? may be amended by Orders in Council made 
in consequence of a transfer of ministerial functions or the dissolution of a 
department’, but the aggregate number of ministerial offices may not be increased 
by the Order>. Ministers are not disqualified by reason of an office held ex officio 
as the holder of the ministerial office concerned®. 

If at any time the number of persons holding ministerial offices’ in the House of 
Commons exceeds the number authorised, only persons who were both members 
of the House and holders of such offices before the excess occurred may sit and 
vote until the number has been reduced by death or resignation or otherwise to 
the maximum permitted number?. 


1 Le. the offices specified in the House of Commons Disqualification Act 1975, Sch. 2: see para. 
IIIS, post. 

2 Ibid., s. 2 (1). 

3 Le. those contained in ibid., Sch. 2. 

4 Ministers of the Crown Act 1975, s. 1 (1) (d). As to the redistribution of functions of ministers, see 

CONSTITUTIONAL LAW, vol. 8, para. 1154. 

Ibid., s. 1 (3). No modification may be made so as to increase the amount of any salary which 

may be paid: s. 1 (3). 

House of Commons Disqualification Act 1975, s. 2 (3). 

Le. offices specified in ibid., Sch. 2. 

Ibid., s. 2 (2). 
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1115. Offices not more than ninety-five holders of which may sit. Not 
more than ninety-five persons being holders of the following offices may sit and 
vote in the House of Commons at any one time! : 


Prime Minister and First Lord of the Treasury? ; 
Lord President of the Council} ; 

Lord Privy Seal*; 

Chancellor of the Duchy of Lancaster; 
Paymaster Generali ; 

Secretary of State’; 

Chancellor of the Exchequer®; 

Minister of Agriculture, Fisheries and Food”; 
President of the Board of Trade!0; 

Minister of State!!; 

Chief Secretary to the Treasury!?; 
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Minister in charge of a public department of Her Majesty’s United Kingdom 
government (if not otherwise here listed); 

Attorney General! ; 

Lord Advocate!4 ; 

Solicitor General'5; 

Solicitor General for Scotland!®; 

Parliamentary Secretary to the Treasury’ ; 

Financial Secretary to the Treasury?8; 

Parliamentary Secretary!? in a government department other than the 
Treasury, or not in a department; 

Junior Lord of the Treasury”°; 

Treasurer of Her Majesty’s Household?! ; 

Comptroller of Her Majesty’s Household? ; 

Vice-Chamberlain of Her Majesty’s Household”? ; 

Assistant Government Whip?*. 


1 House of Commons Disqualification Act 1975, s. 2 (1), Sch. 2. See also para. 1114, ante. As to the 

reprinting of this Act in amended form, see para. 1109, note $, ante. 

As to the Prime Minister, see CONSTITUTIONAL LAW, vol. 8, para. 1116. 

As to the Lord President of the Council, see CONSTITUTIONAL LAW, vol. 8, paras, 1104, II50, IISI. 

As to the Lord Privy Seal, see CONSTITUTIONAL LAW, vol. 8, para. 1192. 

As to the chancellor, see CONSTITUTIONAL LAW, vol. 8, para. 1528. 

As to the Paymaster General, see CONSTITUTIONAL LAW, vol. 8, paras. 1168, 1382. 

As to the Secretary of State, see CONSTITUTIONAL LAW, vol. 8, paras. 1193 et seq. 

As to the chancellor, see CONSTITUTIONAL LAW, vol. 8, para. 1167. 

As to the minister, see CONSTITUTIONAL LAW, vol. 8, para. 1198. 

As to the president, see CONSTITUTIONAL LAW, vol. 8, para. 1266, note I. 

“Minister of State” means a member of Her Majesty’s United Kingdom government who 

neither has charge of any public department nor holds any other of the offices here listed or any 

office in respect of which a salary is payable out of money provided by Parliament under the 

Ministerial and other Salaries Act 1975, s. 3 (1) (b): House of Commons Disqualification Act 1975, 

s. 9. 

12 As to the Chief Secretary, see CONSTITUTIONAL LAW, vol. 8, para. 1168. 

13 As to the Attorney General, see CONSTITUTIONAL LAW, vol. 8, paras. 1274 et seq. 

14 As to the Lord Advocate, see CONSTITUTIONAL LAW, vol. 8, paras. 1275, 1282. 

15 As to the Solicitor General, see CONSTITUTIONAL LAW, vol. 8, paras. 1274 et seq. 

16 As to the Solicitor General for Scotland, see CONSTITUTIONAL LAW, vol. 8, paras. 1175, 1282. 

17 As to the Parliamentary Secretary, see CONSTITUTIONAL LAW, vol. 8, para. 1168. 

18 As to the Financial Secretary, see CONSTITUTIONAL LAW, vol. 8, para. 1168. 

19 “Parliamentary Secretary” includes a person holding ministerial office, however called, as 
assistant to a member of Her Majesty’s United Kingdom government, but not having 
departmental responsibilities: House of Commons Disqualification Act 1975, s. 9. 

20 As to the junior lords, see CONSTITUTIONAL LAW, vol. 8, para. 1166. 

21 As to the Treasurer, see CONSTITUTIONAL LAW, vol. 8, para. 1297. 

22 As to the Comptroller, see CONSTITUTIONAL LAW, vol. 8, para. 1297. 

23 As to the Vice-Chamberlain, see CONSTITUTIONAL LAW, vol. 8, para. 1297. 

24 As to government whips, see CONSTITUTIONAL LAW, vol. 8, paras. 1117, 1297. 
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1116. Effects of disqualification and provision for relief. If a person 
disqualified by reason of office or service! for membership of the House of 
Commons, or for membership for a particular constituency, is elected as a 
member, his election is void?; and if a member of the House of Commons thus 
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becomes disqualified either for membership of the House or for membership for 
the constituency for which he sits, his seat must be vacated3. However, in either 
case, the House may direct, by order, that the effects of the disqualification or 
alleged disqualification are to be disregarded*. A member who accepts a 
disqualifying office is required to give written notice of his acceptance forthwith 
to the Speaker?. Where the Speaker would otherwise be required to issue a 
warrant for a new writ for an election during a recess®, in the room of a member 
thus becoming disqualified, he may defer the issue of the warrant in order to 
afford an opportunity to the House to make an order directing that the effects of 
the disqualification or alleged disqualification are to be disregarded’. 


= 


Le. by the House of Commons Disqualification Act 1975, ss. 1,2, as to which see paras. 1107-1114, 

ante. 

2 Ibid., s. 6 (1) (a). 

3 Ibid., s. 6 (1) (b). As to the avoidance of the election of a disqualified person, see ELECTIONS, vol. 
15, para. 822, text and notes 4, $. 

4 Ibid., s. 6 (2). It must appear to the House that the grounds of the disqualification or alleged 
disqualification have been removed and that it is otherwise proper to make the order before the 
order may be made: s. 6 (2). For such an order made under the House of Commons 
Disqualification Act 1957 (mainly. repealed and replaced by the House of Commons 
Disqualification Act 1975), see 230 Commons Journals 71. The order of the House does not affect 
the proceedings on any election petition or any determination of an election court, and the duty 
of the House to make the appropriate orders when informed of a certificate and of any report of 
an election court under the Representation of the People Act 1949, s. 124 (5), remains unimpaired: 
House of Commons Disqualification Act 1975, s. 6 (3); see also ELECTIONS, vol. 15, para. 955. The 
House has no power to make an order in the case of disqualification arising from vocation, status 
or incapacity, as to which see paras. 1098—1105, ante. The effects of disqualification have also been 
removed by specific statutory provision: see e.g. the Niall Macpherson Indemnity Act 1954 
(repealed). Acts such as this were passed to remove the consequences of disqualification incurred 
inadvertently at a time when the law relating to disqualification was in some confusion, and 
when the House of Commons possessed no such power to afford relief as is now given by the 
House of Commons Disqualification Act 1975, s. 6 (2). 

5 Recess Elections Act 1975, s. 3 (1). The notice may be given by signing a certificate of vacancy: 
S a COE 

6 See para. 1496, post. 

7 House of Commons Disqualification Act 1975, s. 6 (4). 


(iii) Determination of Questions 


1117. Determination of questions by the House. If it is alleged otherwise than 
by an election petition! that any member of Parliament or person elected to be a 
member is or has become disqualified for membership whether by vocation, status 
or incapacity? or by reason of office or service?, his right to sit and vote in the 
House of Commons may be decided by the House itself. The House does, in fact, 
take notice of any legal disabilities affecting its members, and issues writs in the 
room of members adjudged to be incapable of sitting’. 


1 See para. 1119, post, and ELECTIONS, vol. 15, paras. 822 et seq. 

2 See paras. 1098-1105, ante. 

3 See paras. 1106-1116, ante. 

4 May’s Parliamentary Practice (19th Edn) 33. In cases of disqualification arising under the House of 
Commons Disqualification Act 1975, the House may afford relief from the effects of 
disqualification: see para. 1116, ante. 
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1118. Determination of questions by the Privy Council. Where it is claimed 
that a person purporting to be a member of the House of Commons 1s or has been 
disqualified at any time since his election by reason of office or service under the 
House of Commons Disqualification Act 1975!, application may be made to Her 
Majesty in Council for a declaration to that effect”, the application being referred 
to the Judicial Committee of the Privy Council’. 

A declaration may not be made in respect of an alleged disqualification on 
grounds which subsisted at the time of the respondent’s election if an election 
petition is pending or has been tried in which the disqualification on those 
grounds is or was in issue’. Nor may a declaration be made in respect of 
disqualification incurred by the respondent on any grounds if an order has been 
made by the House of Commons directing that the effects of disqualification or 
alleged disqualification on those grounds should be disregarded*. Subject to these 
two provisos, a declaration may be made whether the grounds of the alleged 
disqualification subsisted at the time of the respondent’s election or arose 
subsequently. 


1 See paras. 1106-1116, ante. This procedure is not available if the alleged disqualification is on the 
grounds of vocation, status or incapacity, as to which see paras. 1098—1105, ante. 

House of Commons Disqualification Act 1975, s. 7 (1). 

Ibid., s. 7 (2), applying the Judicial Committee Act 1833, s. 3. The application must be made in 
accordance with such rules as may be prescribed (House of Commons Disqualification Act 1975, 
s. 7 (1)); but at the date at which this volume states the law no such rules had been prescribed. 
The person in respect of whom the application is made is the respondent and the applicant must 
give such security for costs not exceeding £200 as the Judicial Committee may direct: s. 7 (3). On 
the direction of the Judicial Committee, issues of fact may be tried in the High Court if the 
constituency concerned is in England or Wales, in the Court of Session if the constituency is in 
Scotland, and in the High Court in Northern Ireland if the constituency is in Northern Ireland; 
and the decision of the court concerned on the issue of fact is final: s. 7 (4). For the general 
procedure before the Judicial Committee, see COURTS, vol. 10, paras. 782 et seq. 

Ibid., s. 7 (5) (a). 

Ibid., s. 7 ($) (b). As to the power to make such orders, see para. 1116, ante. 

Ibid., s. 7 (5). No limitation of time is laid down for the application to Her Majesty in Council, 
and it therefore appears that in cases of disqualification under the Act subsisting at the time of an 
election, this procedure may be used when proceedings by election petition are impossible owing 
to the expiry of the time-limit for presentation of the petition. As to the time for presentation, 
see ELECTIONS, vol. 15, para. 844. 
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1119. Determination of questions at elections. The disqualification of persons 
elected as members of Parliament on grounds subsisting at the time of election 
may be determined by an election court on presentation of an election petition’. A 
returning officer may not decide any question which might be raised with respect 
to the disqualification of a candidate unless a nomination paper is on the face of it a 
mere abuse of the rules of nomination?. Votes given for a candidate who is 
disqualified may in certain circumstances be regarded as not given at all or thrown 
away, thus enabling the candidate next on the poll to be elected?. For the votes 
given for a candidate to be thrown away, the voters must before voting either 
have had or be deemed to have had notice of the facts creating the candidate’s 
disqualification?. 


I See ELECTIONS, vol. 15, paras. 822 et seq., where the procedure is described in full. 
2 See ELECTIONS, vol. 15, para. 568. 


e 


443 The House of Commons Paras. 1119-1121 


3 See ELECTIONS, vol. 15, para. 930. 
4 See ELECTIONS, vol. 15, paras. $73, 930. 


1120. Determination of questions by actions for penalties. Numerous Acts 
formerly afforded an opportunity for courts of law to determine a question of 
disqualification as a result of actions brought to recover statutory penalties from 
members of Parliament for sitting or voting while disqualified. With the two 
following exceptions all such actions were abolished as a result of the repeal of the 
relevant statutory provisions by the House of Commons Disqualification Act 
1957. 

A penalty of £so0 for every day on which a person sits or votes while 
disqualified by the House of Commons (Clergy Disqualification) Act 18012, may 
still be recovered in the High Court at the suit of any person suing for it?. 

A penalty of £100 is imposed for each day on which a candidate successful at an 
election sits or votes in the House of Commons while disqualified on the grounds 
of having failed to transmit the return and declarations as to election expenses 
within the time limited for that purpose‘. 


1 See the House of Commons Disqualification Act 1957, s. 14, Sch. 4 (repealed). 

2 See para. 1098, ante. 

3 House of Commons (Clergy Disqualification) Act 1801, s. 2. It would appear that the person 
suing can retain such sums for his own benefit, an interest in the penalty being given to him by 
the express words of the Act, thus removing the action from the effect of Bradlaugh v Clarke 
(1883) 8 App Cas 354, HL. Actions of this nature seem to provide the sole remaining 
opportunities for the common informer in English law. See also para. 1098, ante. For the meaning 
of “common informer”, see Tranton v Astor (1917) 33 TLR 383 at 385. For the procedure in 
common informer cases, see Forbes v Samuel [1913] 3 KB 706; Bird v Samuel (1914) 30 TLR 323; 
Burnett v Samuel (1913) 109 LT 630. : 

4 Representation of the People Act 1949, s. 73 (1). The penalty belongs to the Crown: Bradlaugh 
v Clarke (1883) 8 App Cas 354, HL. See also ELECTIONS, vol. 15, para. 744. Cf. also the provisions 
of the Parliamentary Oaths Act 1866, s. $, as to which see para. 1199, post. An offence under this 
Act does not technically disqualify the member but vacates his seat as if he were dead. 


(3) RETIREMENT, PENSIONS AND GRANTS 


(i) Retirement 


1121. Methods of retirement from the House of Commons. A member who 
has been elected to sit in the House of Commons cannot resign his seat!, and can 
only cease to represent his constituency in Parliament (1) by reason of his death?; 
(2) by being expelled from the House of Commons by an order of the House? ; (3) 
by the dissolution of the Parliament to which he has been elected; or (4) by 
becoming disqualified for membership of the House’. 


1 See 1 Commons Journals 724. Cf. 2 Hatsell's Precedents of Proceedings in the House of 
Commons (1818 Edn) 78—80. 

2 The seat of a member who votes or sits during any debate, after the Speaker has been chosen, 
without having taken the oath or made the affirmation required by law, is vacated as if he were 
dead: Parliamentary Oaths Act 1866, s. $. See also para. 1199, post. 
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3 As to the powers of the House with regard to.the expulsion of members, see para. 1494, post. 
4 See paras. 1098 et seq., ante, and para. 1122, post. 


1122. The Chiltern Hundreds and the Manor of Northstead. If a member 
wishes to retire from Parliament, or is anxious to vacate the seat for which he has 
been elected in order to stand for some other constituency or to discover whether 
he still possesses the confidence of his constituents, the practice of Parliament has 
been for him to apply to be appointed to some office which will entail a vacation 
of his seat on technical grounds. The vacation of a seat resulting from the holding 
of such offices has been acknowledged and preserved in former Acts relating to 
disqualification'. The statutory provision in force at present provides that the 
office of steward or bailiff of Her Majesty’s three Chiltern Hundreds of Stoke, 
Desborough and Burnham, or of steward of the Manor of Northstead?, 
disqualifies its holder for membership’. 

A member is appointed to one of these offices by means of a warrant signed by 
the Chancellor of the Exchequer*. As soon as the warrant has been signed, the 
person who has been appointed to the office ceases to be the member of 


Parliament for the constituency for which he is sitting at the time. 


1 E.g. the Re-election of Ministers Act 1919, Schedule (repealed). These offices were treated as 
technically offices of profit (see para. 1106, ante), although no emoluments were in fact received. 
Until the passing of the House of Commons Disqualification Act 1957 (repealed) they remained 
the last surviving “old” offices, appointment to which entailed a vacation of seat without 
prejudice to re-election. For the meaning of “old” offices (which have now been abolished) and 
the history of offices retained for the purpose of retirement, see May’s Parliamentary Practice (16th 
Edn) 212-214, 1083. 

Other similar offices formerly existed, but the titles to them have since passed from the Crown. 
House of Commons Disqualification Act 1975, s. 4, which provides that the offices in question are 
to be treated as included among the offices described in Sch. 1, Part III: see s. 1 (1) (£), and para. 
1109, ante. The former status of the offices in question in involving vacation of seat without 
prejudice to re-election (see note 1, supra) has been abolished and their holding operates as an 
absolute disqualification as long as the offices are held. Before 1957 it was the practice that the 
person holding one of these offices should hold it until another member who wished to retire was 
appointed as successor, and since they were “old” offices, their holding was no bar to re-election 
if a retiring member wished to stand again. If a member now wishes to stand again, he must be 
released from office before the election. The practice is to appoint to the offices alternately. 

4 It is the Chancellor’s duty to grant any application for either office, unless there is some lawful 
reason to the contrary: see the statement of Sir William Harcourt as Chancellor of the Exchequer 
(8 Official Report (4th series), 31st January 1893, col. 50). It is possible for a member who has not 
taken the oath to apply for the Chiltern Hundreds: see Bradlaugh’s Case (1884) 139 Commons 
Journals 46. All appointments are published in the London Gazette and the warrants of 
appointment are registered at the Treasury. 

For the issue of writs to fill the vacancy in these circumstances, see para. 1495, and para. 1496, note 
3, post. 
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(ii) Pensions and Grants 


1123. The Parliamentary Contributory Pension Fund. Although a 
contributory fund to enable grants to be made to former members of the House of 
Commons and their dependants on the basis of need had existed since 1939!, a 
pensions scheme designed to provide for all members with sufficient service the 
right to a pension was not introduced until 19652. 
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That scheme was revised and extended by the Parliamentary and other Pensions 
Act 1972? which established the Parliamentary Contributory Pension Fund‘, 
which is under the control and management of trustees’. All pensions or other 
payments payable under this scheme by the trustees are paid out of the fund, and 
all sums received by the trustees are paid into the fund®. The trustees may invest 
any property in their hands in any investments and may vary any such 
investments’. 

Provision is made for voluntary participation by holders of qualifying offices® 
in a supplemental pension scheme in respect of service on or after 1st April 19729. 
Contributions are deducted from members’ salaries!° at the rate of 6 per cent of 
the member’s pensionable salary!* and these sums are paid into the fund!?. An 
exchequer contribution is made each year, out of money provided by Parliament, 
of the amount which the Government Actuary advises!3. He must also make a 
report every three years in which he assesses the general financial position of the 
fund'*. 


See the House of Commons Members Fund Act 1939. 
Le. by the Ministerial Salaries and Members Pensions Act 1965 (repealed). 
Parliamentary and other Pensions Act 1972, s. I (2), (4). 

See ibid., s. 1 (1). 

The trustees of the fund are appointed and may be removed by Order of the House of 
Commons: ibid., s. 1 (3). As to the number, qualification and proceedings of the trustees, the 
distribution of functions between the Custodian Trustee and the managing trustees and the 
administration of the fund, see s. 1 (5), Sch. 1. 

Ibid., s. 1 (6). 

Ibid., s. 1 (7). 

“Qualifying office” means (1) the offices specified in the Ministerial and other Salaries Act 1975, 

s. 1 (1), Sch. 1, Parts I-IV, Sch. 2, Part I (except the Prime Minister) and (2) the offices of 

Chairman of Ways and Means, Deputy Chairman of Ways and Means, Chairman of 

Committees of the House of Lords and Deputy Chairman of Committees of the House of Lords: 

Parliamentary and other Pensions Act 1972, s. 2 (1); Parliamentary and other Pensions and 

Salaries Act 1976, s. 3 (1). 

9 See the Parliamentary and other Pensions Act 1972, ss. 2 (2)-(4), 4; Parliamentary and other 
Pensions and Salaries Act 1976, ss. 1 (2), 2; Parliamentary Pensions Act 1978, ss. 13, 22 (4), Sch. 1, 
para. 1 (a), and para. 1124, post. 

to No such sums may be deducted from the salaries of the Speaker or of any person who is or has 
been Prime Minister in respect of any period after the date on which he is elected or appointed as 
such: Parliamentary and other Pensions Act 1972, s. 3 (3). As to the pensions of these office- 
holders, see ss. 26, 27, 29, 30; Parliamentary and other Pensions and Salaries Act 1976, s. 5; 
Parliamentary Pensions Act 1978, s. 19. 

Parliamentary and other Pensions Act 1972, s. 3 (1), (2); Parliamentary and other Pensions and 

Salaries Act 1976, s. 1 (2); Parliamentary Pensions Act 1978, s. 14 (1). For transitional provisions, 

see also s. 14 (2). In relation to a House of Commons resolution relating to members’ 

remuneration, “a member’s pensionable salary” means a member’s ordinary salary or, if the 
resolution provides for a member’s ordinary salary to be regarded for pension purposes as being 
at a higher rate, a notional yearly salary at that higher rate: Parliamentary and other Pensions Act 

1972, s. 3 (6); Parliamentary and other Pensions and Salaries Act 1976, s. 1 (1). “A member’s 

ordinary salary” means (1) if the resolution provides for the salary to be paid at a rate higher than 

one or more other rates specified in the resolution to members other than those who are holders 
of an office, or in receipt of a salary as holders of an office, or in receipt of a pension as former 
holders of an office, of a kind specified or described in the resolution, a member’s yearly salary at 
that higher rate; and (2) in any other case, a member’s yearly salary at the rate specified in the 
resolution: Parliamentary and other Pensions Act 1972, s. 3 (6) (a), (b); Parliamentary and other 
Pensions and Salaries Act 1976, s. 1 (1). References to a House of Commons resolution must be 
construed as references to an effective resolution of the House of Commons relating to the 
members’ remuneration, and where there are two or more such resolutions in force to those 
resolutions taken together: Parliamentary and other Pensions Act 1972, s. 3 (7); Parliamentary 
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and other Pensions and Salaries Act 1976, s. 1 (1); Parliamentary Pensions Act 1978, $. 15 (1). 
“Effective resolution” means a resolution which is not framed as an expression of opinion: 
Parliamentary and other Pensions Act 1972, s. 35 (1); Parliamentary Pensions Act 1978, s. 15 (2). 
See also s. 15 (3). e 

12 Parliamentary and other Pensions Act 1972, s. 3 (1). If any salary from which a deduction is so 
required to be made is not drawn, a sum equal to the relevant deduction is set aside out of money 
available for payment of the salary and any sum so set aside is dealt with as if it were a deduction 
from salary: s. 3 (4). co. 

13 See ibid., s. 5 (1), (3). For the year 1978-79 the contribution amounted to £1,980,000. 

14 Ibid., s. 5 (2). 


1124. Pensions of members. Anyone! who, on or after Ist January 1972, 
ceased to be a member of the House of Commons is entitled to receive a pension? 
if (1) he is or was neither a member of that House nor a candidate for election to 
it3; (2) he is not or was not the holder of a qualifying office+; (3) his aggregate 
period of reckonable service? is not or was not less than four years*; and (4) he has 
or had attained the age of sixty-five years’. 

The amount of such a pension is calculated at the rate of one-sixtieth of the 
member’s salary during the last twelve months® of his service for each year of 
reckonable service’. 

Provision is made for members to elect to take an actuarially reduced pension if 
they leave the House of Commons between the ages of sixty and sixty-five and 
apply for an immediate pension and do not intend to stand for re-election. A 
member who has attained the age of sixty-two and completed at least twenty-five 
years’ service may elect, on the dissolution of a Parliament, to receive his full 
accrued pension entitlement if the trustees are satisfied that he does not intend to 
stand for re-election!?. 

Provision is also made for the payment of pensions to ministers and certain 
office-holders under the supplemental scheme, unless they elect not to participate 
Teac. 

Anyone who is entitled to receive a pension!3 may, either before or not later 
than one month after!* the first instalment of the pension becomes payable, 
notify the trustees of the Parliamentary Contributory Pension Fund that he wishes 
to commute all or part of the pension for a lump sum!”. 

A pension under these provisions continues for the life of the person to whom it 
is payable!® but it is not payable in respect of any period during which he is again 
a member of the House of Commons or a candidate for election to it!7. Pensions 
are not assignable or chargeable with debts or other liabilities!®. 


1 Le. anyone other than a person who has been the Prime Minister, the Speaker of the House of 
Commons or the Lord Chancellor: Parliamentary and other Pensions Act 1972, s. 7 (2). 

2 Le. as from the time when the conditions set out in heads (1)—(4) are or were fulfilled: ibid., s. 7 
(1). 

3 Ibid., s. 7 (1) (a). 

4 Ibid., s. 7 (1) (b). For the meaning of “qualifying office”, see para. 1118, note 8, ante. 

5 As to the assessment of reckonable service and the meaning of “aggregate period of reckonable 

service as a member”, see the Parliamentary and other Pensions Act 1972, s. 6; Parliamentary 

Pensions Act 1978, ss. 12, 22 (4), Sch. 1. There is power for the Lord President of the Council to 

make orders enabling members to purchase added years of reckonable service: see s. 11, and the 

Parliamentary Pensions (Purchase of Added Years) Order 1978, S.I. 1978 No. 1837. 

Parliamentary and other Pensions Act 1972, s. 7 (1) (c). 

Ibid., s. 7 (1) (d). 
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8 Le. “the relevant terminal salary”: see ibid., s. 7 (5); Parliamentary and other Pensions and 
Salaries Act 1976, s. 1 (2). If this is less than £4,320, there may be an alternative calculation of 
pension by reference to the Ministerial Salaries and Members’ Pensions Act 1965 (repealed). 

9 See the Parliamentary and other Pensions Act 1972, s. 7 (3). 

10 See ibid., s. 7 (4); Parliamentary and other Pensions and Salaries Act 1976, s. 4 (2). 

11 See the Parliamentary and other Pensions Act 1972, s. 7 (4A); Parliamentary Pensions Act 1978, 
Es Me 

12 See the Parliamentary and other Pensions Act 1972, s. 2; Parliamentary and other Pensions and 
Salaries Act 1976, s. 3; Parliamentary Pensions Act 1978, ss. 13, 16; and para. 1123, ante. Such 
pensions are subject to the same qualifying conditions as apply to members” pensions (see the 
Parliamentary and other Pensions Act 1972, s. 9; Parliamentary Pensions Act 1978, Sch. 1, para. 1 
(a)) except that the minimum aggregate period of reckonable service is three years (see s. 16 (1)). 
They are calculated by reference to the ratio which contributions to the supplemental scheme 
bear to contributions to the members’ scheme. The ratio provides a contribution factor for each 
year in which the office-holder pays contributions and the aggregate of these factors, when 
applied to one-sixtieth of a member's salary during the last twelve months of such ministerial 
service, produces the amount of pension entitlement: see the Parliamentary and other Pensions 
Act 1972, s. 10 (1)-(3), (s)-(7); Parliamentary and other Pensions and Salaries Act 1976, s. 1 (2); 
Parliamentary Pensions Act 1978, Sch. 1, para. 3. Provision is also made for an actuarially reduced 
pension that may be paid if the office-holder ceases to hold a qualifying office and his 
membership of the House of Commons ceases between the ages of sixty and sixty-five and he 
does not intend to stand for re-election or hold office again: Parliamentary and other Pensions 
Act 1972, s. 10 (4); Parliamentary and other Pensions and Salaries Act 1976, s. 4 (3). 

13 Le. under the Parliamentary and other Pensions Act 1972, s. 7 or s. 9. 

14 Le. subject to ibid., s. 11 (6): s. 11 (1). 

15 See ibid., s. 11 (2)-(7). 

16 Ibid., s. 12 (1). 

17 Ibid., s. 12 (2); Parliamentary Pensions Act 1978, s. 17 (2). There is provision for a partial payment 
in such circumstances, but the amount of a member’s ordinary salary may not be exceeded: see 
the Parliamentary and other Pensions Act 1972, s. 12 (2A); Parliamentary Pensions Act 1978, s. 17 


(3). 


18 Parliamentary and other Pensions Act 1972, s. 20 (1). 


1125. Ill-health pensions. On the production of satisfactory medical evidence, 
the trustees of the Parliamentary Contributory Pension Fund! may award early 
pensions? to former members of the House of Commons who have retired 
because of ill-health’. They may also approve applications for such pensions from 
members who are planning to retire on health grounds*, and from former 
members who have retired from gainful work because of ill-health before the age 
of sixty-five’. Participants in the supplemental scheme for ministers and certain 
office-holders may also apply for early pensions on health grounds?. The trustees 
are empowered to increase the aggregate period of reckonable service for the 
purpose of calculating the annual amount of the early pension’. 


1 As to the fund, see para. 1123, ante. 


2 Le. under the Parliamentary and other Pensions Act 1972, s.7 (see para. 1124, ante): 
Parliamentary Pensions Act 1978, s. 2 (1). 

BieSeebibidess..2 (1): 

4 See ibid., s. 2 (2). 

§ See ibid., s. 4. 

6 See ibid., s. 3. As to the supplemental scheme, see paras. 1123, 1124, ante. 

7 See ibid., s. 2 (4), (5). As to the meaning of “aggregate period of reckonable service as a 


member”, see para. 1124, note 5, ante. 


1126. Pensions for widows and widowers. The widow of a man who died on 
or after Ist January 1972 is entitled to receive a pension if her late husband, at the 
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time of his death, (1) was entitled to receive a pension!, or (2) was not so entitled 
but either (a) had been a member after that date and had an aggregate period of 
reckonable service of not less than four years?, or (b) had been a participant under 
the supplemental scheme for ministers and certain office-holders? in respect of one 
or more periods of tenure of a qualifying office* and had an aggregate period of 
reckonable service (whether as a minister or otherwise) of not less than three 
years. The annual amount of such a pension is one-half of the basic or prospective 
pension of the late husband®. A pension paid under these provisions continues for 
the life of the widow or until her remarriage’. No pension is paid under these 
provisions to a widow who was cohabiting with another person at her husband’s 
death, and similarly if a widow entitled to a pension cohabits with another person 
the pension ceases to be payable®. 

Where a widow who would otherwise be entitled to a pension under these 
provisions married her late husband within the year ending with his death, if (i) 
there are no children of that marriage® and (ii) it appears to the trustees of the 
Parliamentary Contributory Pension Fund that at the date of the marriage the 
husband could foresee his death within the year!®, then the trustees may direct that 
no widow’s pension is payable under these provisions". 

Corresponding benefits for an incapacitated widower who was formerly the 
dependent husband of a woman member of the House of Commons are provided 
for, subject to similar conditions!?. There are also provisions for short-term 
pensions for a member’s widow, widower or children1, 


1 Le. under the Parliamentary and other Pensions Act 1972, ss. 7, 9 (as to which see para. 1124, 
ante): s. 13 (1) (a). 

2 Ibid., s. 13 (1) (b) (i); Parliamentary Pensions Act 1978, s. 22 (4), Sch. 1, para. 4. As to the meaning 
of “aggregate period of reckonable service as a member”, see para. 1124, note $, ante. 

3 Le. under the Parliamentary and other Pensions Act 1972, s. 2 (as to which see paras. 1123, 1124, 

ante): s. 13 (1) (b) (ii); Parliamentary Pensions Act 1978, Sch. 1, para. 4. 

For the meaning of “‘qualifying office”, see para. 1123, note 8, ante. 

Parliamentary and other Pensions Act 1972, s. 13 (1) (b) (ii); Parliamentary Pensions Act 1978, 

Sch. 1, para. 4. 

6 Parliamentary and other Pensions Act 1972, s. 13 (2). Amounts are subject to increase under the 
Pensions (Increase) Acts: Pensions (Increase) Act 1971, s. $, Sch. 2, para. 1; Parliamentary and 
other Pensions Act 1972, s. 31 (2). For the calculation of amounts, see the Parliamentary Pensions 
Act 1978, s. 7. 

7 Parliamentary and other Pensions Act 1972, s. 13 (3). On remarriage the trustees may at any time 

direct that the pension be restored if satisfied that the subsequent marriage has been terminated or 

that there are exceptional reasons for payment of the pension notwithstanding the subsistence of 

that marriage: s. 13 (3). 

Ibid., s. 13 (4). The trustees may direct that the pension be paid or restored if they are satisfied that 

cohabitation has been terminated and that there are exceptional reasons for payment of the 

pension: s. 13 (4) proviso. 

Ibid., s. 13 (5) (a). 

10 Ibid., s. 13 (5) (b). 

11 Ibid., s. 13 (5). 

12 See ibid., s. 14, and the Parliamentary Pensions Act 1978, s. 6, Sch. 1, para. 4. 

13 See ibid., s. 8. 
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1127. Children’s pensions. A pension is payable for the benefit of any relevant 
child or children! of a person who is or has been married who dies on or after rst 
January 1972, if at the time of his death the deceased satisfied certain conditions?. 
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The annual amount of the pension is a sum equal to one-quarter of the basic or 
prospective pension or pensions of the deceased for each relevant child not 
exceeding two’. 

Where the deceased left a widow or widower who was (or, apart from the 
provision as to cohabitation’, would have been) entitled to a pension? and that 
pension ceases to be payable in consequence of either a remarriage or cohabitation, 
the children’s pension ceases to be payable unless the trustees of the Parliamentary 
Contributory Pension Fund direct that it is to be payable®. 


1 In relation to any person, “child” includes an illegitimate child, a step-child or an adopted child: 
Parliamentary and other Pensions Act 1972, s. 15 (6). “Relevant child” means any child of the 
deceased, or of any wife or husband of the deceased, who (1) is under seventeen years of age; or 
(2) is under twenty-two years of age and is within his period of full-time education; or (3) at the 
time of the deceased’s death was wholly or mainly dependent on the deceased and was and has 
since been within head (1) or head (2), or was incapable, and likely to remain permanently 
incapable, by reason of bodily or mental infirmity, of earning his own living and is not for the 
time being maintained out of money provided by Parliament in a hospital or similar institution 
so maintained: s. 15 (6); Parliamentary Pensions Act 1978, s. 9 (1), (4). For the meaning of “his 
period of full-time education”, see the Parliamentary and other Pensions Act 1972, s. 15, Sch. 2, 
paras. 1, 2. For further provisions as to the meaning of “relevant child”, see Sch. 2, paras. 3-6. 

2 Le. those specified in ibid., s. 13 (1) (a) or s. 13 (1) (b) (for which see para. 1126, ante): s. 15 (1). 

3 Ibid., s. 15 (2); Parliamentary Pensions Act 1978, ss. 9 (1), (2), 22 (5), Sch. 2. 

4 See the Parliamentary and other Pensions Act 1972, s. 13 (4), or s. 13 (4) applied by s. 14 (see para. 
1126, ante): s. 15 (6). 

5 Le. a pension under ibid., s. 13 Or s. 14: s. 15 (4). 

6 Ibid., s. 15 (4); Parliamentary Pensions Act 1978, s. 9 (3), (5), Sch. 2. As to the distribution of the 
pension, see the Parliamentary and other Pensions Act 1972, s. 15 (5). 


1128. Gratuities. The trustees of the Parliamentary Contributory Pension Fund 
may grant to a nominee, or to his personal representatives, a lump sum death 
gratuity in the event of a person’s death while he is serving as a member of 
Parliament or a participant in the supplemental scheme!. The amount of the 
gratuity is the greater of (1) the annual salary of a member of Parliament at his 
death?, or (2) the aggregate of the person's own contributions with interest’. 
Provision is also made for payment of a gratuity on death after retirement?. 


1 See the Parliamentary and other Pensions Act 1972, s. 16; Parliamentary Pensions Act 1978, ss. 10, 
22 (4), ($), Sch. 1, para. 1 (b), Sch. 2. As to the supplemental scheme, see paras. 1123, 1124, ante. 

2 Parliamentary and other Pensions Act 1972, s. 16 (3) (a); Parliamentary and other Pensions and 
Salaries Act 1976, s. 1 (2). 

3 Parliamentary and other Pensions Act 1972, s. 16 (3) (b). For the meaning of “interest”, see s. 35 
(1); Parliamentary Pensions Act 1978, s. 20. 

4 Parliamentary and other Pensions Act 1972, s. 17. 


1129. Refund of contributions. Any contributions paid under the Ministerial 
Salaries and Members’ Pensions Act 1965! by a person who ceased to be a member 
of the House of Commons before 1st January 1972 and has not been a member at 
any time on or after that date? and did not complete ten years’ reckonable service? 
may, at his request, be refunded by the trustees of the Parliamentary Contributory 
Pension Fund with interest‘. 

Any contributions paid by a person may be refunded to him by the trustees 
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with interest if he so requests them? and.(1) he has ceased to be a member of the 
House of Commons on or after 1st January 1972°; (2) he has not at any time since 
then been a member of that House or entered upon a period of tenure of a 
qualifying office in respect of which he elects to be a participant in the 
supplemental scheme’; (3) his aggregate period of reckonable service 1s less than 
four years®; and (4) he has not become Prime Minister, Speaker of the House of 
Commons or Lord Chancellor after 1st April 1972°. 

If he again becomes a member of Parliament or an office-holder, the refunded 
contributions may be repaid into the fund!°. 

Provision is also made for the refund of contributions after the death of the 
contributor?!. 


1 Le. under the Ministerial Salaries and Members’ Pensions Act 1965, s. § (repealed) : Parliamentary 
and other Pensions Act 1972, s. 18 (1). 

2 Ibid., s. 18 (1) (a). 

3 Le. within the meaning of the Ministerial Salaries and Members” Pensions Act 1965, Part II 
(ss. 4-15) (repealed): Parliamentary and other Pensions Act 1972, s. 18 (1) (b). 

4 Ibid., s. 18 (1). As to the meaning of “interest”, see para. 1128, note 3, ante. 

5 Ibid., s. 18 (2); Parliamentary Pensions Act 1978, s. 22 (4), Sch. 1, para. $ (a). 

6 Parliamentary and other Pensions Act 1972, s. 18 (3) (a); Parliamentary Pensions Act 1978, Sch. 1, 
para. 1 (a). Alternatively, a period of tenure of a qualifying office (defined in para. 1123, note 8, 
ante) in respect of which he has elected to be a participant under the Parliamentary and other 
Pensions Act 1972, s. 2, has come to an end: s. 18 (3) (a). 

7 Le. under ibid., s. 2: s. 18 (3) (b); Parliamentary Pensions Act 1978, Sch. 1, para. 1 (c). 

8 Le. whether as a member or otherwise: Parliamentary and other Pensions Act 1972, s. 18 (3) (c); 
Parliamentary and other Pensions and Salaries Act 1976, s. 4 (4); Parliamentary Pensions Act 
1978, Sch. 1, para. s (b). i 

9 Parliamentary and other Pensions Act 1972, s. 18 (3) (d). See also s. 33. 

10 See ibid., s. 18 (4). 
11 See ibid., s. 19; Parliamentary Pensions Act 1978, Sch. 1, para. 1 (b). 


1130. Transfers to and from other pension schemes. At the request of any 
person who has been, but has ceased to be, a member of the House of Commons! 
or is a participant in the supplemental pension scheme? but has ceased to be the 
holder of a qualifying office’, and who (in either case) has not become entitled to 
a pension, the trustees of the Parliamentary Contributory Pension Fund may pay 
into or for the purposes of any fund or scheme? sums representing the value of 
that person’s accrued pension rights?. Where any sums are paid by the trustees 
under this provision, no account is taken of any period before the date of that 
payment for the purpose of calculating the person’s aggregate period of 
reckonable service as a member or his aggregate period of reckonable service as an 
office-holder® and, for the purposes of the refund of pensions contributions’, any 
contributions paid by him before that date are treated as not having been paid®. 

At the request? of a person who is for the time being a member of the House of 
Commons!’ or who is not for the time being a member but is a participant under 
the supplemental scheme in respect of a period of tenure of a qualifying office!!, 
the trustees may receive any sums payable by way of transfer value in respect of 
him out of, or out of money held for purposes of, any fund or scheme to which 
these provisions apply or under any enactment for the time being in force which 
authorises the transfer of pension rights!?. Where any sums are received by the 
trustees at the request of a person who is a member of the House of Commons at 
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the time of the request, his aggregate period of reckonable service as a member is 
treated as increased by the addition of such period as the trustees may determine’. 

Contributory service as a member of Parliament, minister or paid office- 
holder may be treated as employment for the purpose of certain rules relating to 
transfer from. one employment to another!4. 


1 Parliamentary and other Pensions Act 1972, s. 21 (1) (a). 

I.e. under ibid., s. 2 (as to which see para. 1123, ante): s. 21 (1) (b); Parliamentary Pensions Act 

1978, s. 22 (4), Sch. 1, para. 1 (d). 

3 Parliamentary and other Pensions Act 1972, s. 21 (1) (b); Parliamentary Pensions Act 1978, Sch. 1, 
para. 1 (d). For the meaning of “qualifying office”, see para. 1123, note 8, ante. 

4 These provisions apply to (1) any exempt approved scheme within the meaning of the Finance 
Act 1970, s. 21 (sec INCOME TAXATION, vol. 23, para. 785), other than an overseas fund or scheme; 
(2) any fund or scheme approved by the Inland Revenue Commissioners for these purposes other 
than an overseas fund or scheme; and (3) any overseas fund or scheme recognised by the trustees 
and approved by the commissioners and the Occupational Pensions Board for these purposes: 
Parliamentary and other Pensions Act 1972, s. 21 (2) (a)-(c); Parliamentary Pensions Act 1978, 
s. 18 (1). “Overseas fund or scheme” means a fund or scheme established outside the United 
Kingdom or wholly or primarily administered outside the United Kingdom: s. 18 (1). 

5 Le. under the Parliamentary and other Pensions Act 1972, Part I (ss. 1-25), or the Ministerial 
Salaries and Members” Pensions Act 1965, Part II (ss. 4-15) (repealed): Parliamentary and other 
Pensions Act 1972, s. 21 (1). The value ofa person's accrued pension rights under those provisions 
must be taken to be such sum as for those purposes may be certified by, or calculated in 
accordance with tables prepared by, the Government Actuary: s. 21 (3). 

6 Ibid., s. 21 (4) (a). As to the meaning of “aggregate period of reckonable service as a member”, 
see para. 1124, note 5, ante. 

7 Le. under ibid., ss. 18, 19 (as to which see para. 1129, ante): s. 21 (4) (b). 

8 Ibid., s. 21 (4) (b). 

9 As to the effect of the date of the request, see ibid., s. 22 (2); Parliamentary Pensions Act 1978, 
Sch. 1, paras. 1 (c), 6. 

10 Parliamentary and other Pensions Act 1972, s. 22 (1) (a). 

11 Ibid., s. 22 (1) (b); Parliamentary Pensions Act 1978, Sch. 1, para. 1 (a). 

12 Parliamentary and other Pensions Act 1972, s. 22 (1). 

13 Ibid., s. 22 (3) (a). As to sums received at the request of a person who is not a member of the 
House of Commons at the time of the request, see s. 22 (4). The period referred to is the period 
certified by, or calculated in accordance with tables prepared by, the Government Actuary as 
appropriate in relation to the sums received: s. 22 (5). 

14 Le. for the purposes of the Superannuation (Miscellaneous Provisions) Act 1948, s. 2: see the 
Parliamentary and other Pensions Act 1972, s. 23; Parliamentary Pensions Act 1978, Sch. 1, para. 1 
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1131. Payments due to deceased persons. The trustees of the Parliamentary 
Contributory Pension Fund have the power to dispense with probate or other 
proof of title where a sum not exceeding £1,500 is due to a deceased person or his 
personal representatives!. The person to whom payment is made is thereafter 
liable to account for the sum?. 


1 Parliamentary and other Pensions Act 1972, s. 24 (1); Administration of Estates (Small Payments) 
(Increase of Limit) Order 1975, S.I. 1975 No. 1137. 

2 Parliamentary and other Pensions Act 1972, s. 24 (2). Notice in writing of a claim against the 
estate prevents the trustees from making any, or any further, payment to any person other than 
the personal representatives until the claim is satisfied or withdrawn: s. 24 (3). 


1132. The House of Commons Members” Fund. Many of the purposes of the 
House of Commons Members' Fund, from which grants are made to ex-members 
of both sexes and their dependants with regard to their financial circumstances, 
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were superseded by the establishment of a pension scheme for such beneficiaries. 
The fund remains in being primarily to make payments in respect of members 
who retired before the introduction of the pension scheme. The fund was 
established under the House of Commons Members’ Fund Acts 1939 to 1962". 
The Acts provide for the administration of the fund, its source of income, the 
entitlement to benefits to be granted from the fund and for cases of special 


hardship. 


1 The Acts which may be cited by this collective title are the House of Commons Members’ Fund 
Act 1939, House of Commons Members’ Fund Act 1948, House of Commons Members’ Fund 
Act 1957, and the House of Commons Members’ Fund Act 1962: see s. 2 (3). As to the 
establishment of the fund, see the House of Commons Members’ Fund Act 1939, s. 1 (1); House 
of Commons Members’ Fund Act 1948, s. 1 (1). 


1133. Administration of the fund. The House of Commons Members’ Fund is 
administered by not more than seven trustees who are appointed and may be 
removed by order of the House of Commons!. One trustee, who must be the 
Public Trustee or a corporation entitled to be appointed as custodian trustee?, acts 
as custodian trustee, and the remainder, who must be members of the House’, as 
managing trustees*. In practice, the same members are appointed to be managing 
trustees as are trustees of the Parliamentary Contributory Pension Fund?. 
Provision is made for the procedure of the trustees and their powers of acceptance 
of property and investment®. Reports are made on the general financial position of 
the fund by the Government Actuary’, and the annual accounts of the trustees are 
examined and certified by the Comptroller and Auditor General!?. The trustees 
are entitled to exemption from income tax in respect of the income of the fund or 
any of its investments?. 


House of Commons Members’ Fund Act 1939, s. 2 (1), (2). 

See the Public Trustee Act 1906, s. 4 (3), and TRUSTS. 

House of Commons Members’ Fund Act 1939, s. 2 (3). 

Ibid., s. 2 (2). 

See para. 1123, ante. * 

See the House of Commons Members’ Fund Act 1939, ss. 2, 3, Schs. 2, 3; House of Commons 
Members’ Fund Act 1948, s. 5; and the House of Commons Members’ Fund Act 1962, ss. I, 2, 
Schedule. 


House of Commons Members’ Fund Act 1939, s. 3 (5); House of Commons Members’ Fund Act 
1948, s.6. The reports of the Government Actuary must be laid before the House of Commons: 
House of Commons Members’ Fund Act 1939, s. 3 (5). 

Ibid., s. 3 (6). A copy of each account as examined and certified must be laid before the House of 
Commons together with the report of the Comptroller and Auditor General: s. 3 (6). 

See INCOME TAXATION, vol. 23, paras. 763, 1076. 
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1134 Sources of income. The House of Commons Members” Fund derives its 
income from statutory annual contributions from members, from investment 
income and from a statutory annual contribution by the Treasury!. Members’ 
contributions are deducted from their salaries?, the deductions being exempted 
from income tax?. The amount of members’ contributions may be varied by 
resolution of the House of Commons‘. 


1 See para. 1133, text and note 6, ante; the text and notes 2-4, infra; and the House of Commons 
Members’ Fund Act 1957, s. 1. The annual contribution is in the amount of £22,000: see s. 1 (2), 
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(3); House of Commons Members’ Fund Order 1961, S.I. 1961 No. 988, art. 2. 

2 See the House of Commons Members’ Fund Act 1939, s. 1 (3); Resolutions of the House of 
Commons dated 18th July 1957, S.I. 1957 No. 1919; 17th May 1961, S.I. 1961 No. 958. 

3 See INCOME TAXATION, vol. 23, para. 763. 

4 House of Commons Members’ Fund Act 1948, s. 3. Resolutions are printed and numbered as if 
they were statutory instruments: s. 3 (3); Statutory Instruments Act 1946, s. 2; and see STATUTES. 
The current annual contribution of members is £24: Resolutions of the House of Commons 
dated 18th July 1957; 17th May 1961. 


1135. Entitlement to benefits. Payments out of the House of Commons 
Members” Fund may be made to ex-members and their dependants if the member 
concerned has been a member after the passing of the House of Commons 
Members’ Fund Act 1939! and has served as a member for periods together 
amounting to ten years?. Payments to ex-members themselves are subject to an 
income qualification and may only be made when the recipient is over sixty years 
of age or is incapable of earning his living on medical grounds?. Subject also to 
income and other qualifications, payments may be made to the widows, 
widowers or children of ex-members*. The amounts of the payments and the 
income and other qualifications in each case are governed by statute5, subject to a 
power exercisable by resolution of the House of Commons to vary the amount of 
the payments or the income limit of recipients®. 


1 See the House of Commons Members’ Fund Act 1939, s. 1 (2); House of Commons Members’ 
Fund Act 1948, s. 1 (1). The Act was passed on 28th July 1939. As to cases of special hardship, 
see para. 1136, post. 

2 House of Commons Members’ Fund Act 1939, s. 1 (2), Sch. 1, para. 5. The trustees may in special 

circumstances make payments if the periods of membership amount to less than ten years: Sch. 1, 

para. § proviso. 

Ibid., Sch. 1, para. 3. 

As to widows and widowers, see ibid., Sch. 1, paras. 2, 2A; House of Commons Members’ Fund 

Act 1948, s. 1 (2); Resolutions of the House of Commons dated 17th May 1961, S.I. 1961 No. 958; 

oth March 1965, S.I. 1965 No. 718. As to children, see the House of Commons Members’ Fund 

Act 1939, Sch. 1, para. 4; House of Commons Members’ Fund Act 1948, s. 2 (3). 

See the provisions referred to in note 4, supra, and the House of Commons Members’ Fund Act 

1939, Sch. 1, para. 1; Resolutions of the House of Commons dated 17th May 1961, 9th March 1965. 

6 See the House of Commons Members’ Fund Act 1948, s. 3, and para. 1134, note 4, ante. For the 
most recent variations, see the Resolution of the House of Commons dated 30th November 1978, 
S.I. 1978 No. 1771. 
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1136. Cases of special hardship. For the purpose of alleviating special hardship, 
the trustees of the House of Commons Members’ Fund may cause to.be made, out 
of sums appropriated for the purpose! or the income of those sums, payments to 
or in respect of ex-members themselves, their widows, widowers or children, 
irrespective of whether the service of the member concerned occurred before or 
after? the passing of the House of Commons Members’ Fund Act 1939*. The usual 
limitations laid downt do not apply to such cases with the exception of the 
qualifying period of ten years’ service as a member, which can itself be waived in 
special circumstances>. Subject to that, payments are in the entire discretion of the 
trustees®. 


1 As to the amounts of the permitted appropriations by the trustees out of the fund, see the House 
of Commons Members’ Fund Act 1948, s. 4 (3). As to the fund generally, see paras. 1132-1135, 
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ante. The House may appropriate annually such sums not exceeding one-tenth of the members’ 
and the Treasury’s contributions as may be decided by resolution: see s. 4 (4), (s); House of 


Commons Members’ Fund Act 1957, s. 1 (4). l 
2 In ofdinary cases service must have been after the passing of the Act: see para. 1135, ante. 


3 See the House of Commons Members’ Fund Act 1948, s. 4 (1). 
4 Le. by the House of Commons Members’ Fund Act 1939, s. 1, Sch. 1; see para. 1135, ante. 


5 See para. 1135, note 2, ante. 
6 House of Commons Members’ Fund Act 1948, s. 4 (2). 


(4) CONDUCT OF BUSINESS 
(i) In general 


1137. Places of business. The business of the House of Commons is transacted 
(1) in the House itself; (2) in committees of the whole House; (3) in standing 
committees, appointed for the consideration of bills, statutory instruments and 
certain other matters; (4) in select committees and joint committees of the two 
Houses, appointed to consider bills or other matters; (5) in various other 
committees, appointed under the standing orders of the House every session for 
certain purposes; and (6) in private bill committees. 


1138. Regulation of conduct of business. The conduct of business in the House 
of Commons and the procedure of the House on public and private business are 
fixed and regulated by the standing orders of the House, by numerous resolutions 
and orders which have been agreed to from time to time and which have 
continued to be acted upon by the House, and by a series of precedents and 
customs which are based partly upon the traditions of the House and partly upon 
the rulings given from time to time from the chair on questions of practice and 
points of order. 


(ii) The House of Commons and the Speaker 


1139. Public and private business. In the House of Commons, the business 
which is transacted in the House itself is similar to that which is transacted in the 
House of Lords!. It is divided into public business and private business. Public 
business consists of all the stages of public bills or other orders of the day, and of 
notices of motions? other than those relating to private business. Private business 
includes the first, second and third readings, and the report stage, of private bills 
and provisional order confirmation bills, as well as the consideration of the 
standing orders which relate to such bills. 


1 See para. 1056, ante. 

2 An order of the day is business appointed for that day by order of the House. A notice of motion 
is a notice tabled by an individual member or by several members. By the practice of the House 
notice of a substantive motion (i.e. notice of the intention of a member to call the attention of 
the House to some particular subject which does not arise out of the orders of the day) or to 
move a resolution, or to ask for a return, must as a general rule be printed on the notice paper. 
Certain formal motions and matters of privilege do not, however, require notice. The 
requirement of notice may also be waived with the general concurrence of the House. See May’s 
Parliamentary Practice (19th Edn) 365-367. As to the notice paper, see para. 1160, note I, post. 
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1140. The Speaker. The deliberations of the House of Commons, except when 
the House is in committee!, are presided over by the Speaker, who is chosen by the 
House at the beginning of every new Parliament?. He is the guardian of the 
privileges of the House, and its spokesman and representative upon all occasions?. 


1 See para. 1146, post. 

2 For the procedure with regard to the election of the Speaker and the confirmation of his election 
by the Crown, see paras. 1205-1207, post. The Speaker receives a salary as Speaker, which is 
charged upon the Consolidated Fund: Ministerial and other Salaries Act 1975, s. 1 (3). This is in 
addition to his salary as a member. The amount is subject to revision by Order in Council 
approved by resolution of the House of Commons: s. 1 (4). During a dissolution of Parliament 
the Speaker of the late House of Commons is deemed to be Speaker for the purposes of the 
House of Commons (Speaker) Act 1832 (see s. 4), and continues in office as a member of the 
House of Commons Commission (House of Commons (Administration) Act 1978, s. 1 (5), Sch. 
I, para. 3 (1)). See further para. 1205, post. Upon his resignation of office the Speaker is usually 
created a peer, and he is granted a pension under the Parliamentary and other Pensions Act 1972, 
Part II (ss. 26-30): s. 26 (1). 

3 See paras. 1141, 1142, post. 


1141. Guardian of the privileges of the House. As the guardian of the 
privileges of the House of Commons, the Speaker, immediately after the 
confirmation of his election has been announced to him by the Lord Chancellor, 
demands from the Crown the rights and privileges of the Commons, and, 
throughout the duration of the Parliament, is responsible for the preservation of 
the dignity, the maintenance of the privileges and the due enforcement of the 
rights of the House of Commons. 

To the Speaker, therefore, belongs the duty of executing all the orders of the 
House, and accordingly he issues warrants for the committal of persons who 
have incurred the displeasure of the House, for the attendance of witnesses in 
custody and for the issue of writs for filling seats in the House which become 
vacant during the course of a Parliament. 

It is also the duty of the Speaker to draw the attention of the House to, and to 
express his views with regard to, any infringements of the financial privileges of 
the Commons contained in bills or amendments sent down from the House of 
Lords?. 


1 See paras. 1021-1028, ante. 


1142. Spokesman and representative of the House. As the spokesman of the 
House of Commons, the Speaker presents its addresses to the Queen on 
ceremonial occasions, conveys its thanks, and expresses its censures and warnings, 
to those concerned; and to him, as the official representative of the House, are 
addressed any communications from outside which are sent to the House of 
Commons. 


1143. Presiding officer of the House. As the presiding officer of the House of 
Commons, the Speaker is the interpreter of its rules and procedure, and is invested 
with the power to control and regulate the course of debate and to maintain 
order. He puts the question on every motion and declares the decision of the 
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House with regard to it, but he will not submit any motion to the House which 
infringes any standing order or rule of procedure, and he is the sole judge of the 
admissibility or propriety of a question which any member proposes to ask a 
minister or other member in the House. 


1144. Statutory powers and duties. In addition to his other functions!, the 
Speaker is empowered to perform certain specified duties with regard to “money 
bills”? and to bills which, having been passed by the House of Commons, have 
not been passed by the other House?. He has statutory powers and duties as 
chairman of the boundary commissions* and of the House of Commons 
Commission?, and in connection with the nomination of the Leader of the 
Opposition®, the issuing of writs for elections during recesses? and with the 
certification of the mental illness of a member. 


See paras. 1140-1143, ante. 

Le. as defined in the Parliament Act 1911: see para. 1028, ante. 

See ibid., ss. 1 (3), 2 (2), (4); Parliament Act 1949, s. 1; para. 1028, ante, and para. 1299, post. 
See the House of Commons (Redistribution of Seats) Act 1949, s. 1, Sch. 1, Part I, para. 1, and 
paras. 1087 et seq., ante. 

See the House of Commons (Administration) Act 1978, s. 1, and para. 1155, post. 

See the Ministerial and other Salaries Act 1975, s. 2 (2), and para. 1086, note I, ante. 

See the Recess Elections Act 1975, s. 1, and para. 1496, post. 

See the Mental Health Act 1959, s. 137, and para. 1103, ante. 


Hh Wh He 


con] AWN 


1145. Criticism of the Speaker. The House of Commons will allow the conduct 
of the Speaker to be questioned only by means of a substantive motion, and will 
not tolerate a reflection upon his conduct to be made in any other way by one of 
its members either inside or outside the precincts of the House. Nor may any 
notice of a question to the Speaker be given by any member in the House, 
although questions relating to his responsibilities may be asked of him by private 
notice with his consent. However, if an appeal is made to him by a member with 
regard to a question of order, the Speaker will state his opinion upon the point in 
question. 


(iii) Committee of the Whole House and the Chairmen 


1146. Purposes for which the House goes into committee. The House of 
Commons resolves itself into a committee of the whole House to consider a public 
bill after it has been read a second time, or any bill which is recommitted after it 
has been reported from a select committee, or any bill which has been specially 
recommitted! and, on rare occasions, to consider any other matter which the 
House thinks fit to discuss?. 


1 See paras. 1255, 1280, post. 

2 Until 1967 a large part of the financial business of the House was dealt with in committees of the 
whole House, most notably the business of supply and ways and means, as to which see paras. 
1459, 1464, post. 
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1147. Appointment and constitution of committee of whole House. A 
committee of the whole House consists of all the members, and is appointed either 
by the committal of a bill! or in pursuance of a resolution that the House will, 
either immediately or on a future day, resolve itself into a committee for a stated 
purpose. 


r See further paras. 1253 et seq., post. 


1148. When the Speaker leaves the chair without question put. When the 
order of the day is read for the House of Commons to resolve itself into 
committee, the Speaker leaves the chair without question put unless, on going 
into committee on a bill, notice of an instruction to the committee has been given, 
when the Speaker remains in the chair until the instruction has been disposed of!. 


1 See H. of C. Standing Orders (1979) (Public Business) no. 45. In the House of Commons a general 
instruction is given to committees on public bills that they have power to make such 
amendments as they think fit, provided that they are relevant to the subject matter of the bill: see 
H. of C. Standing Orders (1979) (Public Business) no. 42. For the principles which guide and limit 
the system of instructions, see May’s Parliamentary Practice (19th Edn) 508-517. 


1149. Chairman of Ways and Means. Committees of the whole House are 
presided over by a member of the House of Commons, chosen by the House for 
that duty upon the motion of the Leader of the House or of some prominent 
member of the government!. 

The member who is thus appointed is known as the Chairman of Ways and 
Means, and holds office for the duration of the Parliament?. In addition to taking 
the chair in all committees of the whole House, the Chairman of Ways and Means 
may act as Deputy Speaker, and when the unavoidable absence of the Speaker has 
been announced may exercise the authority and perform the duties of Speaker?. 


1 For the procedure with regard to the transaction of business in committee of the whole House, 
see paras. 1255 et seq., post. 

2 The Chairman of Ways and Means receives a salary plus a further sum as a member. His salary, 
and those of the Deputy Chairmen, are voted annually in the Estimate for the House of 
Commons and their amounts are determined by the House of Commons Commission, as to 
which see para. 1155, note 1, post. For the duties of the chairman with regard to private bills, see 
paras. 1359 et seq., post. 

3 See the Deputy Speaker Act 1855, s. 1; H. of C. Standing Orders (1979) (Public Business) no. 105 
(2). The Deputy Speaker may not appoint to any office except for the time he continues to be 
Deputy Speaker: Deputy Speaker Act 1855, s. 2. 


1150. Deputy Chairmen. Two Deputy Chairmen of Ways and Means may be 
appointed by the House of Commons in a manner similar to that of the Chairman 
of Ways and Means!. In the absence of the chairman they preside over any 
committee of the whole House’, and may also act as Deputy Speaker?. 


1 See H. of C. Standing Orders (1979) (Public Business) no. 104. 
2 Ibid., no. 105 (3). The Deputy Chairmen receive salaries plus further sums as members: see para. 
1149, note 2, ante. 
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1151. Temporary chairmen. In addition to the Chairman of Ways and Means 
and the Deputy Chairmen, the Speaker is directed to nominate a chairmen's panel 
of not less than ten members at the beginning of every session, any one of whom 
may act as temporary chairman of any committee of the whole House upon the 
request of the Chairman of Ways and Means!. 


1 See H. of C. Standing Orders (1979) (Public Business) no. 106 (1); and 231 Commons Journals ss. 
From this panel, of which the Chairman of Ways and Means and the Deputy Chairmen are ex 
officio members, the chairmen of standing committees are appointed by the Speaker: H. of C. 
Standing Orders (1979) (Public Business) no. 61 (1). The Speaker may change the chairmen so 
appointed from time to time: no. 61 (2). 


(iv) Permanent Officers 


1152. Clerk of the House and Clerk Assistant. The Clerk of the House is 
appointed by the Crown by letters patent to be Under Clerk of the Parliaments to 
attend upon the Commons!. He makes a statutory declaration? to make true 
entries, remembrances and journals of the things done and passed in the House of 
Commons. He indorses all bills which are sent or returned to the Lords, carries 
messages between the two Houses, and lays certain papers on the table of the 
House. He signs addresses, votes of thanks and orders of the House; he has the 
custody of all records and documents and is responsible for the conduct of business 
in the department* under his control. He assists the Speaker and advises members 
on questions of order and the proceedings of the House. He puts the necessary 
questions on the adjournment of the House in the absence of the Speaker and his 
deputies or in the event of the Speaker's death. He is also the Accounting Officer 
of the House of Commons. 

The Clerk Assistant is appointed by the Crown under the royal sign manual? on 
the recommendation of the Speaker. The Clerk Assistant has particular 
responsibilities in connection with committees of the whole House. He and the 
Principal Clerk of the Table Office assist the Clerk of the House in carrying out 
his duties in the chamber and for that purpose sit at the table of the House on the 
left-hand side of the Clerk. 


= 


See 2 Hatsell’s Precedents of Proceedings in the House of Commons (18th Edn) 255. 

Le. under the Promissory Oaths Act 1868 : see s. 12 (4), (5), and CONSTITUTIONAL LAW, vol. 8, para. 

1113. 

3 As to the votes and proceedings and journals of the House of Commons, see paras. 1156, 1157, 
post. 

4 The department of the Clerk of the House is divided into the following offices: the Public Bill 

Office, the Journal Office, the Committee Office, the Private Bill Office, the Table Office and 

the Overseas Office. Clerks are appointed, after nomination by the Clerk of the House, through 

the examination for administrative posts in the Civil Service. With the exception of the Clerk of 

the House and any Clerk Assistant, appointment is under the authority of the House of 

Commons Commission: see the House of Commons (Administration) Act 1978, s. 2. 

See May’s Parliamentary Practice (19th Edn) 236, 237. 

House of Commons Offices Act 1856, s. 1. There is also provision for the appointment of a 

Second Clerk Assistant: s. 1. The Clerks Assistant are removable by the Sovereign upon an 

address of the House of Commons: s. 1. 


N 


Aw 


459 The House of Commons Paras. 1153-1155 


1153. Serjeant at Arms. The Serjeant at Arms is appointed by the Crown under a 
warrant and letters patent to attend upon Her Majesty’s person when there is no 
Parliament, and, at the time of every Parliament, to attend upon the Speaker of 
the House of Commons!. He is the executive officer who carries out the rules of 
the House and the orders of the Speaker with regard to the maintenance of order 
in the House. He arrests and holds in custody persons ordered to be imprisoned for 
breach of privilege?. The police on duty in the House are under his direction. As 
housekeeper of the House he has charge of all its committee rooms and other 
buildings during the sitting of Parliament. 


1 After his appointment he is the servant of the House and may only be removed from office by 
the Crown upon an address from the House of Commons. As to prior consultations in the 
appointment, see 666 H. of C. Official Report (sth series), 8th November 1962, cols. 1155, 1156. 

2 For the powers of the Serjeant at Arms and other officers in breaking open doors in order to 
effect an arrest, and the limitations upon these powers, see para. 1504, note 2, post. 


1154. Speaker’s Counsel, Comptroller and Auditor General and 
Parliamentary Commissioner for Administration. The Counsel to the 
Speaker is appointed by the Speaker. His principal duties concern private 
legislation in which he assists the Chairman of Ways and Means!. He also assists 
the Joint and Select Committees on Statutory Instruments?. A Speaker’s second 
counsel, similarly appointed, assists the Select Committee on European 
Legislation. 

The Comptroller and Auditor General is appointed by letters patent’. He assists 
the House of Commons by controlling the issue of money granted by Parliament 
from the Exchequer on the demand of the Treasury and by auditing the accounts 
of the departments‘. 

The Parliamentary Commissioner for Administration is appointed by letters 
patent and, although not an officer of Parliament, is removable only on an address 
from the two Houses. His function is to investigate complaints referred to him by 
members of the House of Commons from members of the public about alleged 
maladministration”. 


Leal 


As to the Chairman of Ways and Means, see para. 1149, ante. As to private legislation, see paras. 

1316 et seq., post. 

See para. 1437, post. 

3 See the Exchequer and Audit Departments Act 1866, s. 6. He is not an officer of Parliament, but 
he is removable only upon an address from both Houses: s. 3. See further CONSTITUTIONAL LAW, 
_vol. 8, para. 1372. He is disqualified for membership of the House of Commons: see para. 1112, 
ante. 

4 For his relation to the Public Accounts Committee, see para. 1192, post, and for his duties 
generally in supervising expenditure, see CONSTITUTIONAL LAW, vol. 8, paras. 1370, 1371. 

5 See the Parliamentary Commissioner Act 1967, and ADMINISTRATIVE LAW, vol. 1, paras. 40-42. 
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1155. The House departments. The staff of the House of Commons functions 
in departments, called the Department of the Clerk of the House, of the Speaker, 
of the Serjeant at Arms, of the Library, of Administration, and of the Official 
Report!. The House of Commons Commission, which consists of the Speaker?, 
the Leader of the House of Commons, a member of the House nominated by the 
Leader of the Opposition’ and three other? members appointed by the House®, 
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appoints the staff and determines its number and remuneration and other terms 
and conditions of service”. The commission is also responsible for laying before 
the House an estimate of the expenses of the House departments and of any other 
expenses incurred for the service of the House of Commons’. 


See the House of Commons (Administration) Act 1978, s. 4 (1). The House of Commons 
Commission may increase or reduce the number of departments, allocate functions to them and 
make other arrangements in connection with those variations: see s. 4 (3). The department of the 
Official Report of the House of Commons became a department separate from that of the 
Speaker on the passing of the House of Commons (Administration) Act 1978: see s. 4 (Ed. 

2 Morel, 1 (6) (E 

Ibid., s. 1 (2) (b). “Leader of the House of Commons” means the minister of the Crown for the 
time being nominated as such by the Prime Minister: s. 1 (4). 

4 Ibid., s. 1 (2) (c). “Leader of the Opposition” means the person who is the Leader of the 
Opposition in the House of Commons for the purposes of the Ministerial and other Salaries Act 
1975, $. 2 (as to which see para. 1086, note I, ante): House of Commons (Administration) Act 1978, 
Re 1 (ED). 

Le. other than a minister: ibid., s. 1 (2) (d). 

Ibid., s. 1 (2) (d). 

Ibid., s. 2 (1). This provision does not apply to appointing the Clerk of the House, any Clerk 
Assistant, the Serjeant at Arms or the Speaker's personal staff: s. 2 (4). The commission may 
delegate to the Speaker any of its functions relating to staff contained in s. 2: s. 1 (5), Sch. 1, para. 
5 (1). 

Ibid., s. 3 (1). The provisions of the Employment Protection Act 1975 are applied to the staff: see 
s. 122; House of Commons (Administration) Act 1978, s. $ (3), Sch. 2, para. $. 
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(v) The Votes and Proceedings and Journals 


1156. The Votes and Proceedings. A record of the previous day’s proceedings 
in the House of Commons is issued each morning during the session, under the 
title of “The Votes and Proceedings”*. This record is compiled from the minute 
books kept by the clerks at the table, and, after being first perused by the Speaker, 
is printed by some person authorised by him?. 


1 The Votes and Proceedings of the House have been issued with some interruptions since the year 
1680: see May’s Parliamentary Practice (19th Edn) 248, 249. The Votes and Proceedings are 
distributed with the daily working papers of the House known collectively as “the vote”, which 
includes the Order Paper (agenda) and new notices of motions and amendments. 

2 The Controller of H. M. Stationery Office is appointed to print the votes and proceedings at the 
beginning of each session. 


1157. Journals. The journals are compiled in the Journal Office of the House 
from the Votes and Proceedings of the House, the minute books of the clerks and 
original papers laid before the House. The journal of each session, together with 
an index, is issued as soon as possible after the session has been brought to a close, 
and is printed by a person licensed by the Speaker’. 


1 The Controller of H. M. Stationery Office is the person appointed. The Journals of the House of 
Commons, which date from 1547, have not been regarded as public records, but at the present 
time they are accepted as evidence in any court of law: see the Evidence Act 1845, s. 3, and 
EVIDENCE, vol. 17, para. 151. When a cause is tried in London it is usual for an officer of the House 
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to attend with a printed journal, if the leave of the House is obtained; if the trial is elsewhere, a 
party may either obtain from the Journal Office a copy of the entries required, without the 
signature of any officer and swear himself that it is a true copy; or, with the permission of the 
House or, during a recess, of the Speaker, he may secure the attendance of an officer to produce 
the printed journal, or extracts which he certifies to be true copies: see May’s Parliamentary 
Practice (19th Edn) 253. See also May’s Parliamentary Practice (19th Edn) 89. As to the extent to 
which records of parliamentary debates and proceedings may be referred to in courts of law, see 
para. 1488, post. 


(vi) Procedure 


1158. Quorum. There is no requirement of the presence of a quorum for the 
transaction of business in the House of Commons, and the House may not be 
counted at any time!. However, if fewer than forty members take part in a 
division the question is not decided and the business under consideration stands 
over until the next sitting of the House and the next business is taken?. 


1 H. of C. Standing Orders (1979) (Public Business) no. 29 (1). 

2 Ibid., no. 29 (2). See also May’s Parliamentary Practice (19th Edn) 304. For the purpose of 
calculating the presence of forty members, the occupant of the chair and the four tellers are 
counted. 


1159. Matters decided on question. Every matter with regard to which the 
House of Commons or any committee of the House is called upon to give a 
decision is submitted to its judgment by means of a question put from the chair on 
a motion which has been made by some member of the House or of the 
committee. 


1160. Rules governing motions. As a general rule notice is required of every 
motion with regard to any matter upon which the House of Commons is asked to 
arrive at a decision!. A motion which is irregular or out of order may not be 
moved?. No motion or amendment requires to be seconded before the question 
on it is proposed from the chair?. However, it is the practice of the Speaker on 
formal occasions, such as the debate on the address in reply to the Queen’s Speech, 
to call on another member after the motion has been made, so giving an 
opportunity for seconding. 


1 For the rule and its exceptions, see May’s Parliamentary Practice (19th Edn) 365-367. Previous 
notice of amendments is generally unnecessary but is usually given: see May’s Parliamentary 
Practice (19th Edn) 387. Notices of motions and amendments are circulated with the Votes and 
Proceedings: see para. 1156, ante. 

2 For the rules of order governing motions, see May’s Parliamentary Practice (19th Edn) 367-372. 

3 H. of C. Standing Orders (1979) (Public Business) no. 12. 


1161. Closure of debate. After a question has been proposed either in the House 
of Commons or in committee of the whole House, or in a standing committee’, it 
is permissible for a member to rise in his place and claim to move “That the 
question be now put”. When such a motion is made, unless he is of opinion that it 
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is an abuse of the rules of the House or an infringement of the rights of the 
minority, the Speaker or the Chairman, as the case may be, immediately puts the 
question “That the question be now put”, which must be decided by the House or 
the committee without amendment or debate?. As soon as a motion of this kind 
has been carried, the question upon which it was moved is put from the chair, and, 
unless the assent of the Speaker or the Chairman, as the case may be, is withheld, 
any further motion may be made which may be necessary to obtain the decision 
of the House or committee upon any question which has already been proposed 
from the chair>. 

When a clause of a bill is under consideration either in committee or on the 
report staget, unless the assent of the chair is withheld, a motion may be made that 
the question that certain words of the clause under consideration stand part of the 
clause, or that the entire clause stand part of or be added to the bill, as the case may 
be, be now put?. The rule is applied equally to a schedule as to a clause5. 


1 See H. of C. Standing Orders (1979) (Public Business) no. 65 (3) (b). In the House itself a motion 
for the closure may be accepted by the Speaker or any of his deputies. In a committee of the 
whole House, the order may be put in force only when the Chairman of Ways and Means or the 
Deputy Chairman (i.e. not a temporary chairman) is in the chair: no. 30 (4). 

2 See ibid., no. 30 (1). In the House, or in a committee of the whole House, a motion for the closure 

of debate can be decided in the affirmative only when it appears by the numbers declared from 

the chair, after a division has been taken, that not less than one hundred members voted in the 
majority in support of the motion: see no. 31. In a standing committee the number of members 

required to vote in the majority depends upon the size of the committee: see no. 65 (1), (3) (b). 

See ibid., no. 30 (2). 

See paras. 1245, 1282, post. 

H. of C. Standing Orders (1979) (Public Business) no. 30 (3). See also May’s Parliamentary 

Practice (19th Edn) 450, 451. 
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1162. Selection of amendments. The Speaker, or in committee the Chairman 
or Deputy Chairman, or in standing committee the Chairman, has power in 
respect of any motion or bill under consideration to select the new clauses or 
amendments to be proposed. 


1 As to the rules and procedure, see H. of C. Standing Orders (1979) (Public Business) nos. 33, 
65 (3) (a). To enable the Speaker or the Chairman to form his opinion, he may ask a member 
who has given notice of an amendment to explain the object of the amendment: see no. 33 (3), 
and May’s Parliamentary Practice (19th Edn) 452, 453. 


1163. Divisions. When the decision of the Speaker or the Chairman as to the 
preponderance of voices upon a question which has been put from the chair is 
challenged, the Speaker or the Chairman, as the case may be, immediately orders 
the lobbies to be cleared'. After an interval of two minutes, he again puts the 
question’, and if his opinion is again challenged, and unless in his Opinion a division 
is unnecessarily claimed*, he directs the “ayes” to go into the right lobby and the 
“noes” into the left, and nominates two tellers for each sidet. The division then 
begins without any further delay. The members who take part in it pass through 
one or other of the lobbies, give their names to the clerks who sit at desks, and are 
counted by the tellers as they leave the respective lobbies. 
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After at least six minutes? have elapsed since the order for clearing the lobbies, 
the Speaker orders the doors giving access to the lobby to be locked’. When all 
members who wish to record their votes have passed out of the two lobbies and 
been counted, the four tellers go to the table of the House; they then report the 
numbers of the division which are announced from the chairs. 


1 See H. of C. Standing Orders (1976) (Public Business) no. 34 (1). 

2 Ibid., no. 34 (2). 

3 If the Speaker or the Chairman is of opinion that a division has been unnecessarily claimed, he 

may take the vote of the House by calling upon the members who support his decision and those 

who challenge it to rise in their places. He must then either declare the determination of the 

House or committee if he thinks fit, or name tellers for a division: see ibid., no. 36. 

Ibid., no. 34 (2). 

No member is obliged to vote (ibid., no. 35 (2)), and members may vote without having heard 

the question put (no. 35 (1)). Ifa member votes upon a matter in which he has a direct pecuniary 

interest his vote may be disallowed; “direct pecuniary interest” is, however, narrowly 
interpreted, and a vote on a question of public policy has only once been disallowed: see May’s 

Parliamentary Practice (19th Edn) 407—412. For the rules relating to declaration of interest, see 

para. 1169, post. l l 

6 Eight minutes have normally been allowed since the use of out-buildings for members’ offices. 

7 H. of C. Standing Orders (1976) (Public Business) no. 34 (3). 

8 Lists containing the names of the members and recording the manner in which they voted in all 
divisions are printed and sent out with the Votes and Proceedings each day: see para. 1156, ante. 
As to other aspects of procedure relevant to divisions, see May’s Parliamentary Practice (19th 
Edn) 396-407. 
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1164. Vote of the Speaker or Chairman. In the House of Commons the 
member who occupies the chair, either in the House itself or in committee, does 
not take part in a division, but, in the event of any division resulting in a tie, the 
Speaker or the Chairman, as the case may be, is required to give his vote!. 


1 When the Speaker has been called upon to record his vote, he has recorded it, if it has been 
possible, in such a manner as to give to the House a further opportunity of arriving at a decision 
in the matter with regard to which an equality of voting has occurred. If the Speaker or 
Chairman gives reasons for his vote, they are entered in the journal. 


(vii) Maintenance of Order 


1165. Rules as to addressing the House. A member of the House of Commons 
who wishes to speak!, whether in the House itself or in a committee of the whole 
House or in a standing committee, must rise in his place uncovered?. When his 
name has been called by the Speaker or the Chairman?, as the case may be, he 
must address himself not to the House or to the committee, but to the Speaker or 
to the Chairman’. 


1 A member must speak in English, and is not allowed to read his speech. 

2 When a member is so much incapacitated by illness that he cannot stand, it is customary for the 
House to give him leave to retain his seat while speaking. 

3 When several members rise to address the House at the same time, it rests with the Speaker or the 
Chairman, as the case may be, to decide which member he will call upon. 

4 When a member speaks on a point of order in the House or in a committee of the whole House 
while a division is actually in progress (see para. 1163, ante), he does not rise in his place, but 
speaks sitting, and covered. 
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1166. Method of debate. A debate is initiated by a member proposing a motion. 
After the motion has been made it is proposed from the chair and is then open to 
debate. All speeches must be relevant to the proposition or to an amendment 
which the member speaking wishes to move. When an amendment has been 
moved it is likewise proposed from the chair. A debate is terminated by the 
question being put from the chair, unless the motion or amendment is, with the 
unanimous leave of the House, withdrawn by the member who moved it'. 


1 For methods of superseding a question under debate, see May's Parliamentary Practice (19th Edn) 


376-380. 


1167. Occasions when a second speech is permissible. A member is not 
allowed to speak upon the same question more than once in the same debate’, 
unless he has moved a substantive motion, when he is entitled to a right of reply?. 
A member who has already taken part in a debate may, by leave of the House, 
speak a second time on the same question if he wishes to explain some material 
point in his first speech which has been misunderstood, or desires to make a 
personal explanation. 


1 This rule does not apply when the House is in committee, nor does it apply to a member who is 
in charge of a bill reported from a standing committee, nor to a member proposing an 
amendment to such a bill: H. of C. Standing Orders (1979) (Public Business) no. 55. 

2 If, when an order of the day is read, the member responsible moves the motion formally without 
making a speech, he is entitled to address the House later in the debate. 


1168. Order in debate. In the House of Commons strict rules are laid down for 
the maintenance of order in debate. These apply both to the content of speeches! 
and to the conduct of members present in the chamber while the House is sitting?. 
It is open to any member to call attention to the breach of one of these rules on a 
point of order and it is the duty of the chair to enforce their observance. 


1 The rules cover such matters as treasonable words, words of heat, reflections on the sovereign, 
personal allusions to other members and unparliamentary expressions: see May’s Parliamentary 
Practice (19th Edn) 421-433. Matters awaiting the adjudication of a court of law are not permitted 
to be raised, subject always to the discretion of the Chair and to the right of the House to legislate 
on any matter: see May's Parliamentary Practice (19th Edn) 427. 

2 See May’s Parliamentary Practice (19th Edn) 433-435. 


1169. Disclosure of members’ interests. It is a rule of the House of Commons 
that in debate a member must declare any relevant pecuniary interest or benefit of 
whatever nature, whether direct or indirect, that he may have had, may have or 
may be expecting to have!. He is also obliged to disclose such interests in any 
proceeding of the House or its committees and in transactions or communications 
with other members, with ministers and with civil servants. Members are obliged 
to register their interests with a Registrar of Members’ Interests, who maintains a 
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register which is available for public inspection and which is published from time 
to time. Disclosure of an interest in the register is sufficient disclosure for the 
purpose of taking part in divisions in the House or its committees or for the 
tabling of motions, amendments and questions, and the asking of supplementary 
questions”. The operation of the arrangements for the register and of the rules for 
disclosure of interests is kept under review by a select committee?. 


1 See 230 Commons Journals 143—144. 
2 See 231 Commons Journals 479-480. 
3 See May’s Parliamentary Practice (19th Edn) App. II. 


1170. Enforcement of order. Whenever any member of the House of 
Commons is guilty of grossly disorderly conduct, the chair is empowered to order 
him to withdraw immediately from the House for the remainder of the sitting!. 

If, upon any occasion, the Speaker, or the Chairman if the House is in 
committee, considers that his power to order a member to withdraw is 
inadequate, he may name the member who has disregarded his authority or who 
has abused the rules of the House?. In such a case, if the offence has been 
committed in the House itself, a motion is made for the offending member to be 
suspended from the service of the House, upon which the Speaker puts the 
question forthwith, as no amendment, adjournment or debate of a motion of this 
kind is allowed?. If the offence has been committed whilst the House is in 
committee of the whole House, the Chairman immediately suspends the 
proceedings of the committee, the Speaker returns to the chair, and the Chairman 
reports the circumstance to him. A motion is then made similar to that already 
described’. 

If a grave disorder arises, the Speaker may adjourn the House without question 
put or suspend any sitting for a time to be named by him‘. 


1 See H. of C. Standing Orders (1979) (Public Business) no. 23. The Serjeant at Arms is directed to 
carry out such orders as may be given to him from the chair: no. 23. As to the power of the 
House to expel members, see para. 1494, post. 

2 Ibid., no. 23. 

See ibid., nos. 23, 24 (1). Suspension under this order continues in force on the first occasion until 

the fifth day, and on the second occasion until the twentieth day, on which the House sits after 

the day on which the suspension was ordered, but on any subsequent occasion until the House 
resolves that the suspension is to terminate: no. 24 (2). The first (or subsequent) occasion has been 

interpreted to mean the first or subsequent occasion in the same session. The termination of a 

session puts an end to the period of suspension. A member who is suspended must immediately 

leave the precincts of the House (no. 25) and, if he refuses to do so, the Speaker may call the 
attention of the House to his refusal, and he may then be forcibly ejected. The standing order 
provides that a member who is thus ejected is suspended from the service of the House for the 
remainder of the session without further question put: no. 24 (4). A member after being 
suspended may continue to serve on any private bill committee to which he has been appointed 
at the time of his suspension: nos. 24 (5), 25. If several members have jointly disregarded the 
authority of the chair, they may be named together, but otherwise not more than one member 
may be named at the same time: no. 24 (3). These provisions do not prevent the House 

proceeding against a member according to ancient usages: no. 24 (6). 

4 Ibid., no. 24 (1). 

5 See ibid., no. 26. 
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(s) ARRANGEMENT OF BUSINESS 


(i) Sittings of the House of Commons 


1171. Attendance and places of members. Members of the House of 
Commons are under a constitutional obligation to attend the sittings of the 
House, although their attendance is not enforced and no official record is kept of 
it!. No member is entitled as of right to any particular seat in the House, but, by 
the custom and usage of the House, the front bench on the right of the Speaker’s 
chair, which is known as the Treasury Bench, is always occupied by the members 
of the government, and the front bench on the opposite side of the table by the 
leading members of the official opposition?. 


1 The duty of members to attend the House of Commons is laid down in two unrepealed statutes 
(s Ric. 2 stat. 2 c. 4 (Summons to Parliament) (1382), and 6 Hen. 8 c. 16 (Parliament (Attendance 
of Members) (1514)), and the absence of members, without the leave of the House or the licence 
of the Speaker, was formerly punished by loss of wages and other penalties. 

2 For the manner in which a member may be permitted to secure a seat for himself at prayers until 
the rising of the House, see May’s Parliamentary Practice (19th Edn) 217, 218. 


1172. Meeting of the House. The House of Commons usually meets on five 
days a week throughout the session. Unless the House otherwise orders, the 
Speaker takes the chair at 2.30 p.m. on Mondays, Tuesdays, Wednesdays and 
Thursdays, and at 9.30 a.m. on Fridays!. At the time appointed for the meeting of 
the House, the Speaker enters the chamber by the door below the bar?, preceded 
by the Serjeant at Arms carrying the mace and accompanied by his chaplain. 
Upon entering the House the Speaker and the chaplain proceed to the table on 
which the mace is laid by the Serjeant at Arms. Prayers are then said by the 
chaplain, after which the Speaker takes his seat in the chair’. 


1 See H. of C. Standing Orders (1979) (Public Business) nos. 1 (1), 5 (1). 

2 When the Speaker is unable to attend a meeting of the House the mace is laid on the table by the 
Serjeant at Arms and the Clerk of the House in his place at the table announces the fact of the 
Speaker’s absence. The Chairman of Ways and Means, or, if the absence of the Chairman of 
Ways and Means has been announced, a Deputy Chairman (see para. 1150, ante), then proceeds to 
the table from behind the Speaker’s chair and prayers are read. 

3 In the absence of the chaplain, prayers are read by the Speaker himself. 


1173. Interruption of business. At 10 p.m. on ordinary sitting days and at 
2.30 p.m. on Fridays, an interruption takes place in the business of the House, and 
any debate which happens to be in progress, or any proceedings upon which the 
House is engaged at the time, stands adjourned or lapses!. No opposed business 
unless exempted may be taken after the interruption of business?, but at the 
moment of interruption the closure may be moved3. 


1 See H. of C. Standing Orders (1979) (Public Business) nos. 1 (3), 5 (2). For the provisions as to 
exempted business, see para. 1174, post. If a division is in progress at 10 p.m. or 2.30 p.m., as the case 
may be, the interruption of business takes place after the result of the division is announced. 

2 See ibid., nos. 1 (4), 5 (2). 

3 Ibid., nos. 1 (4), § (2). 
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1174. Exempted business. Proceedings on a bill brought in on a ways and 
means resolution or any Consolidated Fund Bill or Appropriation Bill may be 
entered upon after 10 p.m. (or 2.30 p.m. on Fridays), even if opposed; such 
proceedings are not interrupted at the moment of interruption, and, if they are 
under discussion when the business is postponed under the provisions of any 
standing order, may be resumed, even if opposed, after the interruption of 
business'. There is a similar absence of restriction on debate on proceedings 
relating to the approval of government postal and telegraphic contracts? and on 
the consideration of petitions as to present personal grievances?. 

Certain other classes of business may also be proceeded with, even if opposed, 
after the moment of interruption, or are exempt from interruption, but in each 
case it is provided that they may only be proceeded with for a certain length of 
time, or that proceedings on them must be decided forthwith. Thus proceedings 
in pursuance of any Act of Parliament and proceedings on EEC Commission 
documents are exempted business, save that the Speaker is directed to put any 
questions necessary to dispose of such business not later than 11.30 p.m. (or 
4 p.m. on Fridays) or one and a half hours after its commencement, whichever 
is the later+. For motions provided for by statute that have the effect of annulling 
statutory instruments, proceedings may not continue beyond 11.30 p.m. (or 
4 p.m. on Fridays)”, unless the Speaker exercises his discretion in view of the 
lateness of the hour at which proceedings were entered upon®, or because of the 
importance of the subject matter”. Proceedings on a motion authorising 
expenditure in connection with a bill are exempted businessé, but any questions 
necessary to dispose of the proceedings must be put at 10.45 p.m. (or 3.15 p.m. on 
Fridays) or three-quarters of an hour after they were begun, whichever is the 
later?. A motion by the member in charge of a bill to commit part of its 
proceedings to a standing committee and part to a committee of the whole House 
may be made and decided after the moment of interruption, and the Speaker may 
permit one brief speech on each side of the question!®. Other business that may be 
decided after the moment of interruption, but without amendment or debate, 
includes a motion to suspend a member named by the chair!!; a motion to 
commit a bill to a committee of the whole House, to a select committee or to a 
joint committee!?; a motion relating to the reference of a bill to the Scottish Grand 
Committee and its subsequent committal to a Scottish standing committee!>; a 
motion relating to a statutory instrument reported upon by a standing committee 
on statutory instruments!‘ ; a motion, other than the first, on which a Finance Bill 
is to be introduced*5; and a motion that strangers do withdraw?*. 

By means of a motion, not open to amendment or debate, made by a minister 
of the Crown at the moment of interruption of business, the House may provide 
that specified business may be proceeded with at that day's sitting, even if 
opposed, either until any hopes or until a specified hour'®, or until either a 
specified hour or the end of a specified period after it has been entered upon, 
whichever is the later!?. 


1 See H. of C. Standing Orders (1979) (Public Business) nos. 3 (1) (a), 5 (2). See also note 4, infra. As 
to the procedure on private business, see no. 7, and as to the procedure on special adjournment 
motions, see no. 9. 

2 See ibid., no. 96. 

3 See ibid., nos. 99, 101. The presentation of petitions is not interrupted at 10 p.m.: see no. 100. 

4 See ibid., nos. 3 (1) (b), 5 (2). The Speaker has power to interrupt the business if he considers that 
the time has not been adequate: no. 3 (1) (b) proviso. 
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5 Ibid., nos. 4 (1), (4) (a), s (2). 

6 Ibid., no. 4 (2) (a). 

7 Ibid., no. 4 (2) (b). 

8 Ibid., no. 3 (1) (d). 

9 Ibid., nos. 3 (1) (d) proviso, 5 (2). 

10 See ibid., no. 40 (3). 

11 See ibid., no. 24, and para. 1170, ante. 

12 See ibid., nos. 40, 43. 

13 See ibid., no. 67. 

14 See ibid., no. 73A. 

15 See ibid., no. 94. 

16 See ibid., no. 115. 

17 Ibid., no. 3 (2) (a). 

18 Ibid., no. 3 (2) (b). 

19 Ibid., no. 3 (2) (c). Business begun before 10 p.m. or 2.30 p.m. may be interrupted and be permitted 
to continue by such a motion: no. 3 (3). 


1175. Suspended sittings. The House of Commons is able to suspend its 
proceedings after 10 p.m. and resume them on the following morning at 10 a.m.?. 
If resumed proceedings are not completed by 2 p.m. the Speaker adjourns the 
House without putting any question?. Such suspensions of business may only be 
made on the motion of a minister, and they are immediately followed by the 
normal half-hour adjournment debate?. There is no adjournment debate at the 
end of the morning sitting?. 


1 See H. of C. Standing Orders (1979) (Public Business) no. 2 (1). This order is very little used. At 
the date at which this volume states the law it had not been used since 15th July 1969: see 224 
Commons Journals 333. 

2 See H. of C. Standing Orders (1979) (Public Business) no. 2 (3) proviso (c). 

3 See ibid., no. 2 (1). As to half-hour adjournment debates, see para. 1176, post. 


1176. Adjournment of the House. When unopposed or exempted business has 
been concluded, a motion for the adjournment of the House is necessary to enable 
the House to rise!, and this motion can be debated until half an hour after it has 
been proposed. It is the present practice for the half-hour adjournment to be used 
to enable debate on specific points raised by individual private members”. Unless 
the motion is previously agreed to, at the expiry of the half hour the House is 
adjourned by the Speaker without putting any question?. The Speaker then leaves 
the House by the door behind the chair, the mace being carried before him by the 
Serjeant at Arms. 


1 If business for the day is concluded before the moment of interruption, the House is adjourned on a 
motion agreed to by the House; the motion is debatable. 

2 Precedence inter se for the subjects to be raised by private members is determined on four days of 
the week by ballot, and on one day as a result of selection by the Speaker. 

3 See H. of C. Standing Orders (1979) (Public Business) nos. 1 (7) proviso, § (2). 


(ii) Business taken before the Commencement of Public Business 


1177. Precedence. The precedence of business taken before the commencement 
of public business is governed partly by standing orders and partly by practice. 
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The principal items of such business and the order in which they are taken are! (1) 
private business?; (2) questions and ministerial statements? ; and (3) applications for 
leave to move the adjournment of the House for the purpose of discussing 
specific and important matters that should have urgent consideration‘. 


1 For a complete list, see May’s Parliamentary Practice (19th Edn) 315 et seq. 
2 See para. 1178, post. 
3 See para. 1179, post. 
4 See para. 1180, post. 


1178. Private business. In the House of Commons no private business which 
has been opposed may be put down for Fridays!. On any sitting day, the 
consideration of private business is entered upon after the Speaker takes the chair, 
and on Mondays, Tuesdays, Wednesdays or Thursdays any private business before 
the House which has not been reached by 2.45 p.m. stands over to the next sitting, 
and any such business which has been entered upon but has not been disposed of 
by that hour must be deferred until such time as the Chairman of Ways and 
Means may appoint?. It is then taken either at the normal hour on any sitting day 
or, if opposition is persistent, at 7 p.m., or as soon thereafter as any motion for 
the adjournment? has been disposed of*. 


t See H. of C. Standing Orders (1979) (Public Business) no. 7 (4). 

2 Ibid., no. 7 (1). 

3 Le. any motion under ibid., no. 9 (as to which see para. 1180, post): no. 7 (6). 
4 See ibid., no. 7 (5), (6). 


1179. Questions and statements. Not later than 2.45 p.m. on Mondays, 
Tuesdays, Wednesdays and Thursdays members are called upon to address 
questions! of which they have given written notice? either to ministers with 
regard to matters connected with the government administration, or to unofficial 
members with regard to matters connected with the business of the House for 
which they are responsible?. Notices of questions are printed and sent out with the 
notice paper each day; unless a question is marked with an asterisk, the minister to 
whom it is addressed does not reply orally, but causes a printed answer to be sent 
out with the official report’. 

No questions may be taken after 3.30 p.m. except questions which have not 
been answered in consequence of the absence of the minister to whom they have 
been addressed, and questions which have not appeared on the paper, but which 
are in the Speaker’s opinion of an urgent character and relate either to matters of 
public importance or to the arrangement of business°. 

When questions have been completed, statements may be made after prior 
notice to the Speaker by ministers regarding aspects of the government’s domestic 
or foreign policy. As no question is before the House, debate on such statements is 
irregular. 


1 For the rules as to the form and content of questions, see May’s Parliamentary Practice (19th Edn) 
327-333. Generally, a question must either ask for information or press for action. 

2 Two clear days’ notice is ordinarily required for a question for oral answer (H. of C. Standing 
Orders (1979) (Public Business) no. 8 (4), (5)); notice given the previous day is sufficient for a 
question for written answer: May’s Parliamentary Practice (19th Edn) 325. 
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3 See ibid., no. 8 (1), (2). 

4 See ibid., no. 8 (7). 

5 See ibid., no. 8 (3). Questions which have not appeared on the order paper are termed “private 
notice questions”. Such questions may also be asked on a Friday at 11 a.m. 


» 


1180. Motions for adjournment on urgent matters. Motions for the 
adjournment of the House of Commons to debate a specific and important matter 
that should have urgent consideration may only be made on one of the first four 
days of the week, after questions! and before public business?. A notice in writing 
of the matter proposed must be supplied to the Speaker before noon if the 
urgency of the matter is then known, or, if it is not, as soon afterwards as is 
practicable?. If the Speaker considers the terms of the motion to be in order‘, he 
asks whether the member has the leave of the House and, if such leave is not 
unanimously given, he calls on those members who support the motion to rise in 
their places5. If forty or more members rise accordingly, or if fewer than forty and 
not less than ten rise and the House gives leave on a division, the motion stands 
over until the commencement of public business on the following day or, if a 
Thursday, on the following Monday, when it may be debated for three hours®. In 
cases of exceptional urgency, the motion, on the Speaker’s direction, may be 
taken at 7 p.m. on the same day®. In such cases business thus postponed becomes 
exempted from the provisions relating to sittings of the House’ after 10 p.m. fora 
period equal to the duration of the proceedings on the adjournment motions. 


1 A new member is generally introduced and takes the oath after questions and before any such 
motion for the adjournment: see H. of C. Standing Orders (1979) (Public Business) no. 110. 

2 Ibid., no. 9 (1). 

3 Ibid., no. 9 (3). 

4 For the rules of order, which are severe in their application, see May’s Parliamentary Practice 

(19th Edn) 338, 339. 

See H. of C. Standing Orders (1979) (Public Business) no. 9 (1). 

See ibid., no. 9 (1), (2). 

Le. ibid., no. 1, as to which see para. 1173, ante. 

See ibid., no. 9 (7). This provision does not apply to business which has not been entered upon, 

e.g. opposed private business which may previously have been set down for 7 p.m. 
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(iii) Public Business 


1181. Business taken at the commencement of public business. At the 
beginning of public business, before the consideration of the orders of the day and 
notices of motions, the House of Commons considers certain items which appear 
upon the notice paper under the general title “At the commencement of public 
business”. The items and the order in which they are taken are: (1) presentation of 
public bills! ; (2) government motions regulating the business of the House?; and 
(3) motions for leave to bring in public bills or nominating select committees?. 


1 See H. of C. Standing Orders (1979) (Public Business) no. 37. Proceedings under this standing 
order are purely formal and no debate is permitted. 

2 See ibid., no. 3 (2), and para. 1174, ante. If they comply with the provisions of no. 3 (2), such 
motions are not moved until the interruption of business at 10 p.m. (or 2.30 p.m. on Fridays): see 
nos. 3 (3)-(6), s (2). 
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3 See ibid., no. 13. Such motions may be made by private members on Tuesdays and Wednesdays 
only and by ministers on any of the first four days of the week. If the motion is opposed, the 
Speaker may permit a brief speech from the member who moves the motion and a member 
who opposes it; thereafter the question is put, or the debate adjourned: see no. 13 (1), and para. 
1335, post. 


1182. Orders of the day and notices of motions. As soon as motions at the 
commencement of public business in the House of Commons have been disposed 
of, the Speaker directs the Clerk of the House to read the orders of the day, or calls 
upon a member to move the first motion as the case may be. The House considers 
the orders of the day and notices of motions! in the order in which they appear 
upon the order paper?. The business thus transacted will have been initiated either 
by a private member, or by the government. 


1 See para. 1139, ante. 
2 See H. of C. Standing Orders (1979) (Public Business) no. 15. The government may arrange its 
business in such order as it chooses. 


1183. Private members’ business. Government business has precedence at 
every sitting of the House of Commons, save as is specifically provided!. There 
are ten Fridays in each session when private members’ bills have precedence?, and 
ten Fridays and four days other than Fridays, until 7 p.m., when private members” 
motions have precedence?. At the beginning of each session the House agrees to an 
order specifying which Fridays and other days are to be allotted to private 
members’ business?. 


1 H. of C. Standing Orders (1979) (Public Business) no. 6 (1). 

2 Ibid., no. 6 (2). On the first six Fridays precedence is given to second readings in accordance with 
the result of a ballot. On subsequent Fridays bills are arranged so as to give priority to the more 
advanced: see no. 6 (2). Private members’ bills may also be put down for a “motion Friday”; 
they have precedence over government business on such days, but not over private members” 
motions: see no. 6 (5). 

3 See ibid., no. 6 (6). Precedence among private members is decided by means of ballots; one for 
the whole session in respect of bills, and a separate ballot in respect of each “motion day”: see no. 


6 (4), (7). 
4 See e.g. 232 Commons Journals 11. Since 1970 the order has also varied the distribution of bills 


and motion days to provide for twelve of the former and eight of the latter. 


1184. Government business. Apart from the provision made for private 
members’ business!, the rest of the time of the session in the House of Commons is 
allotted to government business; and the government may distribute its business 
over that time as it thinks fit?. When government business has precedence, the 
orders of the day and notices of motions of the government are placed in sequence 
as determined by the government and before other business set down upon the 
order paper’. 


1 As to private members’ business, see para. 1183, ante. l 
2 Privilege motions have precedence over government business, whereas opposed private business set 
down by direction of the Chairman of Ways and Means (see para. 1178, ante), and motions for the 
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adjournment under Standing Orders (1979) (Public Business) no. 9 (see para. 1180, ante), are liable 
to interrupt the business of the day. By convention a government will usually afford time for 
certain other business: see May’s Parliamentary Practice (19th Edn) 288, 289. Furthermore, certain 
business, while nominally government business, exists mainly for the purpose of affording an 
opportunity for criticising the government (see May’s Parliamentary Practice (19th Edn) 
282-287); e.g. on the twenty-nine supply days each session the subject of debate is chosen by the 
Opposition. 
3 See para. 1182, ante. 


1185. Public petitions. Immediately before the House of Commons enters 
upon the motion for the adjournment which terminates the sitting’, public 
petitions may be presented orally by members? provided that the petitions are in 
order? and notice of a member’s intention to present a petition has been given by 
him before midday. A member who presents a public petition orally* may not 
address the House, but he may read the prayer of the petition and make a 
statement as to the persons from whom it comes, the number of signatures and the 
material allegations?. The petition is then brought to the table by direction of the 
Speaker, and may be read by the clerk if required®. 
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On Fridays public petitions are presented at the commencement of public business. 

A member may not present a petition until he has taken the oath (Bradlaugh’s Case (1882) 137 
Commons Journals 295), and petitions may not be presented on the first day of a session. A 
member may not be compelled to present a public petition: Chaffers v Goldsmid [1894] 1 QB 186, 
DC. The only other persons entitled to present public petitions personally to the House are the 
official representatives of the Corporation of London, who present their petitions at the bar of the 
House. The right was formerly exercised also by the Corporation of Dublin, but it seems 
doubtful whether the right exists since the Republic of Ireland is no longer part of Her Majesty’s 
territories: see COMMONWEALTH, vol. 6, para. 883. 

3 For the rules of order regarding public petitions, see May’s Parliamentary Practice (19th Edn) 360, 
361, 817-820; H. of C. Standing Orders (1979) (Public Business) nos. 99-103. 

A petition may also be presented by a member non-orally by depositing it at any time during a 
sitting in a bag placed for that purpose behind the Speaker’s chair. 

See H. of C. Standing Orders (1979) (Public Business) no. 99. 


See ibid., nos. 100, 102. Petitions are ordered to lie upon the table and are printed and circulated 
with the Vote; copies are sent to the government, and any ministerial reply is printed and 
circulated : see no. 102. As to the meeting of more than fifty persons within a mile of Westminster 
Hall for the purpose of considering a petition to Parliament on any day when either House is 
sitting being an unlawful assembly, and as to the prohibition of the tumultuous gatherings of 
persons upon the pretence of presenting a petition to Parliament, see CRIMINAL LAW, vol. 11, 
paras. 857, 858. 


N 


> 


an 


(6) SELECT COMMITTEES 
(i) Appointment and Procedure 


1186. Appointment and nomination. Select committees! are appointed by the 
House of Commons to consider or inquire into public matters or bills. The 
members of such committees are usually nominated by the House, but are 
sometimes nominated partly by the House and partly by the Committee of 
Selection?. Without leave of the House, a select committee may not consist of 
more than fifteen members, and such leave may not be moved for without 
notice’. The quorum of a select committee varies in accordance with the order of 
reference, but generally is fixed at five, or less frequently three. 
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1 As to standing committees, see paras. 1263 et seq., post; as to committees on private legislation, 
see paras. 1372 et seq., post; and as to joint committees, see paras. 1075—1077, ante. 

2 Select committees related to government departments (see para. 1193, post) are nominated by the 
House on a motion made on behalf of the Committee of Selection, of which notice must have 
been given at least two sitting days previously: Standing Order of 25th June 1979. The Select 
Committee on Welsh affairs is appointed in the same manner: Standing Order of 26th June 1979. 

3 See H. of C. Standing Orders (1979) (Public Business) no. 75. 

4 If no quorum is fixed all members of the committee must be present before business may be 
transacted. 


1187. Powers of select committees. A select committee of the House of 
Commons chooses its own chairman! and is almost invariably given power by the 
House to send for persons, papers and records, which enables it to summon and 
examine witnesses”. A select committee has power to administer an oath to 
witnesses examined before it?. It may continue to sit while the House itself is 
sitting but may not otherwise sit during an adjournment without leave of the 
House*. Counsel may only be heard before a select committee by order of the 
House. A select committee has power to authorise the release of copies of its 
report not more than forty-eight hours in advance of publication to civil servants, 
witnesses and lobby journalists?. A select committee having power to send for 
persons, papers and records may authorise witnesses to publish memoranda 
submitted to the committee and the names of persons summoned as witnesses!. 


1 The chairman only votes when there is an equality of voices in the committee. 

2 If any witness who has been summoned to appear before a select committee refuses to attend, the 
fact is reported to the House and an order made for his attendance at the bar: see May’s 
Parliamentary Practice (19th Edn) 644. Failure to comply with this order may be treated by the 
House as a contempt; see also para. 1485, note 2, post, and para. 1498, note 3, post. For a review of 
those powers and recommendations for their strengthening in respect of ministers and 
departmental papers, see the Report from the House of Commons Select Committee on 
Procedure (H. of C. Paper (1977-78) no. 588-1). 

Parliamentary Witnesses Oaths Act 1871, s. I. 

See H. of C. Standing Orders (1979) (Public Business) no. 88. 

Ibid., no. 85. 

Ibid., no. 85A (1). 
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1188. Procedure. Select committees are regarded as portions of the House of 
Commons, limited in their inquiries by the extent of the authority given them in 
their order of reference but governed for the most part by the same rules as those 
which prevail in the House itself *. The presence of strangers may be authorised by 
a committee, and this is normally done? during the examination of witnesses. 
During the deliberations of a committee, strangers are invariably excluded. 


1 See May’s Parliamentary Practice (19th Edn) 636-644. 
2 See H. of C. Standing Orders (1979) (Public Business) no. 83A (1). 


1189. Reports. Any select committee with power to send for persons, papers and 
records! has power under standing orders to make a report or a special report to the 
House?. As soon as the hearing of evidence, if any, is concluded, the committee 
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meets to consider the report. It is open to any of its members to prepare a draft 
report, and every such draft report is brought up by its author and read the first 
time. A motion is then made proposing that one of the reports, usually that which 
has been submitted by the chairman, be read a second time, paragraph by 
paragraph. As soon as the committee has decided, if necessary by means of a 
division, which draft report it will take as the basis of its report, this draft report is 
taken into consideration paragraph by paragraph?. When the committee has 
finally agreed upon the terms of its report, the chairman is instructed to report 
accordingly to the House. 


1 See para. 1187, ante. 
2 See H. of C. Standing Orders (1979) (Public Business) no. 84. 
3 Amendments may be made to any paragraph, and new paragraphs may be added. 


(ii) Select Committees on Bills 


1190. Select committees on public bills. A public bill may be referred to a 
select committee usually in order that evidence may be taken on the bill; the bill 
itself constitutes the order of reference to the committee. When the evidence, if 
any, is completed the clauses of the bill are considered. The procedure with regard 
to the consideration of the bill is practically the same as that in committee of the 
whole House!. When the committee has gone through the bill, the chairman is 
instructed to report it to the House, with or without amendments as the case may 
be. The bill is then recommitted to a committee of the whole House. If the 
committee desires to inform the House of any matters relating to the bill, it makes 
a special report?. Consolidation bills, statute law revision bills and bills arising 
from the work of the law commissions are regularly considered by the Joint 
Committee on Consolidation &c. Bills?. 


1 See paras. 1255 et seq., ante, and May’s Parliamentary Practice (19th Edn) 666-668. However, the 
chairman does not have the power of selecting amendments; nor may closure be moved. 

2 If the committee considers that the bill should not be allowed to proceed, it reports it to the 
House without amendment, together with a special report. 

3 See H. of C. Standing Orders (1979) (Public Business) no. 87A, and paras. 1314, 1315, post. 


1191. Select committees on other bills. Hybrid bills! are referred to a select 
committee only if petitions have been presented against the bill by a certain date?. 
Both private and provisional order bills have occasionally been referred to a select 
committee. The procedure in such cases is akin to that of a private bill 
committee?. 


1 As to hybrid bills, see para. 1224, post. 
2 The practice follows the recommendations of the Select Committee on Hybrid Bills (Procedure 
in Committee) (H. of C. Paper (1947-48) no. 191). 


3 See paras. 1377-1385, post; and May’s Parliamentary Practice (19th Edn) 555-558, 952-956, 1027, 
1028. 
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(iii) Select Committees on Matters 


1192. Committee of Public Accounts. In compliance with a standing order of 
the House of Commons, the Committee of Public Accounts is appointed for the 
examination of the accounts showing the appropriation of the sums granted by 
Parliament to meet the public expenditure and of such other accounts laid before 
Parliament as the committee may think fit. It consists of not more than fifteen 
members nominated by the House, of whom five form a quorum!. The 
committee has power to send for persons, papers and records, to report from time 
to time during the session and to adjourn from place to place?. 

The committee examines the accounts for the financial year ending 31st March 
in the previous year, inquires into the causes which have led any department to 
exceed the money granted to it by Parliament and makes recommendations for 
the elimination of waste and the encouragement of sound practices in financial 
administration. Its meetings are attended by the Comptroller and Auditor 
General’, whose reports regarding the applications and appropriations of 
parliamentary grants form the basis of the work of the committee. 


1 See H. of C. Standing Orders (1979) (Public Business) no. 86. The committee was appointed for 
the first time in 1861. 

2 Ibid., no. 86. 

3 See para. 1154, ante. 


1193. Select committees related to government departments. Thirteen 
select committees were first appointed in 1979 to examine the expenditure, 
administration and policy of the principal government departments and associated 
public bodies, and similar matters within the responsibilities of the Secretary of 
State for Northern Ireland. There are committees on agriculture; defence; 
education, science and the arts; employment; energy; the environment; foreign 
affairs; home affairs; industry and trade; social services; transport; the Treasury 
and the Civil Service; Scottish affairs and Welsh affairs!. The maximum number 
of members of these committees varies from nine to eleven”, and three constitute a 
quorum. 

The Foreign Affairs Committee, the Home Affairs Committee and the 
Treasury and Civil Service Committee each have power to appoint one sub- 
committee, and there is provision for the appointment of a sub-committee drawn 
from membership of certain other committees to consider any matter affecting 
two or more nationalised industries?. All these committees have power to send for 
persons, papers and records, to sit notwithstanding any adjournment of the House 
of Commons and to adjourn from place to place and from time to time. They 
may appoint persons with technical knowledge either to supply information 
which is not readily available or to elucidate matters of complexity within the 
committee’s order of reference. The sub-committees have power to send for 
persons, papers and records, to sit notwithstanding any adjournment of the House 
and to adjourn from place to place. They have a quorum of three. 

Select committees related to government departments are nominated by the 
House on a motion made on behalf of the Committee of Selection, of which 
notice must have been given at least two sitting days previously*. 
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1 The committees have replaced the former Expenditure Committee (itself a successor of the 
Estimates Committee, which had been regularly appointed since 1912) and several other 
committees. They were first appointed on 25th June 1979: see H. of C. Standing Orders (1979) 
(Public Business) no. 86a. As to the select committees on Scottish affairs and Welsh affairs, see 
nos. 868, 86c. For the Report from the Select Committee on Procedure that preceded their 
appointment, see H. of C. Paper (1977-78) no. 588. 

2 As to the maximum number allowed on a select committee, see para. 1186, ante. 

3 H. of C. Standing Orders (1979) (Public Business) no. 86a (5). 

4 Orders of the House of 25th and 26th June and 31st October 1979, 236 Commons Journals 79, 81, 
203. 


1194. Committee of Privileges. A Committee of Privileges has been 
appointed at the beginning of every session with one brief interval! since the 
seventeenth century. It is now the practice to nominate the committee for the 
whole of a Parliament, without waiting for a matter to be referred to it for 
consideration?. The number of members is usually about fifteen, of whom six 
form a quorum. The committee is given power to send for persons, papers and 
records. The scope of any inquiry comprises all matters relevant to the 
complaint’. 


1 Le. between 1833 and 1837. 

2 The committee is appointed as a matter of course at the commencement of a Parliament (see 231 
Commons Journals 19) and subsequently given its powers and membership by standing order for 
the remainder of the Parliament: see e.g. H. of C. Standing Orders (1976) (Public Business) 
Temporary Standing Order III. 

3 203 Commons Journals 23. For the privileges of the House of Commons in general, see paras. 1479 
et seq., post. 


1195. Other committees appointed regularly. Other committees are 
appointed regularly, normally for the duration of a Parliament, by means of a 
standing order expressed to have the effect for that Parliament only!. These 
include the Select Committee on House of Commons (Services), the Select 
Committee on European Legislation etc., the Select Committee on Statutory 
Instruments (Joint Committee) and the Select Committee on Members’ Interests. 
The Select Committee on the Parliamentary Commissioner for Administration is 
appointed under a permanent standing order?, and two select committees are 
appointed in compliance with private business standing orders, namely the 
Standing Orders Committee? and the Committee of Selection’. A committee 
known as the Liaison Committee, consisting principally of the chairmen of select 
committees, is appointed to consider general matters relating to the work of select 
committees and to give such advice relating to them as may be sought by the 
House of Commons Commission. 


1 See e.g. H. of C. Standing Orders (1976) (Public Business) Temporary Standing Orders I-XII. 

2 See H. of C. Standing Orders (1979) (Public Business) no. 86A (3). 

3 See H. of C. Standing Orders (1980) (Private Business) no. 103, and para. 1346, post. 

4 See ibid., no. 109, and para. 1372, post. 

5 See H. of C. Standing Orders (1979) (Public Business) no. 86D. As to the House of Commons 
Commission, see para. 1155, note 1, ante. 
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4. MEETING, ADJOURNMENT, PROROGATION AND 
DISSOLUTION OF PARLIAMENT 


(1) MEETING OF PARLIAMENT 
(i) Issue and Return of Writs 


1196. The summoning of Parliament. A new Parliament can be called 
together for the transaction of business only by the Crown!. It is summoned in 
pursuance of a royal proclamation made with the advice of the Privy Council. 
This proclamation directs writs to be issued by the Lord Chancellor from the 
office of the Clerk of the Crown in Chancery? and by the Secretary of State for 
Northern Ireland from the office of the Clerk of the Crown in Northern Ireland. 
The time appointed for the meeting of Parliament may be at any time not less 
than twenty clear days after the proclamation summoning the Parliament?. 


1 Sec CONSTITUTIONAL LAW, vol. 8, para. 1098. For the reasons which make the annual meeting of 
Parliament necessary, see CONSTITUTIONAL LAW, vol. 8, para. 924; see also para. 1005, ante. 

2 As to the Clerk of the Crown in Chancery, see CONSTITUTIONAL LAW, vol. 8, para. 1102. 

3 Representation of the People Act 1918, s. 21 (3). Acting upon the advice of the Privy Council, the 
Crown has power to prorogue Parliament by royal proclamation from the day for which it is 
summoned or to which it stands prorogued to any further day being not less than fourteen days 
from the original date: see the Prorogation Act 1867, s. 1, and para. 1216, post. The Crown may 
also issue a proclamation summoning Parliament to meet for the dispatch of business on a date 
earlier than that for which it had originally been summoned: see the Meeting of Parliament Act 
1797, s. 1; Parliament (Elections and Meeting) Act 1943, s. 34; and para. 1216, post. 


1197. Writs of summons to lords. Writs of summons, in which are stated the 
day and place of meeting of the new Parliament!, are issued from the office of the 
Clerk of the Crown in Chancery by the direction of the Lord Chancellor to such 
lords spiritual and temporal as have established their right to receive them?. 


1 Since 1681 Parliament has always met at Westminster, but there is no constitutional objection to 
its being summoned to meet in any other place. 

2 As to such rights, see para. 1032, note 1, and para. 1037, note 2, ante. The judges of the Supreme 
Court and the law officers of the Crown receive writs of attendance: see COURTS, vol. 10, para. 
750. See also the Report of the Joint Committee on the Presence of the Sovereign in Parliament 
(H. of C. Paper (1901) no. 212) p. 7. 


1198. Writs for election of members of the House of Commons. Writs for 
the election of the members of the House of Commons are sent to the returning 
officers in each constituency directing the election of a member to serve for that 
constituency in Parliament. In Great Britain, the writs are sent out by the Clerk of 
the Crown in Chancery; in Northern Ireland, by the Clerk of the Crown for 
Northern Ireland!. 
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1 As to the form and issue of the writ at a general election, see ELECTIONS, vol. 15, paras. 5$1, 552, 
554. As to the duties of returning officers with regard to returns, see ELECTIONS, vol. 15, para. 544. 
As to the issue of a writ at a by-election, see para. 1495, post, and ELECTIONS, vol. 15, para. $53. 


(ii) Oath of Allegiance 


1199. Oath of allegiance or affirmation. The members of both Houses of 
Parliament must make and subscribe the oath of allegiance, or make a solemn 
affirmation in lieu, on taking their seats for the first time, in every new 
Parliament! and on a demise of the Crown. The form of oath or affirmation, 
which must be solemnly and publicly made by members in their respective 
Houses, is fixed by statute”, and any lord spiritual or temporal who votes or who 
sits in the House of Lords, and any member who votes or who sits as a member in 
the House of Commons, during any debate after the Speaker has been chosen, 
without taking the oath or making such affirmation, is liable to a fine of £500 for 
each offence’. 


1 Parliamentary Oaths Act 1866, s. I. 

2 The following is the prescribed form of oath: “I, [name], do swear that I will be faithful and bear 
true allegiance to Her Majesty Queen Elizabeth, her heirs and successors, according to law. So 
help me God”: see the Promissory Oaths Act 1868, ss. 2, 8, 10. The oath may be taken in the 
manner prescribed by the Oaths Act 1978, s. 1, or in the manner in which an oath is usually 
administered in Scotland: see s. 3, and EVIDENCE, vol. 17, para. 264. Any lord or member of the 
House of Commons who objects to taking an oath either because he has no religious belief, or 
because taking an oath is contrary to his religious belief, is permitted to make the following 
affirmation, namely: “ I, [name], do solemnly, sincerely and truly declare and affirm that I will be 
faithful and bear true allegiance to Her Majesty Queen Elizabeth, her heirs and successors, 
according to law”: see the Oaths Act 1978, ss. $, 6; CONSTITUTIONAL LAW, vol. 8, para. 1110; and 
EVIDENCE, vol. 17, para. 265. For a historical survey of the parliamentary oath, see May’s 
Parliamentary Practice (13th Edn) 158—169. 

Parliamentary Oaths Act 1866, s. 5. The pecuniary penalty can be sued for only by the Crown: 
Bradlaugh v Clarke (1883) 52 LJQB sos, HL. In addition to the pecuniary penalty, the seat of a 
member of the House of Commons who transgresses this rule is vacated as if he were dead: 
Parliamentary Oaths Act 1866, s. 5. The penal sections of the Parliamentary Oaths Act 1866 were 
not repealed by the Statute Law Revision Act 1875; see Clarke v Bradlaugh (1881) 8 QBD 63, CA. 


w 


(iii) Manner in which Lords and Members of the House of Commons 
take their Seats 


1200. Manner in which a hereditary peer takes his seat. A peer who succeeds 
to his peerage by descent, and is twenty-one years of age, has the right, as soon as 
he has proved his title and received a writ of summons', to come to the House of 
Lords and take his seat without any formal introduction?. 


1 As to what is required before a writ can be issued, see para. 1037, note 2, ante. 
2 See H.L. Standing Orders (1979) (Public Business) no. 3. 


1201. Introduction ofa lord of Parliament. A lord spiritual who has become 
entitled to a seat or has subsequently been translated to another see!, a newly- 
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created hereditary or life peer, a peer advanced in degree, a peer called up in a 
barony held by his father and the successor of a newly-created peer who never took 
his seat must be introduced and conducted to his place in the House of Lords with 
certain formalities?. His patent? and writ of summons are entered in full upon the 
Journals of the House*. When the Prince of Wales is introduced? he is conducted 
to a chair on the right of the Cloth of Estate; a peer of the blood royal takes his 
seat on a chair placed on the left of the Cloth of Estate®. 


= 


As to lords spiritual, see paras. 1030—1034, ante. 

For examples of each category, see respectively 209 Lords Journals 179; 205 Lords Journals 247; 196 
Lords Journals 339; 209 Lords Journals 735; 197 Lords Journals 89; 183 Lords Journals 70; and 190 
Lords Journals 68. Two or more lords may be introduced on the same day: see 190 Lords Journals 
320. 

A bishop to whom a writ of summons has been issued is not a peer and therefore has no patent: 
see H.L. Standing Orders (1979) (Public Business) no. 6. However, a lord spiritual may be 
created a peer, e.g. Michael Ramsey, late Archbishop of Canterbury, was created Lord Ramsey 
of Canterbury: see 208 Lords Journals 213. 

4 H.L. Standing Orders (1979) (Public Business) no. $ (1). 

5 For the ceremony of introduction of the Prince of Wales on 11th July 1970, see 203 Lords Journals 
140. 

Only children of the Sovereign are entitled to sit on either side of the Cloth of Estate in the 
House of Lords: House of Lords Precedence Act 1539, s. 1. However, in two cases in which 
grandsons of the reigning Sovereign were created peers, they were allotted seats on the left of the 
Cloth of Estate in the place usually reserved for the younger children of the Sovereign: see 122 
Lords Journals 361; 124 Lords Journals 295. 


N 


we 


a 


1202. Manner in which a member of the House of Commons takes his seat. 
There is no formal introduction of members of the House of Commons at the 
beginning of the first session of a new Parliament. The return book, which is 
delivered in by the Clerk of the Crown in Chancery, is the only evidence which is 
required of each member’s election!. 

When a member is elected at a by-election to fill a vacancy in the House?, 
during the course of a Parliament, he must be formally introduced”. 


1 See ELECTIONS, vol. 15, para. 647. 

2 For the causes which necessitate the vacation of their seats by members, see paras. 1098 et seq., 
ante, and paras. 1494 et seq., post. 

3 See the Resolution of the House of Commons dated 23rd February 1688, 10 Commons Journals 
34. The Clerk of the Crown sends a certificate of the election of a member at a by-election to the 
Clerk of the House. Before the new member can take his seat, he must obtain a certificate from 
the Public Bill Office stating that the certificate from the Crown Office has been duly received, 
be formally introduced by two members, take the oath or make his affirmation in the prescribed 
form and sign the roll. The oath may be taken at any time during the sitting of the House before 
public business has been entered on or after it has been disposed of, but no debate or business may 
be interrupted for this purpose: see H. of C. Standing Orders (1979) (Public Business) no. 110. 


(iv) Preliminary Proceedings when a New Parliament meets 


1203. Proceedings on the first day of a new Parliament. On the day when a 
new Parliament is appointed to meet, the Lord Chancellor and four other Lords 
Commissioners, who must be members of the Privy Council’, take their seats on a 
bench in front of the Throne and direct the Gentleman Usher of the Black Rod to 
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let the Commons know that the Lords Commissioners desire their attendance in 
the House of Lords to hear the commission read?. 

As soon as the members of the House of Commons appear at the bar, the Lord 
Chancellor informs them that he and the other Lords Commissioners have been 
empowered by letters patent under the Great Seal “to do all things in Her 
Majesty's name which are to be done on her part in this Parliament, as by the 
letters patent will more fully appear”. The letters patent are then read aloud by the 
Reading Clerk, after which the Lord Chancellor informs both Houses that, as 
soon as the members of the two Houses have taken the oath, the causes of the 
Sovereign's calling the Parliament will be declared to them, and he further 
informs the Commons that it is the Sovereign's pleasure that they should repair to 
the place where they are to sit, and there proceed to the choice of some proper 
person to be their Speaker, and that they should present such person, when they 
have chosen him, for the Sovereign's approbation. The Commons then retire to 
their own House to choose a Speaker, and the House of Lords is adjourned during 
pleasure. 


1 As to the Privy Council, see CONSTITUTIONAL LAW, vol. 9, paras. 1147 et seq. 

2 The Sovereign must meet the two Houses either in person or by representatives at the beginning 
of a new Parliament or new session of an existing Parliament: see 4 Co Inst 6; 1 Bl Com (14th Edn) 
153. 


1204. Proceedings in the House of Lords. In the House of Lords, when the 
House has been resumed and prayers have been said, the Lord Chancellor takes the 
oath. He goes alone to the table of the House, repeats the oath of allegiance and 
signs the roll, after which he returns to the Woolsack, and any lords who are 
present take the oath or make the affirmation prescribed by statute. Each lord 
presents his writ of summons to the clerk, signs the roll and shakes hands with the 
Lord Chancellor. 


1205. Election of the Speaker by the House of Commons. On returning 
from hearing the commission read, the members of the House of Commons 
immediately proceed to choose a Speaker, the mace lying beneath the table of the 
House. The chair is taken by that member, present in the House and not being a 
minister of the Crown, who has served for the longest period continuously as a 
member of the House!. The occupant of the chair calls upon a member to move 
that another member “do take the chair of this House as Speaker”, and this 
motion is seconded?. If no other candidate is proposed the motion is agreed to on 
the question being put, and the Speaker-elect submits himself to the House. If 
other candidates are proposed, each candidate submits himself, and a debate 
ensues, the question on nominations other than the first being put as an 
amendment to the question that the first member proposed do take the chair. 
When the House has chosen a Speaker, the Speaker-elect is led to the chair by his 
proposer and seconder and further acknowledges the honour done to him, the 
mace being placed upon the table. After congratulations from members, the 
leader of the House moves the adjournment, the Speaker-elect puts the question, 
and the proceedings are brought to a close?, 
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1 H. of C. Standing Orders (1979) (Public Business) no. 103A (1). 

2 When there is no contest for the office, the proposer and the seconder are generally chosen from 
different political parties to signify the united opinion of the House. 

3 For an unopposed election, see 230 Commons Journals 3. The present procedure came into effect 
on 8th August 1972 with the adoption of Standing Order no. 103A. For an opposed election under 
the former procedure, in which the Clerk of the House conducted the proceedings, see 226 
Commons Journals 184; see also May’s Parliamentary Practice (19th Edn) 265, 266. The Speaker is 
elected for the duration of the Parliament. If, owing to his death or resignation during the course 
of the Parliament, a vacancy occurs in the office, it is customary for a minister of the Crown in 
the Commons to acquaint the House that the Sovereign ‘‘gives leave to the House to proceed 
forthwith to the choice of a new Speaker”: see 232 Commons Journals 126; and May's 
Parliamentary Practice (19th Edn) 267, 268. The proceedings with regard to the election of a new 
Speaker during the course of a session depend on whether or not the Speaker is still a member of 
the House and able to take the chair. If the Speaker has intimated to the Queen his wish to 
relinquish his office, he continues to perform his duties and exercise the authority of Speaker until 
a successor is chosen, and this includes presiding at the election of his successor: see H. of C. 
Standing Orders (1979) (Public Business) no. 103A (2); and 232 Commons Journals 126. However, 
if the Speaker has ceased to be a member, or his unavoidable absence has been announced, the 
proceedings are the same as those described in the text. As soon as the choice of the House has 
been made, a minister of the Crown acquaints the House that he has it in command from Her 
Majesty that the House should present their Speaker, on a certain day, in the House of Peers for 
Her Majesty’s royal approbation. The approval of the Crown to the choice of the Commons is 
signified by the Royal Commissioners in the same way as at the beginning of a new Parliament, 
except that the new Speaker does not claim the privileges of the House, which have already been 
accorded to it upon the request of his predecessor. 


1206. Confirmation by the Crown of the Speaker’s election. On the second 
day of the first session of a new Parliament, the Lords Commissioners send the 
Gentleman Usher of the Black Rod to the Commons to desire their immediate 
attendance in the House of Lords. The Speaker-elect, with the Commons, comes 
to the bar of the House of Lords and acquaints the Lords Commissioners that, in 
obedience to the Sovereign’s commands, Her Majesty’s faithful Commons, in the 
exercise of their undoubted rights and privileges, have proceeded to the election 
of a Speaker, and, as the object of their choice, submits himself with all humility 
for the Sovereign’s gracious approbation. The Lords Commissioners intimate the 
approval of the Sovereign and confirm the election of the Speaker, who then 
proceeds, in the name and on behalf of the Commons of the United Kingdom, to 
lay claim “to their ancient and undoubted rights and privileges, and especially to 
freedom from arrest, to freedom of speech in debate, and to free access to Her 
Majesty whenever occasion may require it, and to the most favourable 
construction of all their proceedings’’!. He also prays, on his own account, that 
whatever error may occur in the discharge of his duty may be imputed to him 
alone, and not to Her Majesty’s faithful Commons. In answer to this speech the 
Lords Commissioners inform the Speaker “that Her Majesty most readily 
confirms all the rights and privileges which have ever been granted to or 
conferred upon the Commons by Her Majesty or any of Her Royal Predecessors” 
and assures him that Her Majesty will always put the most favourable 
construction on his words and actions. 


1 As to parliamentary privileges, see paras. 1479 et seq., post. 
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1207. Proceedings in the House of Commons after confirmation of the 
Speaker’s election. As soon as the ceremony of confirmation of the Speaker’s 
election has been concluded, the Speaker returns to the House of Commons and 
reports to the House that his election has been approved by the Sovereign and that 
the privileges of the House have been confirmed. He again thanks the House for 
the honour which it has conferred upon him, reminds members that it is 
incumbent upon them to take the oath prescribed by law, and himself takes the 
oath. Other members who are present then either take the oath or make the 
affirmation in the manner prescribed by statute’, after which they sign the roll. 


I See para. 1199, ante. 


(v) Proceedings at the Opening of Parliament 


1208. The Queen’s Speech. Neither House of Parliament can proceed with any 
public business until the session has been opened either by the Sovereign in person 
or by Lords Commissioners acting on her behalf. On this occasion the causes for 
the summoning of Parliament are communicated to the two Houses in the 
Queen’s Speech, which states the government’s policy and intended programme 
of business for the forthcoming session and informs the Commons that estimates 
of government expenditure will be laid before them. The causes of summons, as 
declared in the Queen’s Speech, do not bind Parliament to consider them alone, or 
to proceed at once to the consideration of any of them. In the first session of a 
new Parliament the Speech is not delivered until a Speaker of the House of 
Commons has been elected and an opportunity has been given to members of 
both Houses to take the oath!. In each subsequent session there are no such 
preliminary proceedings and the Speech is delivered on the first day. However, if 
a demise of the Crown takes place while Parliament is prorogued, the delivery of 
the Speech in the following session is delayed in order to enable members to take 
the oath of allegiance to the new Sovereign?. 


1 As to these preliminary proceedings, see paras. 1203-1207, ante. 
2 See e.g. 133 Lords Journals 3, 8. See also paras. 1213, 1214, post. 


1209. Opening of Parliament by the Sovereign in person. When the 
Sovereign opens the session in person!, she proceeds in state to the House of Lords 
where, seated on the Throne, she commands the Gentleman Usher of the Black 
Rod to summon the Commons. All the lords are in their robes and standing until 
the Sovereign commands them to be seated. 

Meanwhile, the House of Commons has met and prayers have been read. As 
soon as the Gentleman Usher of the Black Rod has announced the Sovereign’s 
command, the Speaker leaves the chair and proceeds to the House of Lords, 
followed by the members of the House. 

When he reaches the bar of the House of Lords, the Speaker bows to the 
Sovereign. The Lord Chancellor then hands a copy of the Speech to Her Majesty 
who reads it aloud, and then hands it back to the Lord Chancellor. The Sovereign 
then retires from the House and the Speaker and the members of the House of 
Commons withdraw to their own chamber. 
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1 See H.L. Standing Orders (1979) (Public Business) no. 1; and the Report of the Joint Committee 
on the Presence of the Sovereign in Parliament (H. of C. Paper (1901) no. 212). 


1210. Opening of Parliament when the Sovereign is not present. When the 
Sovereign is not present in person to open the session of Parliament, the task is 
deputed to the Lord Chancellor and four other Lords Commissioners, who are 
appointed by letters patent!. The Lord Chancellor reads Her Majesty’s Speech, 
and, except that there is no procession and that the Lords Commissioners request, 
instead of commanding, the attendance of the Commons, the proceedings are the 
same as when the Sovereign is present in person?. 

After the delivery of the Speech, both Houses adjourn during pleasure until 
later in the afternoon of the same day. 


I See para. 1203, ante. 
2 See para. 1206, ante. 


1211. Proceedings in the House of Lords after the opening of Parliament. 
When the House of Lords resumes its sitting a bill of a formal character, the Select 
Vestries Bill, is read a first time!. Immediately afterwards, the Lord Chancellor 
reports the Speech to the House, and an address thanking the Sovereign for her 
most gracious Speech is moved and seconded by lords to whom the duty has been 
entrusted by the government. The debate on the address is then adjourned?. 
Subsequent debate is continued on the following days when amendments to the 
address may be moved. As soon as the address has been agreed to? it is ordered to 
be presented to the Sovereign by the Lords with White Staves‘. 


1 The purpose of this first reading is to assert the Lords’ right of deliberating without reference to 
the immediate cause of summons, 

2 Before the House adjourns on the first day of the session it is customary to appoint lords to be 
Chairman and Principal Deputy Chairman of Committees (see para. 1049, ante) and the Appeal 
and Appellate Committees (see para. 1078, ante). In addition, an order is made to prevent 
stoppages in the streets. This order directs the Commissioner of the Police for the Metropolis to 
ensure that no obstruction is allowed to interfere with the passage of the lords to and from the 
House while it is sitting. 

3 The form of the address in answer to a Speech from the Throne is always the same, namely, 
“Most Gracious Sovereign, We Your Majesty’s most dutiful and loyal subjects, the Lords 
Spiritual and Temporal in Parliament assembled, beg leave to thank Your Majesty for the most 
gracious Speech which Your Majesty has addressed to both Houses of Parliament”. 

4 See para. 1016, ante. 


1212. Proceedings in the House of Commons after the opening of 
Parliament. The House of Commons resumes its sitting at 2.30 p.m. Various 
sessional orders are madet, and a bill of a formal character, the Outlawries Bill, is 
read the first time? ; certain other business may also be transacted?. The Speaker then 
reports to the House that he has been to the House of Lords to hear the Speech 
from the Throne, which he proceeds to read to the House. Two members who 
have been entrusted with the task by the government then move and second an 
address of thanks to the Sovereign. Upon this motion a debate may ensue, and as 
soon as the Speaker has proposed the question for the address it is possible for 
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members to hand in amendments to it at the tablet. Such amendments invariably 
raise questions of public policy, criticising the action of the government or its 
programme as disclosed in the Speech from the Throne*. As soon as the address 
has been agreed to by the House, an order is made for it to be presented to the 
Sovereign by “such members of the House as are of Her Majesty’s most 
honourable Privy Council, or of Her Majesty’s Household’’®. 


1 See 232 Commons Journals 3, 4. 

2 The purpose of this first reading is to assert the right of the House to deliberate without reference 
to the immediate cause of summons. 

3 See May’s Parliamentary Practice (19th Edn) 273. 

4 The Queen’s Speech is printed and can be obtained by members of either House of Parliament 
immediately after it has been delivered. 

5 Ifan amendment to the address is carried, it is usually treated as a vote of want of confidence in 
the government. For examples, see May’s Parliamentary Practice (19th Edn) 274; and see para. 
1006, note 3, ante. 

6 The form of the address in answer to the Speech from the Throne is similar to that in the House 
of Lords: see para. 1211, note 3, ante. 


(vi) Proceedings on a Demise of the Crown 


1213. Effect on Parliament of a demise of the Crown. A demise of the 
Crown! does not bring either a Parliament or a session to an end?. However, the 
two Houses are required to meet as soon as possible after a demise?. If Parliament 
is sitting when a demise of the Crown takes place, 1t must immediately proceed to 
act? without any formal summons. If it stands adjourned or is prorogued at the 
time of a demise, it must meet and sit with the least possible delay. Members of 
both Houses must proceed immediately to Westminster in order to take the oath 
of allegiance to the new Sovereign. Where there is a demise after a dissolution or 
expiration and before the day appointed for the new Parliament to meet, the late 
Parliament is revived for six months unless sooner prorogued or dissolved5. If the 
Sovereign then dies within six months of succession to the Throne, before a new 
Parliament has met, the old Parliament continues in existence for a further six 
months, subject as before to prorogation and dissolution®. Where there is a demise 
of the Crown on the day appointed for calling and assembling a new Parliament, 
or any day thereafter before it has met and sat, the new Parliament must 
immediately convene and sit’. 


1 Upon the abdication of King Edward VIII, there was a demise of the Crown by Act of 
Parliament: His Majesty’s Declaration of Abdication Act 1936, s. 1 (1). 

2 Representation of the People Act 1867, s. $1. 

3 See the Succession to the Crown Act 1707, ss. 4, 5. 

4 See para. 1214, post. 

5 Meeting of Parliament Act 1797, s. 3. 

6 Ibid., s. 4. 

7 Ibid., s. $. 


1214. Meeting of Parliament after a demise of the Crown. As soon as each 
House meets after a demise of the Crown, its members proceed immediately to 
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take the oath of allegiance to the new Sovereign. A message under the sign 
manual is sent to each House, in which the Sovereign acquaints the Lords and 
Commons of the death of his predecessor and states such other matters as may be 
necessary in the circumstances. 

Each House votes an address condoling with the Sovereign upon the death of 
his predecessor and expressing loyalty to him upon his accession to the Crown. If 
the demise of the Crown has taken place in the course of a session, business is then 
resumed and proceeds as usual; but, if it has occurred during a period of 
adjournment or prorogation, both Houses adjourn for a short period as soon as 
the addresses have been presented to the new Sovereign. 


(2) ADJOURNMENT OF PARLIAMENT 


1215. Power of each House to adjourn. Each House of Parliament has the 
power to adjourn its sittings for any period of time to be determined by an order 
of the House. Power is given by standing orders of the two Houses to the Lord 
Chancellor and the Speaker respectively, if they are satisfied that the public 
interest requires it, to summon the Houses to meet on an earlier date than that to 
which they have been adjourned!. 


1 See H. L. Standing Orders (1979) (Public Business) no. 14 (1); and H. of C. Standing Orders 
(1979) (Public Business) no. 122 (1). If the Lord Chancellor is unable to act for this purpose, the 
Chairman of Committees, after consultation with the government, may act in his stead: H. L. 
Standing Orders (1979) (Public Business) no. 14 (2). Special provision is made for the Lord 
Chancellor or, in his absence, the senior Lord of Appeal in Ordinary to accelerate the meeting of 
the House of Lords for judicial business: no. 14 (3). The Speaker, or in certain circumstances his 
deputies, may exercise these powers only on representations by Her Majesty’s ministers: H. of C. 
Standing Orders (1979) (Public Business) no. 122 (1). 


1216. Power of the Crown to adjourn Parliament and to summon 
Parliament when adjourned or prorogued. Formerly, the Crown signified its 
pleasure that both Houses of Parliament should adjourn, but there is no instance of 
an adjournment of this kind since 1814!. If both Houses of Parliament stand 
adjourned with more than fourteen days to run, the Crown may issue a 
proclamation, with the advice of the Privy Council, declaring that the two 
Houses are to meet on a named day not less than six days from the date of the 
proclamation; thereupon both Houses stand adjourned to that day, 
notwithstanding any previous adjournment”. When Parliament stands prorogued 
to a certain day, the Crown may issue a proclamation, with the advice of the 
Privy Council, declaring that Parliament is to meet on any earlier day after the 
proclamation; thereupon Parliament stands prorogued to that day, 
notwithstanding the previous prorogation?. 

Whenever the Crown authorises the calling out of any reserve force for 
permanent service, if Parliament stands adjourned or prorogued for more than 
five days, a proclamation must be issued for the meeting of Parliament within five 
days’. 
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If the Crown issues a proclamation „declaring a state of emergency when 
Parliament stands adjourned or prorogued for more than five days, the Crown 
must issue a proclamation summoning Parliament to meet within five days°. 


1 See 49 Lords Journals 747; 69 Commons Journals 132; and May’s Parliamentary Practice (19th 
Edn) 61. 

2 i. of Parliament Act 1799, s. 1; Meeting of Parliament Act 1870, s. 2. 

3 Meeting of Parliament Act 1797, s. 1; Parliament (Elections and Meeting) Act 1943, s. 34. 

4 Reserve Forces Act 1980, s. 10 (1), (2). As to where the calling up of the forces must be reported to 
Parliament, see ss. 11 (6) (a), 14 (5). 

5 Emergency Powers Act 1920, s. I (2); see CONSTITUTIONAL LAW, vol. 8, para. 983. 


(3) PROROGATION OF PARLIAMENT 


1217. Prorogation by exercise of the royal prerogative. A session of 
Parliament.can only be brought to an end by the exercise of the royal prerogative. 
Formerly, Parliament was prorogued at the end of the session by the Sovereign in 
person, but it has not been prorogued in this manner since 1854. It is now 
prorogued by a commission appointed for the purpose by letters patent under the 
Great Seal!. It is always prorogued to a definite day on which its next meeting is 
to take place: If it is decided afterwards to postpone the meeting to a date later than 
that which was originally fixed, the further prorogation can be effected by means 
of a royal proclamation, issued with the advice of the Privy Council, without any 
subsequent writ or commission under the Great Seal?. 


1 1 Bl Com (14th Edn) 187. See also e.g. 209 Lords Journals 1039. 
2 Prorogation Act 1867, s. 1. As to summoning Parliament at an earlier date, see para. 1216, ante. 


1218. Prorogation of Parliament by the Lords Commissioners. On the day 
appointed for prorogation the Lord Chancellor and four other Lords 
Commissioners send the Gentleman Usher of the Black Rod to request the 
attendance of the Commons. The royal assent is given by commission to any bills 
which are ready to receive it, after which the Lord Chancellor reads the Queen’s 
Prorogation Speech! which summarises the work of the session and then, in the 
Queen’s name and in obedience to her commands, prorogues Parliament. 


1 There is not always a speech at prorogation: see 124 Lords Journals 413; 127 Lords Journals 273. 


1219. Effect of prorogation upon proceedings in Parliament. The effect of 
prorogation is to put an end with certain exceptions to all proceedings in 
Parliament then current!. Thus, bills whose stages have not been completed when 
Parliament is prorogued lapse. However, proceedings on private bills, hybrid bills 
and provisional order confirmation bills are sometimes suspended over a 
prorogation or dissolution. An order is made by each House enabling the bill in 
question to be reintroduced if a declaration is deposited to prove its identity with 
the bill of the previous session. The stages through which the bill may have 
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already passed are then taken formally, after which its remaining stages proceed in 
the ordinary manner. 

There are certain exceptions to the rule by which prorogation puts an end to all 
proceedings then current in Parliament. These are: 


(1) the House of Lords has power to sit as a court of appeal while Parliament 
is prorogued or after it has been dissolved? ; 

(2) impeachments by the Commons may be carried on from one session to 
another, and from one Parliament to another?; 

(3) prorogation and dissolution are disregarded in reckoning statutory periods 
in connection with statutory instruments‘ and special procedure orders5; 

(4) the orders of appointment of certain House of Lords committees remain in 
effect notwithstanding the prorogation of Parliament until the House 
makes fresh orders of appointment in the succeeding session® ; 

(s) select committees in the House of Commons may be appointed and 
nominated for the lifetime of a Parliament by means of standing orders’, 
but such committees may not meet during periods when Parliament is 
prorogued. 


1 See May’s Parliamentary Practice (19th Edn) 260, 261. 

2 See COURTS, vol. 10, para. 753. 

3 4 Hatsell’s Precedents of Proceedings in the House of Commons (1888 Edn) 273, 274n. 

4 Statutory Instruments Act 1946, s. 7 (1). 

§ Statutory Orders (Special Procedure) Act 1945, s. 4 (1); Statutory Orders (Special Procedure) Act 
1965, ss. 1 (1), (2), (4), 2 (4), Schedule. 

6 See H.L. Standing Orders (1979) (Public Business) no. 61. 

7 See e.g. 231 Commons Journals 72, 73. 


(4) DISSOLUTION OF PARLIAMENT 


1220. Duration of Parliament. Parliament can be dissolved at any time by the 
Crown by the exercise of the royal prerogative, but its duration is limited by 
statute. Unless sooner dissolved, Parliament expires after a period of five years 
from the day on which by the writ of summons it was appointed to meet!. 


Septennial Act 1715; Parliament Act 1911, s. 7. During the 1914-18 war, the duration of 
Parliament was prolonged by the Parliament and Registration Act 1916; Parliament and Local 
Elections Act 1916; Parliament and Local Elections Act 1917; and the Parliament and Local 
Elections (No. 2) Act 1917 (all repealed). The duration of Parliament was prolonged during the 
1939-45 war by the Prolongation of Parliament Act 1940; Prolongation of Parliament Act 1941; 
Prolongation of Parliament Act 1942; Prolongation of Parliament Act 1943; and the Prolongation 
of Parliament Act 1944 (all repealed). 


=] 


1221. Manner of dissolving Parliament. Formerly, Parliament was dissolved 
by the Sovereign in person, but this method of dissolution has not been used since 
the reign of George III. Parliament is now dissolved by proclamation under the 
Great Seal. The proclamation is made by the Sovereign with the advice of the 
Privy Council and announces at the same time that orders have been given for 
writs to be issued in due form for the summoning of a new Parliament’. Parliament 
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is usually dissolved after it has been prorogued to a definite date?, but it may also 
be dissolved when both Houses stand adjourned?. 


1 See para. 1196, ante. 
2 See e.g. 202 Lords Journals 352. 
3 See e.g. 212 Lords Journals 382. 


5. THE LEGISLATIVE WORK OF PARLIAMENT 
(1) CLASSIFICATION OF LEGISLATION 


1222. Public and private bills. Bills submitted to Parliament are divided into 
two classes and are described either as public or private bills!. A public bill may be 
introduced by a member of either House, but a private bill may only be laid 
before Parliament upon a petition presented by the parties interested?. With 
certain exceptions? each House has the right to originate and pass any public bill. 


1 As to hybrid bills, see para. 1307, post. 

2 For the distinction between private and public bills, see May’s Parliamentary Practice (19th Edn) 
463, 861-876; Ilbert's Legislative Methods and Forms (1901 Edn) 28 et seq. 

3 See para. 1021, ante, and para. 1438, post. 


1223. Distinction between public and private bills. As a general rule, it may 
be laid down that any measure the object of which is to alter the general law or 
which deals in any way with the public revenue, with the general administration 
of justice or with the constitution or election of local governing bodies should be 
introduced as a public bill; whereas any measure which confers particular powers 
or benefits on any person or body of persons, including individuals, local 
authorities, statutory companies or private corporations, in excess of or in conflict 
with the general law, should be introduced as a private bill’. 


1 See paras. 1316, 1317, post. A bill which extended the powers of investment of an indefinite 
number of trust funds beyond the general law and which might apply to all institutions of a 
particular class throughout the country has been held not proper to proceed as a private bill: see 
600 H. of C. Official Report (sth series), 23rd February 1959, cols. 787, 788 (National Association of 
Almshouses (Investment) Bill). As to the power of local authorities to promote bills, see LOCAL 
GOVERNMENT, vol. 28, paras. 1320-1322, and LONDON GOVERNMENT, vol. 29, para. 78. As to Greater 
London Council money bills, see para. 1336, post. 


1224. Hybrid bills. Bills which, although introduced into Parliament as public 
bills, are found to affect private interests are subject partly to the rules of 
procedure which govern private bills! and partly to those which govern public 
bills’, and are known as hybrid bills. A bill relating to Crown property, or a bill 
introduced by the government, even if it affects private interests, must be 
introduced as a public bill and not as a private bill because the Crown cannot 
petition itself in Parliament. Such a bill is treated as a hybrid bill’. 


I See paras. 1320-1322, 1355 et seq., post. 
2 See paras. 1231 et seq., post. 
3 For the procedure on hybrid bills, see paras. 1307-1310, post. 
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1225. Bills to confirm orders. Bills to confirm provisional orders and bills 
presented under the Statutory Orders (Special Procedure) Acts 1945 and 1965 are 
measures introduced by certain ministers of the Crown in order to obtain 
legislative sanction for an order, or series of orders, which they have made under 
powers conferred upon them by Parliament, and which they are empowered to 
embody in a bill and submit to Parliament for confirmation in that form. These 
bills in their progress through Parliament are treated partly as public bills and 
partly as private bills!. 


1 See further paras. 1399 et seq., post. See also LOCAL GOVERNMENT, vol. 28, para. 1321. 


1226. General Synod Measures. The General Synod of the Church of England 
may frame and pass legislative proposals!, termed Measures, concerning the 
Church of England. A Measure agreed to by the General Synod is submitted by its 
Legislative Committee to the Ecclesiastical Committee of members of both 
Houses whose duty it is to report to Parliament upon the nature and legal effect 
and expediency of the Measure. The report and the text of the Measure are laid 
before Parliament, and a resolution is submitted to each House directing that the 
Measure, in the form laid before Parliament, be presented to Her Majesty?. When 
this resolution has been passed by each House and the royal assent signified, the 
Measure has the force and effect of an Act of Parliament?. Parliament has thus no 
power to amend a Measure, but either house, by declining to agree to the 
resolution, is able to effect its rejection‘. 


1 Le. under the Church of England (Assembly) Powers Act 1919, ss. 3, 4; Synodical Government 
Measure 1969, s. 2: see ECCLESIASTICAL LAW, vol. 14, paras. 399 et seq. 

2 See ECCLESIASTICAL LAW, vol. 14, paras. 406 et seq. 

3 See ECCLESIASTICAL LAW, vol. 14, para. 410. 

4 See 158 Lords Journals 55 ; 181 Commons Journals 378; 182 Commons Journals 378 ; 183 Commons 
Journals 204. 


Cee ak eiNGeer PUBEIC BILES 


1227. Government bills. The Office of the Parliamentary Counsel’ is 
responsible for the drafting of all government bills except the Consolidated Fund 
and Appropriation bills, which are in common form, and bills, or provisions of 
bills, extending exclusively to Scotland or Northern Ireland, which are handled 
by the Parliamentary Draftsmen for Scotland? and the Legislative Draftsmen for 
Northern Ireland respectively?. 


1 The Office of the Parliamentary Counsel was constituted by a Treasury Minute dated 8th 
February 1869. The professional staff consists of a number of barristers and solicitors whose whole 
time is devoted to the work of the office. Members of the office are seconded in turn to the Law 
Commission for the preparation of consolidation, statute law revision and law reform bills. 

2 The Parliamentary Draftsmen for Scotland are advocates and constitute the professional staff of 
the Lord Advocate’s Department. These draftsmen, together with draftsmen attached to the 
Scottish Law Commission, are from time to time engaged in the preparation of consolidation, 
statute law revision and law reform bills for that commission. 
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3 The Legislative Draftsmen for Northern Ireland, who are barristers and solicitors of Northern 
Ireland, also draft Orders in Council under the Northern Ireland Act 1974, Sch. 1, and 
consolidation, statute law revision and law reform bills applying to Northern Ireland. 


1228. Authority for drafting and introducing government bills. When the 
government has approved proposals for legislation and allotted a place in the 
legislative programme for those proposals, the draftsman is authorised to prepare 
the bill on the instructions of the department or departments concerned. When 
the bill has been settled to the satisfaction of the minister or ministers responsible 
for it, it is circulated in draft to his colleagues before being presented to 
Parliament. 


1229. Functions of counsel during progress of government bills. The 
draftsman, in company with officials of the department responsible for a 
government bill, may attend the sittings of Parliament or of parliamentary 
committees when the bill is under discussion. All notices required to be given in 
connection with the presentation of the bill, any money resolution to be moved in 
connection with it, and any government amendments to the bill are handed in to 
the Public Bill Office of the appropriate House by the counsel in charge of the bill. 
It is also his duty to draft all government amendments and to advise the 
government (and, if called upon, the presiding officer of either House or the 
chairman of a standing committee in the Commons) as to the effect of 
amendments. He also appears before the Joint Committee on Consolidation &c. 
Bills to explain the contents of consolidation and statute law revision bills’. 


1 See para. 1314, post. 


1230. Public bills presented by private members. A private member who 
introduces a public bill is responsible for drafting the bill himself or for obtaining 
the necessary drafting assistance. Such bills are examined by the departments 
concerned, and any government amendments which are considered to be 
necessary are drafted, on the instructions of the government, by the Parliamentary 
Counsel or the Parliamentary Draftsmen for Scotland, as the case may be. 


(3) PUBLIC BILLS 


(i) Presentation and First Reading 


A. PROCEDURE IN THE HOUSE OF LORDS 


1231. Introduction and first reading of a bill in the House of Lords. Any 
lord spiritual or lord temporal has the right to introduce a bill in the House of 
Lords without either moving for leave or giving previous notice to the House of 
his intention to bring it int. A bill which is presented to the House of Lords is 
almost invariably read a first time without discussion as a matter of courtesy, and 
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therefore, as a general rule, no opposition is offered to the motion “That this bill 
be now read a first time” ?, As soon as the motion has been agreed to, an order is 
made for the bill to be printed?. 


1 See May’s Parliamentary Practice (19th Edn) 467. However, for a bill (other than one mentioned 
in the Queen's Speech) which touches wholly or substantially upon the royal prerogative, it is 
customary to move an address, of which notice is required, for the consent of the Crown before 
the bill is introduced. As to the consent of the Crown in general, see para. 1288, post. 

2 See May’s Parliamentary Practice (19th Edn) 468. 

3 Unless a bill is very short and is self-explanatory, it is customary to prefix to it an explanatory 
memorandum. This must be confined to explanation and must not be argumentative in 
character. 


1232. No two stages of a bill on the same day. After the motion for first 
reading has been agreed to, the lord in charge of a bill may give notice of the day 
on which he proposes to move its second reading. No two stages of a bill may be 
taken on the same day!. A motion, notice of which must be given on the order 
paper, must be made and carried whenever it is desired to suspend the standing 
order which embodies this rule?. 


1 See H. L. Standing Orders (1979) (Public Business) no. 43. 

2 As to such notices, see para. 1057, ante. For an instance of a bill being carried through both 
Houses in a single day, see the proceedings on the Northern Ireland Bill 1972 in 204 Lords Journals 
159; 227 Commons Journals 171, 172. See also H.L. Standing Orders (1979) (Public Business) no. 
82. 


1233. Bills sent up from the House of Commons. Bills sent up from the 
House of Commons receive a first reading as a matter of course. Unless, within 
twelve sitting days after a bill has been brought from the Commons, a lord gives 
notice of a date for its second reading, the bill may only be proceeded with in the 
same session after eight days’ notice’. 


1 H.L. Standing Orders (1979) (Public Business) no. 46. 


B. PROCEDURE IN THE HOUSE OF COMMONS 


1234. Presentation and first reading in the House of Commons. In the 
House of Commons a public bill may be presented either under the procedure laid 
down in the standing order relating to the presentation of public bills*, or upon an 
order of the House, or by being brought from the House of Lords. The majority 
of bills originating in the Commons are presented under that standing order?. A 
member who, after giving notice, presents a bill in this way brings it to the table at 
the commencement of public business, on being called by the Speaker. The clerk 
reads the short title of the bill, and the member, in reply to a question from the 
Speaker, chooses a day for its second reading?. It is not necessary for a member 
when introducing a bill to lay the text before the House. He need only present a 
dummy which is obtained from the Public Bill Office and carries the short and 
long titles of the bill, the name of the member presenting the bill and the names of 
members who support it. The number of names on the back of a bill must not 
exceed twelve, including that of the member presenting it. 
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1 Le. H. of C. Standing Orders (1979) (Public Business) no. 37, as to which see para. 1181, ante. 
2 This method of presentation, which was initiated in 1902, was based on that of the House of 
Lords: see 103 H. of C. Official Report (4th series), 17th February 1902, cols. 267—294. 

3 H. of C. Standing Orders (1979) (Public Business) no. 37 (2). 


1235. Presentation of a bill by order of the House of Commons. The 
procedure of presenting a bill by order of the House of Commons has been 
practically superseded, except for bills founded on financial resolutions and bills 
introduced under the standing order relating to motions for leave to bring in bills’. 
Certain preliminary business may precede the introduction of a bill upon an order 
of the House. For instance, the introduction of a bill whose main object is to raise 
money, whether by taxation or loan, or to authorise a grant out of the 
Consolidated Fund, must be preceded by Ways and Means or Supply resolutions 
passed by the House?. The practice of initiating legislation by preliminary 
discussion of resolutions in committee of the whole House has now been 
superseded by the prior presentation to Parliament of papers setting out the 
principles of the legislation that is proposed. In the absence of preliminaries, a 
motion is made for leave to bring in a bill. This motion often led to protracted 
debate which merely duplicated debate on the second reading, an inconvenience 
which explains why this method of introducing bills has been largely abandoned. 
However, a modified form of this procedure is provided by standing order?. This 
standing order enables a member to move for leave to bring in a bill at the 
commencement of public business on Tuesdays and Wednesdays and, if the 
motion is made by a minister of the Crown, on Mondays and Thursdays also; if 
the motion is opposed the Speaker, after permitting, if he thinks fit, a brief 
explanatory statement from the mover, and from a member who opposes the 
motion, must put either the question on it or the question that the debate be 
adjourned‘. 

When a member has obtained the leave of the House to bring in a bill, the 
Speaker asks who will prepare and bring in the bill. The member responsible then 
states the names of the other members who are acting with him in bringing it in, 
after which he leaves his seat and goes to the bar of the House. The Speaker calls 
him by name, and the member with the customary three bows walks to the table 
of the House and hands the dummy bill to the clerk, who reads its short title. In 
reply to a question from the Speaker, the member chooses a day for the second 
reading of the bill. 


1 Le. under H. of C. Standing Orders (1979) (Public Business) no. 13: see para. 1181, ante. 
2 See paras. 1442, 1467 et seq., post. 

3 Le. by H. of C. Standing Orders (1979) (Public Business) no. 13. 

4 See ibid., no. 13 (1). 


1236. Presentation of bill brought from the House of Lords. A bill brought 
from the House of Lords is proceeded with in the Commons only if a member is 
willing to take charge of itt. He signifies his intention so to do at the table, and 
names a day for second reading. The bill is then deemed to have been read the first 
time and to have been ordered to be read a second time upon the named day, and 
is ordered to be printed?. 
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1 No member of the House of Commons except a minister of the Crown may take up a bill 
brought from the House of Lords which has as its main object the creation of a charge on the 
public revenue: see H. of C. Standing Orders (1979) (Public Business) no. 91. 

2 See ibid., no. 37 (3). 


(ii) Second Reading 


1237. Second reading generally. The second reading is the stage at which the 
House which is considering the measure is called upon either to affirm or to reject 
the principle upon which the bill is based!. Strictly it is irregular in both Houses 
for members to discuss the details of clauses during a second reading debate, but 
debate is not confined to the contents of the bill and other methods of attaining its 
objects may be considered?. . 


1 At this stage of a public bill, counsel may be heard at the bar in either House. Today such a 
proceeding would be unusual, but in the past the practice was not uncommon if a bill affected 
private interests in a manner distinct from the general interests of the country: see May’s 
Parliamentary Practice (19th Edn) 473, 502. 

2 For the detailed application of the rules governing debate on second reading in both Houses, see 
May’s Parliamentary Practice (19th Edn) 470, 497-500. 


1238. Procedure on second reading. The procedure with regard to the second 
reading of a bill is almost identical in both Houses. When the order of the day for 
the second reading of the bill is read by the clerk at the table, the member who is 
in charge of the measure moves that the bill be now read a second time. He takes 
this opportunity of explaining the main provisions of the bill and of 
recommending it to the House, after which a debate may ensue in which the 
opponents of the measure have an opportunity of expressing their objections to 
the principles which underlie the bill. If, when the order of the day is read, no 
motion is made to read the bill a second time, or the member in charge does not 
name a subsequent day for the second reading, the order lapses and a fresh order 
must be made before the second reading may be taken!. 


1 The House of Lords no longer makes orders of this kind. 


1239. Usual method of opposing bill on second reading. If the motion for 
the second reading is not opposed, the question is put from the Woolsack in the 
House of Lords and from the chair in the House of Commons ‘‘That the bill be 
now read a second time”. It is possible for opponents dÍ a bill to vote against the 
motion, but if it were negatived, the question on what day the bill should be read a 
second time would technically still have to be decided, and the bill would thus still 
be before the House. For this reason it is open to the opponents of a bill to 
challenge the question by moving an amendment to the effect that the second 
reading shall not take place for a definite period of time, usually three or six 
months. The object of an amendment of this kind is to ensure that the bill will not 
be considered further during the course of the session. The method of proposing 
this amendment is to move to leave out the word “now” which stands in the 
original question “That the bill be now read a second time”, and to add the words 
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“upon this day three months” or “upon this day six months”, as the case may be, 
at the end of the question. In the House of Lords the question proposed for 
decision is “That this amendment be agreed to”; in the House of Commons 
“That the word ‘now’ stand part of the question”. If this course of action is agreed 
to by either House, the resulting postponement is tantamount to the rejection of 
the bill. The bill is removed from the list of bills in progress in the House of Lords 
and from the order book of the House of Commons and is not restored to the list 
or order book even if the session extends beyond the period of postponement. 


1240. Reasoned amendment. A member may also oppose the motion for the 
second reading of a bill by moving, as an amendment to the original question, a 
motion stating definite reasons why the House should not proceed further with 
the consideration of the bill. The principle of relevancy in an amendment applies 
equally to a “reasoned amendment”. It should relate to the bill before the House 
and should be one which, if carried, would state clearly the reason which had 
induced the House not to read the bill a second time. Therefore, a reasoned 
amendment should: 


(1) declare some principle adverse to, or differing from, the principles of the 
ill; 

(2) state definite grounds upon which it would be inexpedient for the House to 
proceed further with the bill; or 

(3) demand that further information on the matters dealt with in the bill should 
be made available, before the House is asked to agree to a second reading, 
either by means of an inquiry by a Royal Commission or a select committee 
or by the production of papers or other evidence’. 


As a general rule a bill is dropped for the session when an adverse amendment 
of this kind is carried. 

In the House of Lords, it is in order to move a reasoned amendment in support 
of the second reading. The object of such an amendment is to invite the House to 
place on record a particular point of view while at the same time resolving that the 
bill be read a second time?. 


1 See May’s Parliamentary Practice (19th Edn) 471, 499, 500. See also the Report from the Select 
Committee of the House of Commons on Public and Private Business of the House (H. of C. 
Paper (1837) no. 517). 

2 See May’s Parliamentary Practice (19th Edn) 472. 


1241. Effect of amendment being negatived. In the House of Lords the 
question “That the bill be now read a second time” is put immediately after any 
amendment to the motion for the second reading has been negatived. In the 
House of Commons, if an amendment to the effect that the second reading is to be 
postponed! is negatived, the Speaker is directed forthwith to declare the bill to be 
read a second time?. Ifa reasoned amendment is negatived, the Speaker is directed 
to put forthwith the question that the bill be read a second time?. 


I See para. 1239, ante. 
2 H. of C. Standing Orders (1979) (Public Business) no. 39 (1). 
3 Ibid., no. 39 (2). 
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1242. Reference of a bill in the House of Commons to a second reading 
committee. When a bill has been printed and delivered to the Vote Office, a 
motion, of which at least ten days’ notice has been given, may be made by a 
minister at the commencement of public business that the bill be referred to a 
second reading committee. The question is put without amendment or debate 
and, if at least twenty members by rising in their places signify their objection, the 
Speaker must declare that the noes have it!. However, if the motion is carried, the 
committee must report to the House whether or not it recommends that the bill 
ought to be read a second time. In the latter case it may state its reasons for so 
recommending. When subsequently in the House a motion is made for the second 


reading of a bill reported from a second reading committee, the question on it is 
decided forthwith?. 


1 H. of C. Standing Orders (1979) (Public Business) no. 66 (1); see also para. 1264, post. 
2 Ibid., no. 66 (4). 


1243. Second reading in the House of Commons of bills relating 
exclusively to Scotland. If, after a public bill has been printed, whether 
introduced in the House of Commons or brought from the House of Lords, the 
Speaker of the House of Commons is of opinion that its provisions relate 
exclusively to Scotland, he must give a certificate to that effect!. When the order 
for the second reading of a certified bill is read, a minister of the Crown may 
move a motion, which must be decided without amendment or debate, to refer 
the bill to the Scottish Grand Committee?. If, when this question is put, not less 
than ten members by rising in their places signify their objection, the Speaker 
must declare that the noes have it?. However, if the motion is carried, the Scottish 
Grand Committee is required to consider the bill in relation to its principle and to 
report accordingly to the House. The House orders the bill to be read a second 
time on a future day‘; and when subsequently the order for second reading is read, 
a minister of the Crown may move a motion, which must be decided without 
amendment or debate, to commit the bill to a Scottish Standing Committee”. 
This procedure cannot be applied if at least six members have given notice of an 
amendment to the question for the second reading of the bill®. If the motion is 
agreed to, the bill is deemed to be read a second time, is committed to a Scottish 
Standing Committee and proceeds through its remaining stages according to the 
ordinary practice of the House’. 


1 H. of C. Standing Orders (1979) (Public Business) no. 67 (1). The certificate must not be withheld 
by reason only that a provision of the bill in question amends the House of Commons 
Disqualification Act 1975, Sch. 1: H. of C. Standing Orders (1979) (Public Business) no. 67 (1) 
proviso. 

2 Ibid., no. 67 (2). As to the Scottish Grand Committee, see para. 1266, post. 

3 Ibid., no. 67 (2). 

4 Ibid., no. 67 (3). 

5 Ibid., no. 67 (4). See para. 1267, post. 

6 Ibid., no. 67 (4) proviso. 

7 See ibid., no. 67 (5). 


1244. Second reading in the House of Commons of bills relating to Wales. 
When a bill has been printed and delivered to the Vote Office, a motion, of which 


Paras. 1244-1246 Vol. 34: Parliament 496 


not less than ten days’ notice has been given, may be made by a minister of the 
Crown at the commencement of public business that the bill be referred to the 
Welsh Grand Committee. The question is put without amendment or debate and, 
if at least twenty members by rising in their places signify their objection, the 
Speaker must declare that the noes have it!. However, if the motion is carried, the 
Welsh Grand Committee must report to the House whether or not it 
recommends that the bill ought to be read a second time; and in the latter case it 
may state its reasons for so recommending”. When subsequently in the House a 
motion is made for the second reading of a bill reported from the Welsh Grand 
Committee, the question on it is decided forthwith?. 


1 H. of C. Standing Orders (1979) (Public Business) no. 72 (2). As to the Welsh Grand Committee, 
see para. 1268, post. 

2 Ibid., no. GE) (3). 

3 Ibid., no. 72 (4). 


(iii) Committee Stage 
A. PROCEDURE IN THE HOUSE OF LORDS 


1245. Commitment. In the House of Lords, as soon as a public bill has been read 
a second time the ordinary practice is to commit it, without question put, to a 
committee of the whole House. Occasionally, and particularly in the case of a 
purely financial bill, a motion that the bill be not committed is moved 
immediately after second reading. If this is agreed to the bill proceeds to third 
reading on a subsequent day. If it is considered desirable, a public bill may be 
referred to a select committee of the House or to a joint committee of the two 
Houses! before it is considered in committee of the whole House?. Certain bills? 
as referred as a matter of course to the Joint Committee on Consolidation &c. 
Bills, and upon the receipt of that committee’s report are then recommitted to a 
committee of the whole House. Occasionally, bills have been referred to a Public 
Bill Committee’. 


1 See paras. 1068, 1075, ante. 

2 For the procedure in a select or joint committee on a public bill, see para. 1278, post. 
3 Le. consolidation bills: see para. 1314, post. 

4 See para. 1252, post. 


1246. Notice of the day for a committee of the whole House. When a bill 
has been committed to a committee of the whole House, notice is given on the 
order paper of the day on which the committee stage is to be taken. This practice 
is essential for the convenience of the House, for it enables lords who wish to 
amend the bill to prepare their amendments before the appointed day, and it gives 
to the supporters of the measure and the government departments which may be 
interested in its provisions an opportunity of seeing the amendments, which are 
printed and circulated, before the House goes into committee. 

If, at the time appointed for the House to go into committee on a bill, no 
amendment has been set down and it appears that no lord wishes to speak to the 
bill or to table a manuscript amendment, the lord in charge of the bill may, having 
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given notice, move “That the order of commitment be discharged”, provided 
that the question may not be put on any such motion if a single lord objects!. If 
such a motion is agreed to the bill proceeds directly to third reading on a 
subsequent day. 


1 H. L. Standing Orders (1979) (Public Business) no. 44 (2). 


1247. Amendments. Amendments to bills may be handed in at the table of the 
House, or the Public Bill Office, or sent to the Clerk of the Parliaments, as soon as 
the bill has been read a second time. Each amendment, or series of amendments, 
proposed by any lord is printed and circulated as soon as possible after it has been 
received. If there are many amendments they are arranged and numbered by the 
Public Bill Office on a marshalled list which is printed before the committee stage 
is takent. 

There are certain rules relating to the order in which amendments are taken. 
The governing principle is that amendments are considered in the order of their 
page, line and word reference in the bill, with the exception that amendments to 
the preamble and to the title are considered last. An amendment to insert words 
takes precedence over an amendment to leave out words in the same place. All 
amendments to a clause or schedule are considered before an amendment to leave 
out an entire clause or schedule is taken into consideration. Amendments to a 
proposed new clause or schedule are considered before the clause or schedule itself 
is proposed to the committee. When two lords table an amendment to the same 
place in the bill their amendments are marshalled in the order in which they were 
handed in, except that amendments tabled by a member of the government are 
placed first. 


1 At the committee stage, and sometimes upon report, manuscript amendments, i.e. amendments 
of which notice has not been given, may be moved. In such a case the text of the amendment is 
read out to the committee, or the House, both by the lord moving it and by the lord in the chair 
when he puts the question. 


1248. Motion for going into committee of the whole House. Upon the 
motion being read for the House to go into committee, the lord who 1s in charge of 
the bill moves “That the House do now resolve itself into a committee upon the 
bill”. This motion is then put from the Woolsack, but before it is agreed to by the 
House it may be objected to on the grounds that sufficient time has not been 
allowed for framing amendments or for other reasons. The opportunity may also 
be taken on this motion for explaining the general tenor of groups of amendments 
or other matters relevant to the committee stage’. 

Any lord may move that an instruction be given to the committee. Instructions 
may be either (1) permissive, which enable the committee to do something it 
could not otherwise do, such as extend the scope of the bill or divide the bill into 
two bills; or (2) mandatory, prescribing a certain course of action, such as the 
consideration of clauses and schedules in a particular order, or the omission of 
certain clauses?. 


1 See e.g. 288 House of Lords Official Report (sth series), 6th February 1968, cols. 1075-1086 
(Administration of Justice Bill 1968). 
2 See May’s Parliamentary Practice (19th Edn) 473, 474. 
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1249. Procedure in committee of the whole House. As soon as the motion to 
go into committee has been agreed to by the House, the Chairman of Committees 
takes his seat at the table and presides over the committee. The standing order 
forbidding more than one speech on any motion does not apply when the House 
is in committee!. l 

The title of the bill and its preamble, if there is one?, are usually postponed until 
consideration of the clauses and schedules has been concluded. The chairman puts 
the two questions separately: “That the title be postponed” and “That the 
preamble be postponed”. 

The clauses are considered in numerical sequence unless an instruction varying 
that sequence has been agreed to by the House. The chairman calls each clause in 
turn by its number. At this point any amendments to the clause are taken in 
sequence. The chairman calls the lord in whose name the amendment stands?. As 
soon as he has moved his amendment the chairman puts the question “That this 
amendment be agreed to”. Any amendments to the original amendment are then 
taken. Once an amendment has been moved it may not be withdrawn except by 
leave of the committee, which must be unanimous. Amendments to the original 
amendment must be disposed of before the question is finally put on that 
amendment. 

When all the amendments to a clause have been disposed of the chairman puts 
the question “That clause. . . [or clause . . . as amended] stand part of the bill”. On 
this question any lord who wishes to propose the omission of the clause addresses 
the committee. The committee may, upon motion, postpone a clause which is 
then taken up later. This course should not be adopted when an amendment has 
already been made to the clause. When the clause has been disposed of, 
consideration of it cannot be resumed by the committee. 

Schedules are treated in the same way as clauses, and amendments to a schedule 
are dealt with in the same manner as amendments to clauses. An amendment to a 
schedule is out of order, however, if it goes outside the scope of, or is contrary to, 
a clause which the House has passed. The question is put on each schedule: “That 
this be schedule . . . to the bill” or “That this schedule as amended be schedule . . . 
to the bill”. 

A new clause or a new schedule is treated as an ordinary amendment and may 
be proposed when the committee reaches the place where it is desired to insert it; 
and proposed amendments to these new clauses or schedules are dealt with in the 
same way as amendments to existing clauses or schedules. 

The committee having gone through the clauses and schedules, and the 
preamble, if there is one, and the title having been agreed to, the consideration of 
the bill in committee is concluded. 


1 See H.L. Standing Orders (1979) (Public Business) no. 27 (1) (a), and para. 1061, ante. 

2 It is now unusual to have a preamble to a public bill, except in some bills of constitutional 
importance or certain bills to give effect to international conventions: see May’s Parliamentary 
Practice (19th Edn) 465. For examples of preambles, see the International Monetary Fund Act 
1970; Endangered Species (Import and Export) Act 1976; and the Foreign Boycotts Bill 1978. 


3 In the event of the absence of the lord in whose name an amendment stands, it is permissible for 
another lord to move it on his behalf. 


1250. House resumed. At the conclusion of the committee stage the Chairman 
of Committees puts the question “That the House be resumed”. When this is 
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agreed to, the Lord Chancellor returns to the Woolsack and the chairman leaves 
the chair. When the House is resumed, the chairman says: ‘“The committee of the 
whole House to whom the...... Bill was referred have gone through the same 
and direct me to report it to your lordships with amendments [or without 
amendment]’’. If the committee of the whole House does not go through the 
whole bill at one sitting, a motion is made for the House to be resumed and a day 
is appointed for the resumption of the committee stage, when the committee 
proceeds from the point in the bill where it left off. This motion may be moved at 
any time during the proceedings of the committee. It is also possible for the House 
to agree to a motion to recommit the bill wholly or partially?. 


1 See 208 Lords Journals 962; and para. 1280, post. 


1251. Report from a committee of the whole House received. If a bill is 
reported without amendment the lord in charge of it usually moves forthwith 
“That this report be now received”. If this motion is agreed to, the next stage is 
the third reading. If the bill has been amended the report is received on a later date 
and an order is made for the bill to be reprinted as amended. 

However, it is possible to postpone the receipt of the report to a later date even 
though the bill has passed through a committee of the whole House without 
amendment. In this case the lord in charge of the bill does not move the motion 
for receiving the report forthwith and it is tabled for a subsequent day when 
amendments, in some instances to implement undertakings given in committee, 
may be moved to the bill’. 


1 See the First Report of the Select Committee on Procedure of the House (189 Lords Journals 38) ; 
and e.g. 209 Lords Journals 254, 260. 


1252. Public bill committees. In order to save time on the floor of the House a 
public bill may be committed after second reading to a select committee known as 
a public bill committee instead of to a committee of the whole House. Such a 
committee normally consists of about fourteen lords, together with the Chairman 
of Committees or one of the deputy chairmen in the chair. 

The members of a public bill committee are appointed by the House on the 
proposal of the Committee of Selection!. The procedure observed is so far as 
possible the same as that observed in a committee of the whole House. Lords not 
members of the committee may attend, speak and move amendments, but they 
may not vote?. Amendments are printed and circulated as for a committee of the 
whole House. 

Unless the House otherwise orders, a bill which has been committed to a public 
bill committee is not recommitted to a committee of the whole House but 
proceeds directly to report on the floor of the House. 


1 As to the Committee of Selection, see para. 1081, ante. 
2 H.L. Standing Orders (1979) (Public Business) no. 62. 
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B. PROCEDURE IN THE HOUSE OF COMMONS 
(A) In general 


1253. General rule as to committal. In the House of Commons, as soon as a 
public bill has been read a second time, it stands committed to a standing 
committee!. There are, however, a number of exceptions to this procedure?. 


1 Sce H. of C. Standing Orders (1979) (Public Business) no. 40 (1). 
2 See para. 1254, post. 


1254. Exceptions to rule. Consolidated Fund Bills and Appropriation Bills 
must be committed to a committee of the whole House; bills to confirm 
provisional orders, after committal, stand referred to the Committee of 
Selection!; and a motion may be made to commit any other public bill to a 
committee of the whole House, to a select committee? or to a joint committee of 
the two Houses’. A motion of this kind, for which no notice is required, must be 
made immediately after the second reading of the bill and may be taken after the 
time has expired for opposed business. The question on this motion must be put 
forthwith and decided without amendment or debate. Finally, a member who is 
in charge of a bill may move that some of its provisions be committed to a 
standing committee and others to a committee of the whole House. If this motion 
is opposed, the Speaker, after permitting a brief explanatory statement from the 
member who makes the motion and from a member who opposes it, is directed to 
put the question without further debate. 


1 See H. of C. Standing Orders (1979) (Public Business) no. 40 (1); H. of C. Standing Orders (1975) 
(Private Business) no. 217. 

2 As to select committees, see paras. 1186 et seq., ante, and paras. 1276-1279, post. 

3 As to such joint committees, see paras. 1075 et seq., ante. For procedure, see para. 1278, post. 


(B) Committee of the Whole House 


1255. Consideration by a committee of the whole House. During the 
ordinary progress of a public bill, it is customary to allow some days to elapse 
between second reading and its consideration by a committee of the whole House. 
No rule of the House of Commons forbids the taking of several or all stages of a 
bill on the same day, and frequently the report and third reading of a bill are taken 
on the same day. However, according to the practice of the House, not more than 
one stage of a bill introduced on a financial resolution may be taken on the same 
day, although a Consolidated Fund Bill or an Appropriation Bill is expressly 
exempted from this prohibition!. 

When the order of the day is read for the House to go into committee on a bill 
which has been committed to a committee of the whole House and the Speaker 
has left the chair?, the Serjeant at Arms places the mace below the table, the 
Chairman of Ways and Means or, in his absence, one of the deputy chairmen or 
temporary chairmen? takes his seat at the table in the place usually occupied by the 
Clerk of the House, and the consideration of the bill is begun forthwith. The title 
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and preamble, if there is one*, stand postponed, and the clauses and schedules of 
the bill are then considered’. When the committee is unable to conclude the 
consideration of a bill before the moment arrives to interrupt business®, the 
chairman leaves the chair, without question put, to report progress. The mace is 
then replaced on the table, the Speaker returns to his chair, and the chairman 
informs him that the committee has made progress with the bill and asks for leave 
to sit again. The member who is in charge of the bill, in reply to a question from 
the Speaker, then fixes the day when the committee is to sit again. On the day 
appointed for the resumption of the consideration of a bill in committee of the 
whole House, the Speaker leaves the chair without question put as soon as the 
order of the day has been read. 

If, in a committee of the whole House, a member wishes to interrupt the 
consideration of a bill, the usual practice is to move that the chairman do report 
progress and ask leave to sit again. If this motion is carried, the chairman leaves the 
chair and the House is resumed. When for any other reason further progress with 
the bill is not desired, a motion may be made that the chairman do now leave the 
chair and the House is resumed. When for any other reason further progress with 
not report progress. The business under consideration stands over until the next 
sitting of the House, when it is resumed at the point where it was discontinued’. In 
regard to either of these forms of dilatory motion, the chairman is empowered, if 
he considers it an abuse of the rules of the House, to put the question forthwith or 
to decline to propose the question to the committee®. 


1 H. of C. Standing Orders (1979) (Public Business) no. 93. 

2 For the procedure if a motion is made for an instruction to be given to the committee, see para. 
1148, ante. 

See paras. 1149-1151, ante. 

See para. 1249, ante. 

See paras. 1257 et seq., post. 

As to the interruption of business, see para. 1173, ante. 

See May’s Parliamentary Practice (19th Edn) 532. 

See H. of C. Standing Orders (1979) (Public Business) no. 28. 
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1256. Powers of the chairman. The powers of the chairman of a committee of 
the whole House are similar to those of the Speaker in the chair of the House. 
Besides the power to deal with dilatory motions’, the chairman is empowered to 
prevent irrelevance or repetition”, to maintain order in debate, and, if of opinion 
that the principle of a clause or schedule has been adequately discussed on the 
amendments proposed to it, to put forthwith the question ‘“That the clause [or 
schedule] stand part of the bill” 3. He may also decide whether an amendment is in 
order and may determine the place in a bill where an amendment ought to be 
moved. The powers to accept a motion for the closure and to select amendments 
may, however, be exercised only by the Chairman of Ways and Means and the 
deputy chairmen, not by temporary chairmen‘. 


1 See para. 1255, ante. 

2 H. of C. Standing Orders (1979) (Public Business) no. 22. 

3 Ibid., no. 48. 

4 As to the chairman’s power to select amendments, see para. 1162, ante. 


Paras. 1257-1259 Vol. 34: Parliament 502 
AAA AA AAA AA O 


1257. Amendments. In a committee of the whole House, the preamble of the 
bill, if there is one, stands postponed without question put!. The text of the bill is 
considered in the numerical order of clauses, followed by new clauses, schedules, 
new schedules, preamble and title (if it needs amending). Amendments may be 
made to any part of the bill and to new clauses and new schedules. o 

Although not obligatory, it is usual to give notice of amendments, because it is 
obviously for the convenience of the committee that members should make 
known as early as possible in what sense they wish the bill to be altered?. 
Amendments of which notice has been given are printed on the notice paper of 
the House and are arranged by the Public Bill Office in the order in which they 
ought to be taken. When two or more amendments are proposed to the same 
place in a clause, precedence is given to the amendment to leave out words and 
insert others, but where there is no such distinction, amendments in the name of 
the member in charge of the bill are given precedence, followed by the remainder 
in the order in which they were handed in. Amendments may be handed in as 
soon as a bill has been read a second time. 

Certain rules govern the admissibility of amendments. An amendment must be 
relevant to the subject matter of the bill and of the clause to which it is proposed. 
It must not be inconsistent with the bill as so far agreed to by the committee or 
with a decision of the committee on an earlier amendment. It must not impose or 
increase a charge which is not within the terms of any ways and means or money 
resolution relating to the bill’. 


1 H. of C. Standing Orders (1979) (Public Business) no. 46. 

2 At the committee stage, and sometimes on report, manuscript amendments, i.e. amendments of 
which notice has not been given, may be moved. In such cases the text of the amendment is read 
out to the committee (or the House) by the member moving the amendment and by the 
chairman (or the Speaker) when he puts the question. 

3 For other amendments which are irregular, see May’s Parliamentary Practice (19th Edn) 521-523. 


1258. Procedure on amendments. In a committee of the whole House, the 
chairman calls the number of each clause in order, and, if it is proposed to amend a 
clause, he calls upon the member by name who has given notice of, or who has 
expressed his intention of, moving an amendment. As soon as the member who 
has been thus called upon has moved his amendment, the chairman reads out the 
terms of the proposed amendment to the committee and proposes the question 
that the amendment be made!. It is then permissible for any other member to 
move an amendment to this amendment. In such a case, the original amendment 
is treated as if it were the original question, and any amendment to it must be 
disposed of before the amendment to the clause itself is proposed to the 
committee. Once an amendment has been moved, it may not be withdrawn 
except by leave of the committee. A member is not bound to move an 
amendment standing in his name, but if he does not move it it can, if selected, be 
moved by another member. 


1 H. of C. Standing Orders (1979) (Public Business) no. 32. 


1259. Consideration of clauses as amended. When all the amendments to a 
clause have been disposed of, the question is put from the chair “That the clause, as 
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amended, stand part of the bill”. Ifno amendments are proposed to the clause, the 
chairman puts the question “That the clause stand part of the bill”. Any 
subsequent consideration of a clause which has been agreed to by the committee is 
out of order. Upon motion, a clause may be postponed, provided that it has not 
been amended, that no proposed amendment has been negatived and that the 
question for the standing part of the bill has not been proposed!. 


1 For the procedure on postponed clauses generally, see May’s Parliamentary Practice (19th Edn) 
$27, 528. 


1260. Consideration of new clauses and new schedules. A proposed new 
clause is read the first time without question put!. The reading of the marginal 
note by the clerk is taken as complying with this requirement. The principle of the 
clause must be affirmed before its details are considered by the committee. 
Therefore, the chairman puts the question “That the clause be read a second 
time”. If this is agreed to, amendments may be moved to the clause in the 
ordinary way. As soon as the amendments to the clause have been disposed of by 
the committee, the chairman puts the question “That the clause [as amended] be 
added to the bill”. The same procedure is followed for new schedules as for new 
clauses. 


1 H. of C. Standing Orders (1979) (Public Business) no. 49. 


1261. Conclusion of consideration of a bill in committee. When the 
consideration of a bill in committee of the whole House has been concluded, the 
chairman puts the question “That I do report the bill without amendment [or as 
amended] to the House”. As soon as this question has been decided, he leaves the 
chair without question put!, the Speaker resumes his chair, and the chairman 
reports the bill?. 


1 H. of C. Standing Orders (1979) (Public Business) no. 20. 
2 Ibid., no. 50. 


1262. Procedure after report of a bill from committee. If a bill is reported 
from a committee of the whole House without amendment, an order is made for 
it to be read the third time either forthwith or on some subsequent day. If a bill 
has been amended by the committee, the bill as amended may be considered 
immediately after the report has been received, but, as a general rule, a future day 
is fixed by the member in charge of the bill, and an order is made by the House for 
the bill to be reprinted as amended in committee of the whole House. 


(c) Standing Committees 
1263. Constitution of standing committees. As many standing committees 


are appointed during a session as may be necessary for the consideration of bills or 
other business committed or referred to a standing committee!. With the 
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exception of the Scottish Grand Committtee?, the Welsh Grand Committee? and a 
standing committee for the consideration of a bill on report*, a standing 
committee to consider a bill consists of not less than sixteen nor more than fifty 
members nominated by the Committee of Selection to serve on that committee 
for the consideration of each bill committed to it5. In nominating members the 
Committee of Selection must have regard to the qualifications of members and to 
the composition of the House'. It has power to discharge members from time to 
time and to appoint others in their place®. If a bill relates exclusively to Scotland or 
is ordered to be considered by a Scottish standing committee, the standing 
committee considering it must include not less than sixteen members representing 
Scottish constituencies’. If a bill relates exclusively to Wales, the standing 
committee considering it must include all members sitting for constituencies in 
Wales®. 


H. of C. Standing Orders (1979) (Public Business) no. 60 (1). 
See para. 1266, post. 

See para. 1268, post. 

See para. 1265, post. 

H. of C. Standing Orders (1979) (Public Business) no. 62 (1). 
Ibid., no. 62 (2). 

Ibid., no. 62 (2) proviso (i). 

Ibid., no. 62 (2) proviso (11). 
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1264. Second reading committees. A second reading committee is a standing 
committee! to consider a public bill which has been referred to it by the House of 
Commons?. 


1 H. of C. Standing Orders (1979) (Public Business) no. 66 (2). As to standing committees, see para. 
1263, ante. 
2 Le. under the procedure laid down in ibid., no. 66 (1), as to which see para. 1242, ante. 


1265. Standing committees to consider bills on report. A standing 
committee to consider bills on report! consists of not less than twenty nor more 
than eighty members nominated by the Committee of Selection?. In nominating 
the members of such a committee the Committee of Selection must have regard 
to their qualifications and to the composition of the House2. For the consideration 
of a bill relating exclusively to Wales the committee includes members sitting for 
constituencies in Wales?. 


1 As to the reference of a bill to a standing committee for consideration on report, see para. 1287, 
post. 


2 H. of C. Standing Orders (1979) (Public Business) no. 73 (2). 
3 Ibid., no. 73 (2) proviso. 


1266. The Scottish Grand Committee. The Scottish Grand Committee is a 
standing committee consisting of all the members representing Scottish 
constituencies together with not less than ten nor more than fifteen other 
members who are nominated by the Committee of Selection to serve on the 
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committee in respect of any bill or other business in such a way as to approximate 
the balance of parties in the committee to that prevailing in the House!. The 
Scottish Grand Committee considers the principle of bills relating exclusively to 
Scotland?, certain bills referred to it for consideration on report? and Scottish 
estimates or other matters relating exclusively to Scotland‘. 


1 H. of C. Standing Orders (1979) (Public Business) no. 68 (2). 

2 See ibid., nos. 67, 68 (1) (a), and para. 1243, ante. 

3 See ibid., nos. 68 (1) (b), 73, para. 1265, ante, and para. 1287, post. 
4 See ibid., nos. 68 (1) (c), (d), 70, 71. 


1267. Scottish standing committees. Not more than two standing committees 
may be appointed for the consideration of bills certified by the Speaker as relating 
exclusively to Scotland and committed to a standing committee or bills 
committed to a Scottish standing committee!. 


1 H. of C. Standing Orders (1979) (Public Business) no. 69. As to the nomination of standing 
committees, see para. 1263, ante. 


1268. The Welsh Grand Committee. The Welsh Grand Committee is a 
standing committee consisting of all members sitting for constituencies in Wales 
together with not more than five members nominated by the Committee of 
Selection!. The committee considers bills referred to it? and such other matters 
relating exclusively to Wales as may also be referred to it?. 


1 H. of C. Standing Orders (1979) (Public Business) no. 72 (1). 
2 Ibid., no. 72 (1) (a). See no. 72 (2)—(4), and para. 1244, ante. 
3 Ibid., no. 72 (1) (b). 


1269. The Northern Ireland Committee. The Northern Ireland Committee is 
a standing committee consisting of all members sitting for constituencies in 
Northern Ireland together with not more than twenty other members nominated 
by the Committee of Selection’. The committee considers matters referred to it? 
and may report only that it has considered those matters?. 


1 H. of C. Standing Orders (1979) (Public Business) no. 72A (1). 
2 l.e. under ibid., no. 72A (2): no. 72A (1). 
3 Ibid., no. 72A (3). 


1270. The Standing Committee on Regional Affairs. The Standing 
Committee on Regional Affairs consists of all members sitting for constituencies 
in England together with not more than five other members nominated by the 
Committee of Selection!. The quorum is six?. The committee considers such 
matters relating to regional affairs as may be referred to it? and, when such 
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consideration has lasted for not more than two and a half hours, may report only 
that it has considered the matters referred to itf. 


1 H. of C. Standing Orders (1979) (Public Business) no. 72B (2). 
2 Ibid., no. 72B (5). 

3 Le. under ibid., no. 72B (3): no. 72B (1). 

4 Ibid., no. 72B (4). 


1271. Standing committees on statutory instruments etc. The Standing 
Orders of the House of Commons provide tor the appointment of one or more 
standing committees to which statutory instruments or European Commission 
documents may be referred!. Any member of the House may take part in the 
deliberations of the committee, but only members of the committee may vote, 
make any motion, or be counted in the quorum?. The committee may consider 
instruments or documents referred to it only on a motion “That the committee 
have considered the [draft] instrument [document]. The chairman must put the 
question after not more than one and a half hours in respect of statutory 
instruments and of Commission documents, and after not more than two and a 
half hours in respect of statutory instruments relating exclusively to Northern 
Ireland. The instrument or document is thereupon reported, without further 
question put, to the House’. 


1 See H. of C. Standing Orders (1979) (Public Business) no. 73a (1). These provisions also apply to 
Measures made under the Church of England Assembly (Powers) Act 1919 and instruments made 
under them: H. of C. Standing Orders (1979) (Public Business) no. 73A (6); see also para. 
1226, ante. 

2 Ibid., no. 73A (2). 

3 Ibid., no. 734 (4). 


1272. Chairmen of standing committees. The chairman of each standing 
committee is appointed by the Speaker from a panel consisting of the Chairman 
of Ways and Means, the deputy chairmen and the temporary chairmen of 
committees'. The Speaker is empowered to change the chairman so appointed 
from time to time?, and may appoint more than one chairman to a standing 
committee. The panel has power to report from time to time its resolutions on 
matters of procedure relating to standing committees?. The quorum of the 
chairman’s panel is three?. 


1 H. of C. Standing Orders (1979) (Public Business) no. 61 (1). 
2 Ibid., no. 61 (2). 
3 Ibid., no. 61 (4). 


1273. Distribution of bills. The Speaker allocates bills to standing committees!. 
Bills which he has certified as relating exclusively to Scotland must be considered 
by a Scottish standing committee”. He allocates private members’ bills (except 
those which he has so certified) to the standing committee which the Committee 
of Selection has designated as that on which government bills shall not have 
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precedence?, unless the member in charge of the bill requests its allocation to some 
other standing committee. 


1 H. of C. Standing Orders (1979) (Public Business) no. 60 (2). 
2 See ibid., no. 69, and para. 1267, ante. 
3 Le. under ibid., no. 60 (3). 


1274. Procedure in standing committees on bills. The procedure followed in 
a standing committee has become assimilated as far as possible to that of a 
committee of the whole House’. The principal powers of a chairman of a standing 
committee correspond to those of the Chairman of Ways and Means in the 
House. He may check irrelevance and repetition in debate, deal with dilatory 
motions, accept the closure, select which new clauses and amendments are to be 
proposed; and if of opinion that the principle of a clause or schedule has been 
adequately discussed on the amendments proposed to the clause, he may put 
forthwith the question “That the clause [or schedule] stand part of the bill’’?. In a 
standing committee, the number of votes necessary to make a majority effective 
for the closure of a debate is the same as the number required for a quorum, 
namely seventeen, or one-third of the members of the committee excluding the 
chairman, whichever is the less?. In calculating the quorum fractions are counted 
as one’. Strangers are admitted to standing committees, but they may be ordered 
to withdraw’. 


1 As to committees of the whole House, see paras. 1255 et seq., ante. 

2 See H. of C. Standing Orders (1979) (Public Business) no. 65 (3), applying no. 48. 
3 Ibid., no. 65 (1). 

4 Ibid., no. 65 (2). 


1275. Power of standing committees with regard to financial provisions. 
Clauses or parts of clauses or provisions in a bill which create a charge on the 
people or the public revenue are printed in italics and may not be considered by a 
standing committee until a resolution sanctioning the charge has been agreed to 
by the House!. 


1 See paras. 1438 et seq., post. 


C. PROCEDURE IN A SELECT COMMITTEE OR A JOINT COMMITTEE 
OF THE TWO HOUSES 


1276. Commitment of a bill to a select or joint committee. In either House 
of Parliament a public bill, after it has been read a second time!, may be 
committed to a select committee, or to a joint committee of the two Houses, if a 
motion to that effect is made and agreed to by the House. The committal of a bill 
to a joint committee must be preceded by the adoption of a resolution affirming 
the expediency of that course, and this resolution must be communicated to and 
concurred in by the other House. 
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1 A bill which has only been read a first time has, sometimes been referred to a select committee. In 
such a case, the bill is treated as a document upon which the committee to which it is referred is 
ordered to report. No report or recommendation of the committee with regard to the bill can in 
any way advance the bill a stage in the House: see the Order of the House of Commons 1870, 125 
Commons Journals go, 127. 


1277. Nomination of select and joint committees. A select committee or a 
joint committee on a bill is nominated by each House of Parliament in the same 
way as a select committee or a joint committee is nominated to inquire into a 
public matter, and the rules which regulate its proceedings are the same’. 


1 As to select committees, see paras. 1068-1074, 1186 et seq., ante; and as to joint committees, see 
paras. 1075—1077, ante. 


1278. Procedure in committee. A select committee usually hears evidence on 
the bill committed to it before it considers the bill clause by clause in the same 
manner as a committee of the whole House!; and in considering clauses in a bill 
which involve charges on public funds a select committee of the House of 
Commons is governed by the same limitations as a standing committee?. In a joint 
committee on a public bill, the procedure of the House of Lords is followed as in 
other joint committees?. 

Having considered the bill, a select or joint committee reports it with or 
without amendment to the House, or to the House in which it originated, as the 
case may be. When a bill originating in the House of Lords is reported from a 
joint committee, with or without amendment, to that House, a report to that 
effect is made to the House of Commons “in respect of” the bill pending in the 
Lords. It is also open to a select or joint committee, if it wishes to express its views 
upon matters arising out of the bill, to present a special report, which is drawn up 
and agreed to by the committee in the same way as the report by a select or joint 
committee on a public matter’. 


1 See para. 1073, ante. 

2 See paras. 1273-1275, ante. 

3 See para. 1249, ante. 

4 See paras. 1074, 1190, 1191, ante. 


1279. Procedure on report of a bill from a select or joint committee. 
When a public bill has been reported from a select committee or a joint 
committee, it is usually recommitted to a committee of the whole House. The 
bill, as amended, is then considered, and further amendments may be made. After 
consideration in committee of the whole House, the bill proceeds through the 
ordinary stages of a public bill. 


(iv) Recommitment 


1280. Recommitment of a bill. In both Houses, it is permissible, on motion 
made, to recommit a public bill to a committee of the whole House. Such a form 
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of procedure is adopted when it is considered for any reason that the provisions of 
a bill require further amendment or investigation. In the House of Lords, after a bill 
has been considered in a committee of the whole House, it may be referred to a 
select committee. In such a case, the bill, on being reported by the select 
committee, must be recommitted to a committee of the whole House. In the 
House of Commons a bill which has been reported from a standing committee 
may be recommitted to the same standing committee before it is considered on 
report in the House. In both Houses a bill which has been reported from a select 
committee may be recommitted to the same committee before it is considered in 
committee of the whole House. In both Houses it is also possible to recommit 
certain provisions in the bill and not the whole measure. The committee in that 
event may consider only those provisions which are submitted to it, and not the 
bill as a whole. 


1281. Procedure for recommitting a bill. A motion to recommit a bill may 
be made in both Houses at any time between committee stage and third reading?. 
In the House of Commons, debate on a motion to recommit a bill as a whole is 
limited to a brief explanatory statement from the member making the motion and 
from a member opposing it?. In both Houses the procedure in committee on a 
recommitted bill is the same as in the original committee of the whole House?. If 
further amendments are made at this stage, they must be reported to the House, 
and the bill is considered on report before it can be read a third time. 


1 In the House of Lords, if it is thought desirable that a bill should be materially modified before it 
is considered in detail in committee of the whole House, the practice is sometimes adopted of not 
amending it on the committee stage. In such a case, the necessary amendments are made 
immediately after the report from the committee has been received by the House, and the bill is 
then recommitted to a committee of the whole House. In the House of Commons, the practice is 
for the House to go into committee pro forma when such amendments are made, and the bill, on 
its being reported, is recommitted. For the procedure on the report stage, see paras. 1282 et seq., 
post, and for the procedure on third reading, see paras. 1288 et seq., post. 

2 H. of C. Standing Orders (1979) (Public Business) no. 53. 

3 See paras. 1249, 1253, 1254, ante. 


(v) Report Stage 


1282. Consideration of a bill on report. In both Houses of Parliament, when a 
public bill has been amended in committee of the whole House, it must be 
considered by the House before it is read a third time. In the House of Commons 
any bill which has been committed to a standing committee, rather than to a 
committee of the whole House, must receive the consideration of the House 
before its third reading, whether it has been amended or not!. On the report stage 
of a bill in the House of Lords the normal rule applies that no lord may speak 
more than once except the mover of an amendment in reply or certain other lords 
with the leave of the House?. In the House of Commons the rule against speaking 
more than once is now relaxed in the case of bills which have been considered in 
one of the standing committees. On the report stage of any such bill the member 
who is in charge of the bill may speak more than once, and the same permission is 
accorded to a member who moves a new clause or amendment in respect of that 
new clause or amendment’. 
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1 Le. under H. of C. Standing Orders (1979) (Public Business) no. 51: no. 52. For consideration of 
certain bills by standing committees, see para. 1287, post. 

2 See H. L. Standing Orders (1979) (Public Business) no. 27, and para. 1061, ante. 

3 See H. of C. Standing Orders (1979) (Public Business) no. $5. 


1283. Procedure in the House of Lords. In the House of Lords, on the day 
previously appointed by the House for the report of amendments, the lord in 
charge of the bill moves “That this report be now received”. When this motion 
has been agreed to, amendments may be moved. Such amendments are printed 
and circulated in the same way as amendments at the committee stage’. 

At the report stage, the bill is considered as a whole, and not clause by clause. 
Proceedings are confined to dealing with the amendments in the order in which 
they relate to the bill. The Lord Chancellor puts the question on each amendment 
“That this amendment be agreed to”. 


1 As to amendments at the committee stage, see para. 1247, ante. 


1284. Procedure in the House of Commons. In the House of Commons, as 
soon as the order of the day for the consideration of a bill which has been amended 
in committee of the whole House, or which has been reported with or without 
amendment from one or other of the standing committees, has been read, the 
House proceeds to consider it without question put, unless the member who is in 
charge of the bill proposes to postpone its consideration, or a motion is made to 
recommit it in whole or in part!. Subject to the Speaker’s power of selection, 
amendments which were rejected in committee may be moved again, and 
attempts may be made by amendment to restore the original text of the bill. 


1 See H. of C. Standing Orders (1979) (Public Business) nos. $1, 52. 


1285. Insertion of amendments on report in the House of Commons. 
There are certain restrictions with regard to the proposing of new clauses and 
amendments on the report stage in the House of Commons, in addition to the 
general rules with regard to amendments!. No new clause may be proposed unless 
notice of it has been given?, and even then it may only be proposed by a member 
in whose name it stands. No amendment may be proposed on report which could 
not have been proposed in committee without instruction from the House having 
been first obtained; and if a member desires to move an amendment which 
imposes a tax or charge upon the public revenue or which increases any tax or 
charge beyond that which was agreed to in committee, he may only move the 
amendment if it is within the terms of a money resolution agreed to by the 
House’. 

On the report stage, the order in which the bill is considered differs from that in 
the committee of the whole House’. New clauses are considered first, followed by 
amendments to the clauses of the bill, new schedules and amendments to the 
schedules of the bill. Otherwise the procedure for considering them is substantially 
the same as in committee of the whole House. A motion to transfer a clause or 
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series of clauses from one part of the bill to another is in order, but a motion to 
postpone a new clause or schedule is not in order on the report stage. 
Amendments are moved to the bill, not to a particular clause or schedule, and no 
question is put for each clause standing part of the bill. An amendment to leave 
out a clause or schedule is moved as an amendment to the bill and the question put 
s that the amendment be made?. 


mi 


See paras. 1247, 1258, ante. 

See H. of C. Standing Orders (1979) (Public Business) no. 49, and para. 1260, ante. 
Ibid., no. $4. 

173 Commons Journals 215; 174 Commons Journals 157; 175 Commons Journals 280. 
As to amendments in a committee of the whole House, see paras. 1257, 1258, ante. 
223 Commons Journals 196. 


Dun wn m 


1286. Conclusion of the report stage. As soon as the report stage of a bill is 
concluded in the House of Lords, a day is fixed for the bill to be read a third time, 
and, if it is considered necessary, a further order is made for it to be reprinted. 
In the House of Commons, when all the amendments on consideration have 
been disposed of, the member in charge either moves the third reading or names a 
future day for the third reading. In the latter case the bill may also be reprinted. 


1287. Consideration on report of certain bills by a standing committee in 
the House of Commons. A bill which has been considered by a second reading 
committee! or by the Scottish Grand Committee in relation to the principle of the 
bill? may be referred for consideration on report to a standing committee or to the 
Scottish Grand Committee upon a motion made after notice by a minister of the 
Crown?. The question on such a motion is put forthwith and if at least twenty 
members, by rising in their places, signify their objection, the Speaker declares 
that the noes have it?. The committee must report to the House that it has 
considered the bill and has made amendments or no amendments as the case may 
bet. The bill so reported is ordered to be read the third time on a future day’. 


1 See para. 1242, ante. 

2 See para. 1243, ante. 

3 H. of C. Standing Orders (1979) (Public Business) no. 73 (1). 
4 Ibid., no. 73 (3). See also para. 1265, ante. 


(vi) Third Reading 


1288. The Queen's consent. The consent of the Crown to a bill which affects 
the prerogative, hereditary revenues, personal property or interests of the Crown, 
the Duchy of Lancaster or the Duchy of Cornwall! must be notified to both 
Houses before such a bill is passed. Consent is notified by a Privy Councillor who, 
in the House of Lords, must be a minister. 

There is no fixed practice as to the stage at which the consent should be notified. 
Where the whole subject matter of a bill would fundamentally affect the 
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prerogative, an address has been presented to Her Majesty prior to the 
introduction of the bill, praying that Her Majesty may consent that her 
prerogative may not stand in the way of the consideration by Parliament of a bill 
on the particular subject?. Where the main principles of the bill affect the 
prerogative, a notification that Her Majesty places her prerogative or the interests 
of the Crown, so far as affected by the bill, at the disposal of Parliament is 
announced on the motion for the second reading. Where the revenues or personal 
property of the Crown are only incidentally affected, the consent is notified on the 
motion for the third reading?. 

When consent to a bill which requires it has been withheld, the bill has been 
withdrawn?. Where such consent has been inadvertently omitted and the bill has 
been read a third time and passed, the proceedings have been declared null and 
void”. 


When the Prince of Wales is of age his consent as Duke of Cornwall is given separately. 

See para. 1231, note 1, ante. 

See also May’s Parliamentary Practice (19th Edn) 593, 594. 

See 76 Lords Journals 478, 04; 121 Commons Journals 423; 191 Official Report (3rd series), 29th 
April 1868, col. 1564. 

5 See 107 Commons Journals 157; 166 Commons Journals 388; 204 Commons Journals 323 ; see also 
the Speaker’s ruling, 203 H. of C. Official Report (sth series), 1st March 1927, col. 218. 


PWN H 


1289. Third reading and passing in the House of Lords. When the motion 
for third reading has been agreed to, amendments may be moved but only if they 
have previously been printed and circulated in the form in which it is proposed to 
move them!. As soon as such amendments have been disposed of, any 
amendments which may be necessary to avoid infringing the privileges of the 
House of Commons with regard to the control of public money? are moved and 
the question is put “That the privilege amendment [amendments] be agreed to”. 
When this question has been resolved, the lord in charge of the bill moves “That 
this bill do now pass”. Where there are amendments on third reading any general 
debate takes place on this motion. Otherwise debate takes place on the motion for 
the third reading and the motion “That this bill do now pass” is taken formally. 


1 See H.L. Standing Orders (1979) (Public Business) no. 45. 
2 See para. 1024, ante. 


1290. Bill sent to the House of Commons. Unless a bill is heavily amended on 
third reading, it is unusual for the House of Lords to order it to be reprinted for 
circulation. A new House copy of the bill in its final shape is prepared in the Public 
Bill Office, which is printed and is then signed and indorsed with the words “Soit 
baillé aux Communes” by the Clerk of the Parliaments. The bill is then taken by 
the Clerk of the Parliaments or by another clerk deputed for the purpose to the 
bar of the House of Commons with a message from the Lords stating that they 
have passed the bill and desire the concurrence of the other House to it. 
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1291. The third reading in the House of Commons. In the House of 
Commons, a motion may be made by the member who is in charge of the bill for 
the third reading of any public bill, either forthwith or on some subsequent day, as 
soon as the consideration of amendments on report has been completed. The third 
reading of most bills, including those which have been substantially amended on 
report, is usually taken on completion of consideration. When a bill has not been 
amended in committee of the whole House, the third reading may be taken 
immediately after the report of the committee has been received. 

As soon as the motion for the third reading of a bill has been made, the Speaker 
puts forthwith the question “That the bill be now read the third time” unless at 
least six members have given notice of either an amendment to the question or a 
motion that the question be not put forthwith!. Amendments to the motion for 
third reading may be moved in the same manner as amendments on second 
reading: they may either seek to postpone the third reading for a definite period 
or state the reasons which should induce the House to decline to read the bill the 
third time?. However, debate is more restricted at this stage than on second 
reading, being limited to the matters contained in the bill. Only verbal 
amendments may be made on third reading?; and the title of the bill may be 
amended, if necessary, to make it conform with the provisions of the bill. 


1 H. of C. Standing Orders (1979) (Public Business) no. 56 (2). 

2 See paras. 1239, 1240, ante. It is also permissible at this stage for a member to propose that the bill, 
or some of its provisions, be recommitted to a committee of the whole House: see para. 1280, 
ante. The question “That this bill do now pass”, which is proposed in the House of Lords after 
the third reading has been agreed to (see para. 1289, ante), is not put in the House of Commons. 

3 Le. drafting amendments: H. of C. Standing Orders (1979) (Public Business) no. 56 (1). 


1292. Bill sent to the House of Lords. When the third reading of a bill has 
been agreed to by the House of Commons, a new House copy of the bill is 
prepared in the Public Bill Office. When it has been printed, it is signed and 
indorsed with the words “‘Soit baillé aux Seigneurs” by the Clerk of the House. 
The bill is then taken by the Clerk of the House or by another clerk deputed for 
the purpose to the bar of the House of Lords, with a message from the Commons 
stating that they have passed the bill and desire the concurrence of the Lords to it. 


(vii) Consideration of Bills by the Second House 


1293. Stages of a bill in the second House. In order that a bill passed by one 
House of Parliament may secure the concurrence of the other House, it must 
complete its stages in the second House as it has already done in the House in 
which it originated, and it is similarly open to amendment!. 


1 The powers of the House of Lords to amend a bill which has been certified by the Speaker of the 
House of Commons as a money bill under the Parliament Act 1911 are restricted by s. 1 (1): see 
para. 1028, ante. The powers of the House of Lords to reject and thereby prevent other bills from 
receiving the royal assent are restricted by s. 2; Parliament Act 1949, s. 1: see paras. 1299, 1300, 
post. 
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1294. Bills not amended by the second House. If the House of Commons 
does not amend a bill which has been sent down to it by the House of Lords, the 
Bill is returned to the Lords after it has been indorsed by the Clerk of the House of 
Commons with the words “A ceste Bille les Communes sont assentus” and it is 
then ready to receive the royal assent. Ifthe House of Lords makes no amendment 
to a Commons bill, a message is sent to the House of Commons informing that 
House that the Lords have agreed to the bill without amendment, and the bill 
itself, unless it is a bill for granting aids and supplies to the Crown!, is retained in 
the House of Lords and is ready to receive the royal assent. 


1 For the procedure on such bills, see para. 1467, post. 


1295. Bills amended by the second House. If a Lords bill is amended by the 
House of Commons, it is returned to the House of Lords after it has been indorsed 
by the Clerk of the House of Commons with the words “A ceste Bille avecque des 
amendemens [or avecque un amendement] les Communes sont assentus.” In 
the same way, a Commons bill, when it is amended by the Lords, is returned to 
the House of Commons after it has been indorsed by the Clerk of the Parliaments 
with the words “A ceste Bille avecque des amendemens [or avecque un 
amendement] les Seigneurs sont assentus”. 


1296. Consideration by the first House of amendments to bill made by the 
second House. The procedure in each House of Parliament for considering 
amendments made to one of its bills by the other House is practically the same. If 
the amendments are not of a material character, a motion, which is usually moved 
without notice by the member in charge of the bill, may be made for them to be 
considered forthwith; but, if the amendments are material, the more usual 
practice is for the House which is considering the amendments to order them to be 
printed, and then to fix a day for their consideration!. If the amendments are 
agreed to, a message is sent by the House in which the bill originated to inform the 
other House that it accepts the amendments. Thus, if the bill is a Commons bill, it 
is returned to the Lords with a message, after having been indorsed with the 
words “A ces amendements [ceste amendement] les Communes sont assentus”. 

However, if any of the amendments are of a contentious character, and such as 
the House in which the bill originated is not prepared to accept, the procedure 
may become more complicated?. In the House of Lords the question for the 
consideration of Commons amendments is invariably put and may be debated. In 
the House of Commons the House proceeds to consider Lords amendments 
without question put, unless the member in charge desires to defer their 
consideration or to withdraw the bill’. In both Houses the amendments are 
considered in turn, and motions may be made in respect of each amendment 
either to agree with it, or to disagree with it, or to amend it*. Fresh amendments 
may also be made in the bill itself, but they must be consequential on an 
amendment which has been inserted in the bill by the other House or in lieu of an 
amendment disagreed to. 


1 See H. of C. Standing Orders (1979) (Public Business) no. $7. There is no standing order on the 
subject in the House of Lords. In the House of Commons, the Speaker may put the question 
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upon a motion for their consideration moved without notice before the commencement or at the 

close of public business on the day the amended bill is received or a subsequent day. When urgent 

need arises, proceedings on an order of the day or a motion have been interrupted for this 
purpose, even though the amendments were material. 

For a detailed account of the stages of securing agreement between the two Houses, see May’s 

Parliamentary Practice (19th Edn) 548—554. 

3 See May’s Parliamentary Practice (19th Edn) 546; H. of C. Standing Orders (1979) (Public 
Business) no. 57 (2). 

4 In 1906 the House of Commons rejected en bloc the whole of the amendments made by the 
House of Lords to the Education (England and Wales) Bill without assigning, in the case of any 
amendment, a specific reason for its rejection, and a resolution was carried in the House of Lords 
protesting against this procedure as an innovation in constitutional procedure: see 161 Commons 
Journals 491, 492, 494, 495; 138 Lords Journals 495. 


N 


1297. Committee to prepare reasons for disagreeing with amendments to 
a bill. Whenever either House of Parliament has agreed to a motion to disagree 
with an amendment to one of its bills made by the other House without offering 
any alternative proposal, it appoints a committee to prepare a reason or reasons for 
such disagreement. The committee meets as soon as the consideration of the 
amendments to the bill has been concluded in the House, and proceeds to draw up 
the necessary reason or reasons, which it reports to the House, usually at the same 
sitting’. A report from such a committee is taken as agreed to in either House 
without discussion, after which the bill, together with the reason or reasons for 
disagreement, as well as any amendments which may have been made to, or in 
lieu of, the amendments made by the other House, and any consequential 
amendment to the bill which may have been rendered necessary by any such 
amendment, is then sent back to the other House. The reasons are written out on a 
sheet of paper containing the amendments which are disagreed with, which is 
attached to the bill, and the bill is indorsed by the Clerk of the Parliaments or, as 
the case may be, the Clerk of the House of Commons, “‘Ceste Bille est remise aux 
Communes [or Seigneurs] avecque des Raisons [or une Raison]”. 


1 Reasons have occasionally been reported to the House at a subsequent sitting : see 223 Commons 
Journals 311, 313; 232 Commons Journals 622, 626. 


1298. Consideration by the second House of amendments disagreed to by 
the first House. Several courses are open to the House of Parliament which first 
made amendments to a bill sent from the other House. The first course is to insist 
upon its amendment or amendments to which the other House has disagreed; the 
second is not to insist upon such amendment or amendments; and the third is to 
amend its own amendments or propose new amendments to meet the objections 
which have been taken to its original amendments by the other House. 

If the first course is adopted and the House in which the bill originated insists on 
its disagreement, the bill is normally lost. But if the first House gives way and does 
not insist upon its disagreement, it is still open to it to amend the amendments 
which have been made by the other House, and to which it originally objected. In 
this event, it is again left to the House which made the amendments in the first 
instance to accept, amend or refuse the amendments to its amendments. 

If the House adopts the second course, agreement is reached and the bill is 
submitted for royal assent without the amendments in dispute. 
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If the House adopts the third course, it returns the bill to the other House with 
the amended or new amendment or amendments. It then remains for that House 
to decide whether it will accept, amend or refuse the new proposals. 

Therefore, it is possible for a bill to pass and repass between the two Houses for 
an indefinite number of times until an agreement has been arrived at, or until one 
or other of the Houses insists finally upon its disagreement to some amendment on 
which the other House insists, in which case the bill is normally lost. 


(viii) Passing into Law of Bills to which the House of Lords 
has not agreed 


1299. Application of the Parliament Acts to bills other than money bills. 
Bills which have been passed by the House of Commons, but which have not 
been agreed to by the House of Lords, may, under certain conditions laid down 
by statute, become law. 

If any public bill, other than a money bill!, a bill for extending the maximum 
duration of Parliament beyond five years or a bill for confirming a provisional 
order?, is passed by the House of Commons in two successive sessions, whether of 
the same Parliament or not, and, having been sent up to the House of Lords at 
least one month before the end of the session, is rejected by that House in each of 
those sessions, it must, upon its rejection for the second time by the House of 
Lords, unless the House of Commons directs to the contrary, be presented to Her 
Majesty for the royal assent?. Upon the royal assent being signified, the bill 
becomes an Act of Parliament as if it had been passed in the usual manner by both 
Houses of Parliament’. One year must elapse between the second reading of a bill 
in the first of the sessions by the House of Commons and its passing by that House 
in the second session”. A bill is deemed to be rejected by the House of Lords if it is 
not passed by that House either without amendment or with such amendments 
only as may be agreed to by both Houses. 

Upon any bill which is presented to Her Majesty for the royal assent under 
these provisions there must be indorsed a certificate, signed by the Speaker, statin 
that the statutory provisions? have been duly complied with’. Any suc 
certificate is conclusive for all purposes and may not be questioned in a court of 
law?. 


For the meaning of “money bill” and the procedure in relation to such bills, see para. 1028, ante. 
See the Parliament Act 1911, ss. 2 (1), 5. 

See ibid., s. 2 (1); Parliament Act 1949, s. 1 (a). 

Parliament Act 1911, s. 2 (1); Parliament Act 1949, s. 1 (a). The words of enactment in such a bill 
omit reference to the lords spiritual and temporal and contain the additional words “in 
accordance with the provision of the Parliament Acts 1911 and 1949”: Parliament Act 1911, s. 4 
(1); Parliament Act 1949, s. 2 (2); and see STATUTES. An alteration of a bill which is necessary to 
e to this provision is not deemed to be an amendment of the bill: Parliament Act 1911, 
s. 4 (2). 

Ibid., s. 2 (1) proviso; Parliament Act 1949, s. 1 (b). 

Parliament Act 1911, s. 2 (3). 

Le. the provisions of ibid., s. 2; Parliament Act 1949, s. 1. The Parliament Act I9II and the 
Parliament Act 1949 are to be construed as one: s. 2 (2). 

8 Parliament Act 1911, s. 2 (2). 

ọ Ibid., s. 3. 
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1300. When a bill is deemed to be the same as a former bill. A bill is deemed 
to be the same bill as one sent up to the House of Lords by the House of 
Commons in the preceding session if, when it is sent up, it is identical with that 
bill, or contains only such alterations as are rendered necessary by the lapse of time 
since its first introduction or represent amendments made by the House of Lords 
in the bill of the preceding session’. If the bill is thus amended, the Speaker must 
certify either that the alterations are necessary on account of the lapse of time, or 
that they represent such amendments as are referred to above?. 

Amendments which are made by the House of Lords in a bill which is sent up 
to it in the second session, and to which the House of Commons agrees, must be 
inserted in the bill before it receives the royal assent, if the Speaker certifies that 
they have been so made and have been agreed to by both Houses?. Provision is 
also made for amendments to the bill to be suggested by the House of Commons 
but not inserted in the bill on its passage through the House in the second session‘. 
Such amendments must be moved before third reading and each amendment 
passed on a separate resolution. The amendments are sent to the House of Lords 
with the bill after it has passed the House of Commons and must be considered by 
the House of Lords; if agreed to, they are treated as amendments to the bill made 
by the House of Lords and agreed to by the House of Commons. 


Parliament Act 1911, s. 2 (4). 

Ibid., s. 2 (4). For an example of the Speaker’s certificate, see the proceedings on the Aircraft and 

Shipbuilding Industries Bill, 922 H. of C. Official Report (sth series), 8th December 1976, cols. 

451-454. 

3 Parliament Act 1911, s. 2 (4); Parliament Act 1949, s. 1 (a). As to the conclusive effect of the 
Speaker’s certificate, see para. 1299, text to note 9, ante. 

4 Parliament Act 1911, s. 2 (4) proviso; Parliament Act 1949, s. 1 (a). 

Parliament Act 1911, s. 2 (4) proviso. The exercise of the power to suggest amendments by the 

House of Commons does not affect the operation of's. 2 in the event of the bill being rejected by 

the House of Lords: s. 2 (4) proviso. 
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(ix) Royal Assent 


1301. Royal assent to bills. When a bill has been passed by both Houses of 
Parliament, or has been passed by the House of Commons under the Parliament 
Acts!, and when a Measure has been approved by both Houses, it is ready to 
receive the royal assent?. Royal assent has not been given by the Sovereign in 
person since 18543; it is now given either by notification or commission. In either 
case commissions’, sometimes known as letters patent, are prepared in the Crown 
Office by the Clerk of the Crown in Chancery and are then submitted by the 
Lord Chancellor to the Sovereign to receive her approval and signature. As soon 
as the commission has been signed by the Sovereign, it is returned to the Lord 
Chancellor. The wafer Great Seal is then attached to it, and it is placed on the table 
of the House of Lords. The authority for the bills which are to receive the royal 
assent is supplied to the Crown Office by the Clerk of the Parliaments, who sends 
to the Clerk of the Crown a list of the bills which are to appear in the commission. 
Bills which are to receive the royal assent are arranged in the following order: 
public bills, provisional order confirmation bills and private bills. Private bills 
which have been certified as personal bills are put last of the private bills. Measures 
are placed after bills. 
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As to the procedure under the Parliament Acts 1911 and 1949, see paras. 1299, 1300, ante. 

2 Bills which are ready for the royal assent, with the exception of bills granting aids or supplies 
which are returned to the House of Commons, are in the custody of the Clerk of the 
Parliaments: see para. 1294, ante. For an instance of proceedings in Australia to restrain a bill 
passed by the Parliament of Queensland being presented to the Governor for royal assent, see 
Hughes and Vale Pty Ltd v Gair [1954] ALR 1093. For the inability of the courts to look behind an 
Act of Parliament for irregularities in its passage through Parliament, see British Railways Board 
v Pickin [1974] AC 765, [1974] 1 All ER 609, HL. 

3 As to assent by the Sovereign in person, see May’s Parliamentary Practice (19th Edn) 564. 

4 For the form of the commissions, see the Crown Office Rules Order 1967, S.I. 1967 No. 802. 


1302. Royal assent by notification. Royal assent is usually notified to each 
House of Parliament sitting separately by the Speaker of that House!. Notification 
may take place at any convenient time during a sitting. The Speaker of each 
House uses the following words: “I have to notify the House in accordance with 
the Royal Assent Act 1967 that the Queen has signified her royal assent to the 
following Acts [and Measures] ...”. 


1 Le. in accordance with the provisions of the Royal Assent Act 1967. The person acting as Speaker 
may notify royal assent in the absence of the Speaker: s. 1 (1) (b). 


1303. Royal assent by commission. Between 1854 and 1967 royal assent was 
invariably signified by Lords Commissioners! appointed for the purpose in 
accordance with a procedure authorised by the Royal Assent by Commission Act 
1541. While this procedure remains available for use at any time it has, since the 
Royal Assent Act 19672, been used only when royal assent has coincided with 
prorogation. 

The ceremony takes place in the House of Lords. The Lord Chancellor, 
accompanied by two or four other Lords Commissioners, takes his seat on a bench 
placed in front of the Throne, and the Gentleman Usher of the Black Rod is 
directed to request the attendance of the Commons. As soon as the Speaker, 
accompanied by the Commons, has arrived at the bar of the House, the Lord 
Chancellor informs the two Houses that a commission has been issued. The 
Reading Clerk then reads the commission, after which the Lord Chancellor 
declares and notifies the royal assent to the Acts which are mentioned in the 
commission and directs the clerks to pass them in the usual form and words. 

The Clerk of the Crown and the Clerk of the Parliaments then take their stand 
on either side of the table. The Clerk of the Crown reads out the short title of each 
bill in turn. As soon as each title has been read, both clerks bow to the Lords 
Commissioners. The Clerk of the Parliaments then turns towards the bar and 
pronounces the royal assent in Norman French. For an ordinary public or private 
Act or a Measure, royal assent is pronounced in the words “La Reyne le veult”; 
for an Act granting aids or supplies, in the words “La Reyne remercie ses bons 
sujets, accepte leur benevolence, et ainsi le veult”; and for a personal private Act, 
in the words “Soit fait comme il est désiré”3, 

As soon as all the Acts and Measures mentioned in the commission have 
received the royal assent, the ceremony is at an end, and the Speaker, after 


exchanging salutations with the Lords Commissioners, returns to the House of 
Commons. 
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1 As to the Lords Commissioners, see para. 1203, ante. 

2 As to the Royal Assent Act 1967, see para. 1302, ante. 

3 If royal assent is refused to a bill, the intention of the Crown is signified in the words “La Reyne 
s'avisera”. Royal assent has not been withheld since 1707, when Queen Anne refused her assent to 
a bill settling the militia in that part of Great Britain called Scotland: see 18 Lords Journals 506. 


(x) Printing and Publication 


1304. Printing of public Acts of Parliament. After a public Act has received 
the royal assent it is printed. A proof is prepared by the Clerk of Public Bills in the 
House of Lords from the House copy of the Act. As soon as the proof has been 
examined, the Clerk of Public Bills returns it with his certificate to the printers, 
and at the same time requests the Controller of Her Majesty’s Stationery Office to 
give instructions for the Act to be published forthwith. The printed copy of an 
Act of Parliament bears the date on which it received the royal assent!. 

Two vellum copies of the Act are signed by the Clerk of the Parliaments, one of 
which is preserved in the custody of the Clerk of the Parliaments, the other in the 
Public Record Office. In the case of Measures a third copy is prepared which is 
sent to the General Synod?. 


1 See Acts of Parliament (Commencement) Act 1793; Interpretation Measure 1925, s. $; 
Interpretation Act 1978, ss. 5, 22, Sch. 1, Sch. 2, para. 4 (1) (b); and STATUTES. 
2 As to General Synod Measures, see para. 1226, ante. 


1305. Classification of statutes. The legislation of each year is divided into two 
main groups. The first comprises the public Acts, which are printed in a series 
numbered in Arabic characters; the second, private and provisional order 
confirmation Acts, which are printed in a series numbered in small Roman 
numerals. Private Acts certified as Personal Acts! are printed with the private Acts 
and numbered separately in italicised Arabic figures?. 


1 As to the certification of private bills as personal, see para. 1392, post. 
2 As to the classification of legislation, see also STATUTES. 


1306. Method of publication of Acts of Parliament. Prints of every public 
Act are published officially as soon as possible after each Act has received the royal 
assent. In addition, volumes are published annually containing the text of the 
public Acts and Measures which received the royal assent during the calendar 
year. These volumes also include (1) tables of the derivations and destinations of 
the year’s consolidation Acts; (2) a table showing the effect of the year’s legislation 
on the statute law; and (3) a table of textual amendments to public legislation 
made by statutory instruments during the year. 

Annual volumes containing the text of private and personal Acts are published 
separately. 
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(4) PUBLIC BILLS REQUIRING SPECIAL PROCEDURE 
(i) Hybrid Bills 


1307. Meaning of “hybrid bill”. “Hybrid bill” means a public bill which affects 
private interests in such a way that, if it were a private bill, 1t would, under the 
standing orders relating to private business, require preliminary notices to be 
served on affected parties! . A hybrid bill is a public bill because it relates to matters 
of public policy and is introduced directly by a lord or a member. In some degree 
it also has the character of a private bill in that it affects the interests of specific 
individuals or corporations as distinct from all individuals or corporations of the 
same category. 


1 As to the service of notice in the case of private bills, see paras. 1323 et seq., post. 


1308. Examination of a bill by Examiners of Petitions for Private Bills. 
When a public bill has been introduced into either House, it is scrutinised by the 
clerks in the Public Bill Office of that House; and, if it appears that private 
interests may be affected in such a way that the standing orders relating to private 
business apply to it, the bill is referred by the House to the Examiners of Petitions 
for Private Bills!, and the second reading of the bill may not be taken until the 
examiners’ report has been received. The duty of the examiners is to decide 
whether the bill is of such a nature that the standing orders relating to notices, 
deposits of documents and consents? apply to it and, if so, whether those standing 
orders have been complied with?. If the examiners report that none of these 
standing orders applies, the bill proceeds as an ordinary public bill; if they report 
that the standing orders are applicable and have not been complied with, the 
report is referred to the Standing Orders Committee, and no further progress can 
be made with the bill until the House has agreed to a report from that committee 
recommending that the standing orders should be dispensed with. When the 
House has agreed to this report, or when the examiners have reported that the 
standing orders apply and have been complied with, the second reading of the bill 
may be moved in the same manner as any other public bill. 


1 See para. 1340, post. 

2 Le. H.L. Standing Orders (1977) (Private Business) Part II, nos. 4-68; H. of C. Standing Orders 
(1975) (Private Business) nos. 4-68. As to these orders, see paras. 1323-1339, post. 

3 H.L. Standing Orders (1977) (Private Business) no. 83; H. of C. Standing Orders (1975) (Private 
Business) no. 224. 


1309. Procedure in the House of Lords. In the House of Lords, when a hybrid 
bill has been read a second time, then, if petitions have been lodged against it, it is 
referred to an opposed private bill committee. If it is unopposed, it is referred to 
an unopposed bill committee. The proceedings in either committee are the same 
as if the bill had been a private bill, and when reported from either committee the 
bill is recommitted to a committee of the whole House and proceeds through its 
remaining stages as a public bill. 
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1310. Procedure in the House of Commons. In the House of Commons, after 
a hybrid bill has been read a second time, it is committed to a select committee, 
which is usually nominated in part by the House and in part by the Committee of 
Selection. An order is made by the House that any petitions against the bill which 
are deposited in the Private Bill Office within a specified period are referred to the 
select committee; but that if no petition is deposited, or if all such petitions are 
withdrawn before the meeting of the committee, the order for committal to a 
select committee is to be discharged and the bill committed to a committee of the 
whole House or a standing committee. 

The procedure of a select committee of the House of Commons on an opposed 
hybrid bill in general follows that of a committee on an opposed private bill!. 
However, unless the House has given an instruction or indication to the contrary, 
the second reading is considered to remove from the promoters the onus of 
proving the expediency of the bill, thus reversing the order followed in a private 
bill committee. Any petitioner who has deposited his petition within the period 
specified in the order of the House and who has a locus standi is entitled to be 
heard either personally or by his counsel or agents; but he may not argue on 
matters which cannot give him a locus standi. The member in charge of the bill is 
entitled to be heard by his counsel or agents against the petition and in favour of 
the bill. If he objects to the locus standi of a petitioner, the committee decides the 
matter in the light of previous decisions given by the Court of Referees. The 
committee also decides the limits of the locus standi of each petitioner. The 
minutes of the evidence taken before the committee are printed by order, and at 
the expense, of the House for the use of the committee and of the parties. 

When a hybrid bill is reported to the House of Commons by the select 
committee, it is normally recommitted to a committee of the whole House? and 
proceeds through its remaining stages as a public bill?. 


1 See paras. 1377 et seq., post. 

2 Occasionally a hybrid bill has been recommitted to a standing committee: see e.g. 213 Commons 
Journals 135; 220 Commons Journals 160. 

3 On one occasion it was ruled by the Speaker that a public bill was prima facie hybrid when the 
bill had been reported to the House from a standing committee. To enable the bill to proceed 
further as a public bill the House agreed to a motion disposing with the application to the bill of 
the standing orders relating to private business: 114 H. of C. Official Report (sth series), 26th May 
1976, cols. 445, 446. For the effect of the decision on the presentation of petitions, see the further 
ruling by the Speaker: 119 H. of C. Official Report (sth series), gth June 1976, cols. 1432 et seq. 


(ii) Acts of Grace and Attainder 


1311. Act of Grace. An Act of Grace, which is an Act for a general pardon, 
originates with the Crown!. The bill is introduced into the House of Lords by a 
minister in obedience to a command of the Sovereign, and, as soon as it has been 
read a first time, a motion is made that it be humbly accepted and passed. This 
motion is agreed to nemine contradicente, and the bill is then sent to the House of 
Commons, where the same procedure is adopted. The bill receives the royal assent 
in the usual form and manner. 


1 See e.g. 2 Will. & Mar. c. 10 (1690) (repealed). For the procedure in regard to it, see 14 Lords 
Journals 502, 503; 10 Commons Journals 423. There has been no Act of Grace since 1747: see 27 
Lords Journals 135, 137. 
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1312. Act of Attainder. Although an Act of Attainder takes the form of a 
legislative enactment, it is an exercise of the jurisdiction of the entire Parliament 
because an individual for whose punishment such a bill is introduced is tried by 
both Houses of Parliament and can only be condemned with the assent of the 
Crown. 

A Bill of Attainder is usually introduced in the House of Lords and the 
procedure upon it in both Houses is the same as upon an ordinary public bill, 
except that, as the measure is one of judicial character, the accused person is 
allowed to produce evidence and employ counsel!. 

The procedure upon a Bill of Pains and Penalties, which is also an exercise of 
the judicial power of Parliament in a legislative form, is the same as that upon a 
Bill of Attainder?. 


1 See May’s Parliamentary Practice (19th Edn) 66, and courts, vol. 10, para. 735. The last Act of 
Attainder was that relating to the Earl of Kellie and others in 1746. 

2 4 Hatsell's Precedents of Proceedings in the House of Commons (1818 Edn) 331-346. The last Bill 
of Pains and Penalties was that brought in against Queen Caroline in 1820. 


1313. Acts for the reversal of attainders. Bills for reversing attainders, or for 
the restoration of honours and land, or for the restitution of blood, may not be 
laid before Parliament unless they are signed by the Sovereign. 

Such bills are introduced in the House of Lords! in obedience to a command of 
the Sovereign and are then dealt with as ordinary public bills. In the House of 
Commons, the consent of the Crown must be signified before a bill of this kind is 
read the first time. After it has been read the second time, it is committed to a 
select committee which is specially nominated by the House?. 


1 The Lords have always claimed that bills of this description should originate in their House: see 
11 Lords Journals 674; 17 Lords Journals 118, 119; House of Lords Manuscripts, vol. 5 (New 
Series), Introduction, p. xlii; 3 Hatsell's Precedents of Proceedings in the House of Commons 
(1818 Edn) 67, 68. 

2 May’s Parliamentary Practice (19th Edn) 1017, 1018. There has been no Act of this kind since 1916: 
see Alexander’s Restitution Act 1916. 


(iii) Consolidation Bills 


1314. Consideration of consolidation bills. A joint committee is set up 
pursuant to standing orders of the two Houses of Parliament! to consider 
consolidation bills, statute law revision bills, bills prepared pursuant to the 
Consolidation of Enactments (Procedure) Act 1949, bills to consolidate enactments 
with amendments to give effect to recommendations of the Law Commissions? 
and bills prepared by the Law Commissions to promote the reform of the statute 
law by the repeal of enactments which are no longer of practical utility?. Such 
bills are customarily introduced in the House of Lords and are referred to the joint 
committee after second reading without question put. 


1 See H.L. Standing Orders (1979) (Public Business) no. 48; H. of C. Standing Orders (1979) 
(Public Business) no. 874 (1). 


2 As to the Law Commissions, see CONSTITUTIONAL LAW, vol. 8, para. 822. 
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3 Bills to re-enact in the form in which they apply to Scotland the provisions of United Kingdom 
Acts have been referred to the joint committee, on motion; see e.g. 205 Lords Journals 383. 


1315. Joint Committee on Consolidation &c. Bills. The Joint Committee on 
Consolidation &c. Bills consists of twelve members of each House!. The chairman is 
usually a Lord of Appeal. After considering any memoranda presented under the 
Consolidation of Enactments (Procedure) Act 1949? and after taking evidence from 
the parliamentary draftsman responsible and any departmental or other witnesses, 
the committee reports the bills with or without amendment?. The bills are then 
recommitted to a committee of the whole House in the House of Lords and are 
thereafter proceeded with in the same manner as ordinary public bills‘. 


1 H.L. Standing Orders (1979) (Public Business) no. 48; H. of C. Standing Orders (1979) (Public 
Business) no. 87A (1). 

2 See the Consolidation of Enactments (Procedure) Act 1949, s. 1, and STATUTES. 

3 For the procedure in joint committees, see para. 1278, ante. 

4 For the restrictions on amendments which may be moved to consolidation bills, see May’s 
Parliamentary Practice (19th Edn) 524, 525. 


(s) PRIVATE LEGISLATION 


(i) General Classification of Private Legislation 


1316. Meaning and categories of private legislation. Private legislation is 
legislation which confers special powers or benefits on any person or body of 
persons, including individuals, companies, corporations or local authorities. It thus 
differs from public legislation, which applies to the general community, and is 
treated by different modes of procedures!. 

Private legislation may be classified as follows: (1) private bills? (including 
personal bills?); (2) bills to confirm provisional orders*; (3) special procedure 
orders5; and (4) Scottish private legislation®. 


1 See also paras. 1222-1224, ante. 
2 See paras. 1317 et seq., post. 
3 See paras. 1392 et seq., post. 
4 See paras. 1401 et seq., post. 
5 See paras. 1405 et seq., post. 
6 See paras. 1419 et seq., post. 


1317. Procedure with regard to private bills. The practice and procedure 
with regard to private bills are laid down in a series of standing orders which are 
almost identical in both Houses, although each House has a few orders peculiar to 
itself, 


1 Standing orders are reprinted from time to time, as currently amended by orders of each House, 
by H.M. Stationery Office. References to standing orders in this title are to the standing orders as 
amended at the date at which this volume states the law. 


Paras. 1318-1320 Vol. 34: Parliament 524 


(ii) Parliamentary Agents 


1318. Work of parliamentary agents. The work connected with the 
promotion of private bills, and also with the opposition to all legislation of this 
kind, is performed by parliamentary agents!, who in each House of Parliament are 
held personally responsible for the observance of the rules and orders of the House 
which have been drawn up for their guidance and for the regulation and 
management of private business”. In either House, a parliamentary agent who 
wilfully acts in violation of the rules and practice of Parliament, or of any rules 
prescribed for his guidance, or is guilty of professional misconduct, may be 
suspended either absolutely or temporarily from acting as a parliamentary agent. 
No person who has been suspended or prohibited from practising as a 
parliamentary agent, or who has been struck off the roll of solicitors or disbarred 
by any of the Inns of Court, may be registered as a parliamentary agent without 
the express authority of the Chairman of Committees in the House of Lords or of 
the Speaker in the House of Commons. 


1 The services of a parliamentary agent are excluded from the application of the Fair Trading Act 
1973, SS. 14-16 (see s. 15 (1), Sch. 4, para. 11), and the Restrictive Trade Practices Act 1976, 
ss. II-13 (see s. 13 (3), Sch. 1, para. 11). See further TRADE AND LABOUR. 

2 The full text of the rules relating to parliamentary agents is set out in May’s Parliamentary 
Practice (19th Edn) 902-905. 


1319. Who may act as parliamentary agent. In neither House of Parliament 
may any person act as a parliamentary agent! until he has subscribed a declaration 
before one of the clerks in the Private Bill Office, engaging to observe and obey 
the rules, regulations, orders and practice of the House, and also to pay and 
discharge all fees and charges due and payable in respect of any petition or bill 
upon which he may appear as agent. In addition to subscribing this declaration he 
must enter into a recognisance or bond, if required, in the penal sum of £500, 
with two sureties of £250 each, to observe the declaration. Only one member of a 
firm of parliamentary agents need subscribe the declaration and enter the 
recognisance or bond on behalf of the firm. In each House a register is kept of 
persons entitled to act as parliamentary agents. A registered parliamentary agent, 
if a member of a firm, may practise as a parliamentary agent under the style and 
title of his firm, even if other members of the firm are not registered. 


(iii) Preliminary Proceedings on Private Bills 
A. PETITION FOR A BILL 


1320. Presentation ofa petition for a bill. For every private bill, in whichever 
House of Parliament it is eventually presented, a petition signed by the parties, or 
some of them, who are the promoters of the bill, must be deposited in the Private 
Bill Office of the House of Commons on or before 27th November, with a 
printed copy of the proposed bill annexed to it!. Another printed copy of the bill 
must be deposited, on or before the same date, in the Office of the Clerk of the 
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Parliaments in the House of Lords?. The requirement that a petition must be 
deposited before a private bill can be presented emphasises the distinction between 


a private bill and a public bilP. 


1 See H. of Ç. Standing Orders (1980) (Private Business) nos. 2, 2A. 
2 See H.L. Standing Orders (1977) (Private Business) nos. 2, 38. 
3 See paras. 1222-1224, ante. 


1321. Late bill. If parties who have not deposited a petition for a bill before 
27th November! desire to present a private bill during the current session of 
Parliament, they must apply to the Chairman of Committees in the House of 
Lords and the Chairman of Ways and Means in the House of Commons for leave 
to present a late bill. If the chairmen are satisfied that the proposals to be submitted 
to Parliament are sufficiently important or urgent, and that the promoters could 
not have deposited the petition for the bill at the proper time, they approve the 
application and indicate in which House the bill will originate. The bill is formally 
indorsed by the chairman of the House of origin and deposited in the Office of the 
Clerk of the Parliaments or the Private Bill Office of the House of Commons, as 
the case may be. 


1 As to the presentation of the petition, see para. 1320, ante. 


1322. Petitions for additional provision. A procedure similar to that applying 
to late bills! must be followed by promoters who, after the presentation of their 
bill to the first House of Parliament, desire to make an additional provision in the 
bill which requires the services of fresh notices. A petition for additional provision 
requires the formal approval of the Chairman of Committees in the House of 
Lords? and the Chairman of Ways and Means in the House of Commons’. If their 
approval is signified, the petition is referred to the Examiners of Petitions for 
Private Bills*. 


1 See para. 1321, ante. 

2 H.L. Standing Orders (1977) (Private Business) no. 73 (1). 

3 H. of C. Standing Orders (1980) (Private Business) no. 166A (2). 

4 H.L. Standing Orders (1977) (Private Business) no. 73 (3); H. of C. Standing Orders (1980) 
(Private Business) no. 73 (1). 


B. NOTICES 


1323. Notice by Gazette etc. Whenever it is proposed to present a private bill 
to Parliament, the promoters must publish prescribed notices in the newspapers 
and in the London Gazette and, if Scotland or Northern Ireland is affected, in the 
Edinburgh Gazette or Belfast Gazette, on or before 11th December!. The notices 
must give a concise summary of the purposes of the bill?, and state that on and 
after 4th December a copy of the bill may be inspected, and copies obtained for a 
reasonable price, at specified places?. It is the duty of the promoters to ensure that 
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copies of the bill (or the relevant parts of it) are available at the appropriate places?. 
Notices of certain bills, such as tramway or waterway bills or bills dealing with 
gasworks or burial grounds, must contain stated particulars?. 

Where a bill is promoted by or alters the functions of a local authority the 
notices must be published on two separate occasions in two consecutive weeks in a 
newspaper circulating in the authority’s area®. Where a bill is not promoted by a 
local authority the notices must be similarly published in a newspaper circulating 
in the county or, in Scotland, the islands area or district in which the promoters’ 
principal office is situated”. Where a bill is to authorise the construction of works 
or the compulsory acquisition of land or user of land or to extend the time fixed 
by a previous Act for those purposes, the notices must be similarly published in a 
newspaper circulating in the county or, in Scotland, in the islands area or district 
in which the works will be or the land is situated?. Where a bill proposes the 
construction of a tramway or trolley vehicle system or an underground railway or 
railroad necessitating the alteration or disturbance of any street or road, the 
necessary notice must be posted for fourteen consecutive days in that street or 
road’. Where a bill proposes to stop up or divert any footpath or bridleway, 
notice of the proposal must be displayed, not later than 20th November, in a 
prominent position at the end of the part of the footpath or bridleway 
concerned!°, and a description of the footpath or bridleway must be included in 
the newspaper notices!!, 


1 See H.L. Standing Orders (1977) (Private Business) nos. 4, 10, 11; H. of C. Standing Orders (1980) 
(Private Business) nos. 4, 10, 11; and the text to notes 6-9, infra. 

2 See H.L. Standing Orders (1977) (Private Business) no. 4 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 4 (1). 

3 See H.L. Standing Orders (1977) (Private Business) no. 4 (2); H. of C. Standing Orders (1980) 
(Private Business) no. 4 (2). For the specified places, see H.L. Standing Orders (1977) (Private 
Business) no. 44; H. of C. Standing Orders (1980) (Private Business) no. 4A. 

4 H.L. Standing Orders (1977) (Private Business) no. 44 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 4A (1). 

5 For certain bills, plans must be deposited: see H.L. Standing Orders (1977) (Private Business) nos. 
5, 27; H. of C. Standing Orders (1980) (Private Business) nos. 5, 27. As to tramway bills, see H.L. 
Standing Orders (1977) (Private Business) nos. 7, 8; H. of C. Standing Orders (1980) (Private 
Business) nos. 7, 8; and paras. 1325, 1327, post. As to waterway bills, see H.L. Standing Orders 
(1977) (Private Business) no. 9; H. of C. Standing Orders (1980) (Private Business) no. 9; and para. 
1326, post. As to gasworks or burial ground bills, see H.L. Standing Orders (1977) (Private 
Business) no. 6; H. of C. Standing Orders (1980) (Private Business) no. 6; and para. 1326, post. 

6 H.L. Standing Orders (1977) (Private Business) no. 10 (1), (2) (a); H. of C. Standing Orders (1980) 
(Private Business) no. 10 (1), (2) (a). 

7 H.L. Standing Orders (1977) (Private Business) no. 10 (1), (2) (b); H. of C. Standing Orders (1980) 
(Private Business) no. 10 (1), (2) (b). o 

8 H.L. Standing Orders (1977) (Private Business) no. ro (1), (2) (c); H. of C. Standing Orders (1980) 
(Private Business) no. 10 (1), (2) (c). See also para. 1324, post. As to bills authorising the acquisition 
of land on which houses are standing, see para. 1337, post. 

9 H.L. Standing Orders (1977) (Private Business) no. 12; H. of C. Standing Orders (1980) (Private 
Business) no. 12. 

10 H.L. Standing Orders (1977) (Private Business) no. 12A (made gth July 1980); H. of C. Standing 
Orders (1980) (Private Business) no. 12A. 

11 H.L. Standing Orders (1977) (Private Business) no. 5 (amended oth July 1980); H. of C. Standing 
Orders (1980) (Private Business) no. s. 


1324. Further notices. In addition to the notice published in the London Gazette 
and local newspapers!, if a private bill proposes to authorise the compulsory 
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acquisition of land or user of land or to extend the time limited by a former Act 
for such purpose, or to render any land or house liable to the imposition of an 
improvement charge, a notice in writing must be sent before sth December to the 
owner, lessee or occupier of the land?. 

1 See para. 1323, ante. 

2 H.L. Standing Orders (1977) (Private Business) no. 13; H. of C. Standing Orders (1980) (Private 


Business) no. 13. The notice should be as nearly as possible in the form set out in App. A. As to 
the service of notices, see para. 1328, post. 


1325. Notices of a tramway or trolley vehicle bill. In addition to the usual 
notices!, the promoters of a bill to authorise the laying down of a tramway must 
also send notices in writing before sth December to all owners, lessees or occupiers 
of premises abutting the street or road where, for a distance of 30 feet or upwards, 
it is intended that a less space than 9 feet 6 inches? is to intervene between the 
outside of the footpath on either side of the road and the nearest rail of the 
tramway?. Notices must also be sent to the owners or lessees of any railway, 
tramroad, tramway or trolley vehicle system or canal the interests of which would 
be affected or interfered with by the proposed new tramway or new trolley 
vehicle system‘. 


1 See para. 1323, ante. 

2 If it is intended to run on the tramway carriages or trucks adapted for use upon railways, the size 
of the relevant space is 10 feet 6 inches: H.L. Standing Orders (1977) (Private Business) no. 14; H. 
of C. Standing Orders (1980) (Private Business) no. 14. 

3 HLL. Standing Orders (1977) (Private Business) no. 14; H. of C. Standing Orders (1980) (Private 
Business) no. 14. As to the service of notices, see para. 1328, post. 

4 See H.L. Standing Orders (1977) (Private Business) no. 15; H. of C. Standing Orders (1980) 
(Private Business) no. 15. 


1326. Notices of waterworks, gasworks, sewage works and electric power 
bills. In addition to the usual notices!, the promoters of a bill by which it is 
proposed to abstract water from any stream must give notice in writing to the 
owner, lessee or occupier of any mill, factory or other work who makes use of the 
water of the stream for a distance of 20 miles below the point at which it is 
intended to take the water for the purposes of the bill?. The promoters of a bill for 
constructing gasworks or sewage works, or works for the manufacture or 
conversion of the residual products of gas or sewage, or an electricity generating 
station, or the making, construction or extension of a sewage farm, cemetery, 
burial ground, crematorium, destructor or hospital for infectious diseases, must 
serve a notice upon the owner, lessee or occupier of any dwelling house within 300 
yards of the site to be used for the purposes of the proposed bill. 


1 See para. 1323, ante. 

2 See H.L. Standing Orders (1977) (Private Business) no. 16; H. of C. Standing Orders (1980) 
(Private Business) no. 16. As to water supply, see WATER SUPPLY. As to the service of notices, see 
para. 1328, post. 

3 HL. Standing Orders (1977) (Private Business) no. 17; H. of C. Standing Orders (1980) (Private 
Business) no. 17. 
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1327. Miscellaneous notices. The promoters of any bill by which it is proposed 
to relinquish works the construction of which has already been authorised by 
Parliament must give notice, before sth December, to any owner, lessee or 
occupier of property affected by the provisions of the proposed bill’. Notice in 
writing must be given before 11th December to owners, lessees or occupiers of 
property when it is proposed to repeal or alter any statutory provisions which are 
already in existence for their protection?, and to the owner of any railway or 
tramroad over whose line it is proposed to take compulsory running powers?. For 
a bill to alter or repeal any statutory provision relating to nuisance arising on any 
land, notice in writing must also be given, before the same date, to the owner, 
lessee and occupier of every dwelling house situated within 300 yards of the land‘. 


1 HLL. Standing Orders (1977) (Private Business) no. 18; H. of C. Standing Orders (1980) (Private 
Business) no. 18. As to the service of notices, see para. 1328, post. 

2 H.L. Standing Orders (1977) (Private Business) no. 19 (a); H. of C. Standing Orders (1980) 
(Private Business) no. 19 (a). Similar notice must be given to public trustees or commissioners, a 
corporation or other person specifically named in such a provision: H.L. Standing Orders (1977) 
(Private Business) no. 19 (b); H. of C. Standing Orders (1980) (Private Business) no. 19 (b). 

3 H.L. Standing Orders (1977) (Private Business) no. 21; H. of C. Standing Orders (1980) (Private 
Business) no. 21. For a similar notice to be given to a person at whose instance a court order 
which a bill takes power to disregard is made, see H.L. Standing Orders (1977) (Private Business) 
no. 19A; H. of C. Standing Orders (1980) (Private Business) no. 19A. A similar notice must be 
given to debenture holders if it is proposed by a bill to vary their rights: H.L. Standing Orders 
(1977) (Private Business) no. 198; H. of C. Standing Orders (1980) (Private Business) no. 19B. 

4 H.L. Standing Orders (1977) (Private Business) no. 20; H. of C. Standing Orders (1980) (Private 
Business) no. 20. 


1328. Service of notices. When giving a notice in conformity with a standing 
order of either House of Parliament’, the promotors must either (1) deliver it 
personally to the person entitled to receive it, or leave it at his usual place of abode 
if he is resident within the United Kingdom, or with his agent if he is abroad?; or 
(2) send it to him by post in a registered letter and in conformity with such 
regulations as from time to time may be drawn up by the Post Office}. The 
written acknowledgment of the person interested, or the receipt from the Post 
Office if the notice was sent in a registered letter, is evidence that the notice has 
been delivered*. A notice served on a Sunday, Christmas Day, Good Friday or 
any bank holiday or before 8 a.m. or after 8 p.m. on any day is invalid, except 
where the notice is delivered by post5. 


1 Le. under H.L. Standing Orders (1977) (Private Business) nos. 13-21; H. of C. Standing Orders 
(1980) (Private Business) nos. 13-21 : see H.L. Standing Orders (1977) (Private Business) no. 22 (1) 
H. of C. Standing Orders (1980) (Private Business) no. 22 (1). 

2 H.L. Standing Orders (1977) (Private Business) no. 22 (1) (a); H. of C. Standing Orders (1980) 
(Private Business) no. 22 (1) (a). 

3 H.L. Standing Orders (1977) (Private Business) no. 22 (1) (b); H. of C. Standing Orders (1980) 
(Private Business) no. 22 (1) (b). l 

4 H.L. Standing Orders (1977) (Private Business) no. 23; H. of C. Standing Orders (1980) (Private 
Business} no. 23. 

5 H.L. Standing Orders (1977) (Private Business) no. 24; H. of C. Standing Orders (1980) (Private 
Business) no. 24. 


? 
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1329. Consent to tramway bill. Promoters of a bill to authorise the laying 
down of a tramway must obtain the consent of the local authority! of each area 
through which it is proposed to construct the tramway and, if in any area there is a 
highway authority other than the local authority and it is proposed to break up 
the road?, they must also obtain the consent of that highway authority3. Where it 
is proposed to lay down a tramway in two or more areas, the consents of the local 
authority and highway authority having jurisdiction over two-thirds in length of 
the proposed line of tramway is sufficient’. 


1 “Local authority” means the Greater London Council, the Common Council of the City of 
London or the council of a London borough or district in England and Wales: H.L. Standing 
Orders (1977) (Private Business) no. 25; H. of C. Standing Orders (1980) (Private Business) no. 25. 
As to the Greater London Council and London borough councils, see LONDON GOVERNMENT, vol. 
29, paras. 24 et seq.; as to the Common Council, see LONDON GOVERNMENT, vol. 29, paras. 44 et 
seq.; and as to district councils, see LOCAL GOVERNMENT, vol. 28, paras. 1030 et seq. 

2 “Road” means any carriageway being a public highway and the carriageway of any bridge 
forming part of or leading to one: Tramways Act 1870, s. 3, applied by H.L. Standing Orders 
(1977) (Private Business) no. 25; H. of C. Standing Orders (1980) (Private Business) no. 25. 

3 HLL. Standing Orders (1977) (Private Business) no. 25; H. of C. Standing Orders (1980) (Private 
Business) no. 25. 

4 H.L. Standing Orders (1977) (Private Business) no. 25 proviso; H. of C. Standing Orders (1980) 
(Private Business) no. 25 proviso. 


Es PLANS, BOOKS OF REFERENCE, SECTIONS AND MAPS 


1330. Deposit of plans etc. If a private bill authorises the construction of works 
or the compulsory acquisition or user of land, or renders liable to the imposition 
of an improvement charge any land or buildings, the promoters must deposit a 
plan and book of reference together with a section of the works proposed!. The 
book of reference must contain a description of the land and houses to which 
allusion is made on the plan and the names of the owners, lessees and occupiers?. It 
is sufficient to deposit with, or send by registered post? to, the proper officer of the 
appropriate county, islands area or district council* only that part of the plan in 
duplicate, the book of reference and the section in duplicate which refers to 
works, land or buildings in a particular county, or, in Scotland, islands area or 
district. In addition to a plan, book of reference and section, the promoters of a 
rallway or tramroad bill must also prepare an ordnance map showing their 
proposed line of railway or tramroad®. A copy of the plans, books of reference, 
sections and ordnance maps must be deposited, on or before 20th November, at 
the Office of the Clerk of the Parliaments, and in the Private Bill Office of the 
House of Commons, and two copies must be deposited at the Department of the 
Environment®. 


1 See H.L. Standing Orders (1977) (Private Business) no. 27 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 27 (1). As to the works to which the order applies, see H.L. Standing - 
Orders (1977) (Private Business) no. 27 (7); H. of C. Standing Orders (1980) (Private Business) no. 
27 (7). As to the method in which plans and sections should be prepared, and the particulars 
which should be contained in books of reference, see H.L. Standing Orders (1977) (Private 
Business) nos. 48-59; H. of C. Standing Orders (1980) (Private Business) nos. 48-59. 

2 H.L. Standing Orders (1977) (Private Business) no. 54; H. of C. Standing Orders (1980) (Private 
Business) no. $4. 
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3 See H.L. Standing Orders (1977) (Private Business) no. 27 (3); H. of C. Standing Orders (1980) 
(Private Business) no. 27 (3). 

4 HL. Standing Orders (1977) (Private Business) no. 27 (1) proviso; H. of C. Standing Orders 
(1980) (Private Business) no. 27 (1) proviso. The proper officer must make a memorial of the time 
and date of deposit on each document and permit public inspection and copying: see H.L. 
Standing Orders (1977) (Private Business) no. 27 (4); H. of C. Standing Orders (1980) (Private 
Business) no. 27 (4). He must keep a sealed copy of each document until it is called for by either 
House of Parliament: H.L. Standing Orders (1977) (Private Business) no. 27 (5); H. of C. 
Standing Orders (1980) (Private Business) no. 27 (5). These provisions apply to Greater London as 
if it were a county: H.L. Standing Orders (1977) (Private Business) no. 27 (8); H. of C. Standing 
Orders (1980) (Private Business) no. 27 (8). 

$ H.L. Standing Orders (1977) (Private Business) no. 27 (2); H. of C. Standing Orders (1980) 
(Private Business) no. 27 (2). 

6 H.L. Standing Orders (1977) (Private Business) no. 27 (6); H. of C. Standing Orders (1980) 
(Private Business) no. 27 (6). 


1331. Deposit of specified plans etc. at public offices. The promoters of 
certain private bills must deposit, on or before 20th November, specified plans or 
maps at particular public offices!. A specially detailed ordnance map of tramway 
or trolley vehicle proposals in a bill must be deposited with the Department of the 
Environment, as well as with the two Houses of Parliament?. Where a bill 
proposes to authorise the supply of electricity, a map marked with the proposed 
area of supply must be deposited at the Department of Trade and Department of 
the Environment?. Where a bill proposes that water may be taken for the 
purposes of water supply, a map illustrating the proposed operations must be 
deposited at the two Houses of Parliament and at the Department of the 
Environment’. 

Similarly, plans and sections for bills affecting tidal land must be deposited with 
the Department of Trade, the Crown Estates Commissioners and the Ministry of 
Defence’; for bills affecting the passage of fish in a river or estuary, or a sewer 
discharging into a river or estuary, with the Ministry of Agriculture, Fisheries and 
Food and any water authority or catchment board concerned®; for bills 
authorising the construction of works affecting the banks, foreshore or beds of 
rivers, with the water authority or conservancy or catchment board”; for bills 
relating to waterways, roads, bridges, tunnels, ferries, harbours, docks or piers and 
railway, tramway or tramroad bills, with the Department of the Environment8, 
for bills proposing works affecting traffic in the Metropolitan Police District, with 
the Commissioner of Police for the Metropolis?; for bills proposing works in the 
City of London or any London borough, district or islands area, or parish or 
community, with the officers of those localities'®; for bills proposing the 
compulsory acquisition of a churchyard, burial ground or cemetery, with the 
Home Office'!; and for bills authorising the compulsory acquisition or user of 
any land, with the Ministry of Agriculture, Fisheries and Food and the 
Department of the Environment!?. 


1 These deposits are in addition to the deposits of plans etc. with local authorities, the Houses of 

_ Parliament and the Department of the Environment, as to which see para. 1330, ante. 

2 See H.L. Standing Orders (1977) (Private Business) no. 29; H. of C. Standing Orders (1980) 
(Private Business) no. 29. 

3 See H.L. Standing Orders (1977) (Private Business) no. 30; H. of C. Standing Orders (1980) 
(Private Business) no. 30. 

4 See H.L. Standing Orders (1977) (Private Business) no. 30a; H. of C. Standing Orders (1980) 
(Private Business) no. 30A. 
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5 See H.L- Standing Orders (1977) (Private Business) no. 31; H. of C. Standing Orders (1980) 
(Private Business) no. 31. 

6 See H.L. Standing Orders (1977) (Private Business) no. 32; H. of C. Standing Orders (1980) 
(Private Business) no. 32. 

7 See H.L. Standing Orders (1977) (Private Business) no. 33; H. of C. Standing Orders (1980) 
(Private Business) no. 33. 

8 See H.L. Standing Orders (1977) (Private Business) no. 34; H. of C. Standing Orders (1980) 
(Private Business) no. 34. 

9 See H.L. Standing Orders (1977) (Private Business) no. 35; H. of C. Standing Orders (1980) 
(Private Business) no. 35. 

10 See H.L. Standing Orders (1977) (Private Business) no. 36; H. of C. Standing Orders (1980) 
(Private Business) no. 36. 

11 See H.L. Standing Orders (1977) (Private Business) no. 37 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 37 (1). 

12 See H.L. Standing Orders (1977) (Private Business) no. 37 (2); H. of C. Standing Orders (1980) 
(Private Business) no. 37 (2). 


D. DEPOSIT OF A BILL 


1332. Deposit of printed copies of a bill. Printed copies of a private bill 
proposed to be presented to Parliament must be delivered, before 27th November, 
to the office of the Clerk of the Parliaments! and to the Vote Office in the House 
of Commons for the use of members of Parliament and to the Private Bill Office 
for the use of any parliamentary agent?. 


1 H.L. Standing Orders (1977) (Private Business) no. 38 (1). 

2 H. of C. Standing Orders (1980) (Private Business) no. 38. As to the deposit in the House of 
Commons of the petition for the bill, with a copy of the bill annexed to it, and of a copy of the 
bill in the House of Lords, see para. 1320, ante. 


1333. Deposit with government departments and other public 
authorities. Printed copies of every private bill must be deposited, on or before 
4th December, as follows: 


(1) three copies at the Department of the Environment and at the Home 
Office; 

(2) two copies at the Department of Health and Social Security and the 
Department of Trade; and 

(3) one copy at the Treasury, the Department of Industry, the Department of 
Employment, the Department of Energy, the Civil Service Department, 
the Ministry of Agriculture, Fisheries and Food, the Ministry of Defence, 
the Crown Estate Office and the Office of the Duchy of Lancaster!. 


A printed copy of any bill the provisions of which relate to matters within the 
jurisdiction or control of certain specified government departments or other 
authorities must be deposited with the appropriate departments or authorities?. 

In particular instances printed copies of the bill must be deposited at specified 
public offices. Thus, a copy of a bill authorising works in London must be 
deposited with the Greater London Council; a bill proposing to break up or 
interfere with a road, with the highway authority concerned’; a bill affecting the 
banks of a river or the quantity of water in a river, with the water authority or 
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the conservancy or catchment board concerned’; and a bill empowering a 
company or other body to supply water, with the local authorities concerned‘. 


1 H.L. Standing Orders (1977) (Private Business) no. 39 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 39 (1). ) 

2 See H.L. Standing Orders (1977) (Private Business) no. 39 (s)-(11); H. of C. Standing Orders 
(1980) (Private Business) no. 39 (2)—(I0). 

3 See H.L. Standing Orders (1977) (Private Business) no. 40; H. of C. Standing Orders (1980) 
(Private Business) no. 40. 

4 See H.L. Standing Orders (1977) (Private Business) no. 41; H. of C. Standing Orders (1980) 
(Private Business) no. 41. 

5 See H.L. Standing Orders (1977) (Private Business) nos. 42, 43; H. of C. Standing Orders (1980) 
(Private Business) nos. 42, 43. 

6 See H.L. Standing Orders (1977) (Private Business) no. 44; H. of C. Standing Orders (1980) 
(Private Business) no. 44. 


E. DEPOSIT OF ESTIMATES 


1334. Deposit of estimates in Parliament. For any private bill promoted by a 
local authority authorising specific works or purposes! and any bill requiring the 
deposit of a plan and section?, the promoters must make and sign an estimate of 
the expense of the undertaking proposed in their bill, and deposit the estimate in 
the office of the Clerk of the Parliaments and in the Private Bill Office of the 
House of Commons on or before 4th December?. At the same time printed copies 
must be delivered to the office of the Clerk of the Parliaments in the House of 
Lords and the Vote Office in the House of Commons for the use of members of 
both Houses?. 


1 As to the specific works or purposes, see H.L. Standing Orders (1977) (Private Business) no. 45 (1) 
(a), App. B; H. of C. Standing Orders (1980) (Private Business) no. 45 (1) (a), App. B. “Local 
authority” includes any local or public authority with power to levy a rate or power by precept 
or otherwise to require the payment from some other authorty of money which is, or can 
ultimately be, raised by the levy of a rate; and “rate” means a rate the proceeds of which are 
applicable to public local purposes and which is leviable on the basis of an assessment in respect of 
the yearly value of property: H.L. Standing Orders (1977) (Private Business) no. 45 (4); H. of C. 
Standing Orders (1980) (Private Business) no. 45 (4). 

2 See H.L. Standing Orders (1977) (Private Business) nos. 27, 45 (1) (b); H. of C. Standing Orders 
(1980) (Private Business) nos. 27, 45 (1) (b); and para. 1330, ante. 

3 H.L. Standing Orders (1977) (Private Business) no. 45 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 45 (1). The form in which estimates should be drawn is set out in H.L. 
Standing Orders (1977) (Private Business) no. 45 (2), App. B; H. of C. Standing Orders (1980) 
(Private Business) no. 45 (2), App. B. 


1335. Deposit of estimates elsewhere. Where estimates of expenses relate to 
any railway, tramway, tramroad, trolley vehicle or public service vehicle, 
waterway, road, bridge, tunnel, ferry, harbour, dock or pier, a printed copy must 
be deposited with the Department of the Environment!. Where the estimate is for 
a bill promoted by a local authority authorising specific works or purposes?, 
printed copies must be deposited with the Department of Trade or the 
Department of the Environment, or both, as the case may require?. If the bill 
authorises the borrowing of money to meet an excess of expenditure previously 
authorised by Parliament or sanctioned by a government department, a statement 
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of the purposes of and reasons for the borrowing must accompany the estimatet; 
and where the local authority is the Common Council of the City of London, or 
the council of a district in England and Wales or a London borough, a statement 
must be deposited with the estimate specifying for each district its acreage, 
population, rateable value, rates and outstanding loans’. 


1 Le. in addition to the Houses of Parliament (see para. 1334, ante): H.L. Standing Orders (1977) 
(Private Business) no. 45 (3); H. of C. Standing Orders (1980) (Private Business) no. 45 (3). 

2 See H.L. Standing Orders (1977) (Private Business) no. 45 (1) (a); H. of C. Standing Orders (1980) 
(Private Business) no. 45 (1) (a); and para. 1334, ante. 

3 H.L. Standing Orders (1977) (Private Business) no. 46 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 46 (1). 

4 H.L. Standing Orders (1977) (Private Business) no. 46 (2); H. of C. Standing Orders (1975) 
(Private Business) no. 46 (2). 

5 See H.L. Standing Orders (1977) (Private Business) no. 46 (3); H. of C. Standing Orders (1975) 
(Private Business) no. 46 (3). 


F. PARTICULAR TYPES OF BILL 


1336. Money bills promoted by the Greater London Council. For both 
Houses of Parliament there are special provisions with regard to bills promoted by 
the Greater London Council in accordance with the London Government Act 
19631. The petition for a bill promoted by the Greater London Council to raise 
money, with a printed copy of the bill annexed, must be deposited in the Private 
Bill Office of the House of Commons on or before 14th April, or the first day on 
which the House meets after the Easter recess, whichever is the later?. Copies of 
the bill must also be deposited at the office of the Clerk of the Parliaments and at 
the Treasury and the Department of the Environment?. No committee on a bill 
promoted by the Greater London Council may authorise any alteration of the 
mode of dealing with its general fund? or of borrowing by the council, unless a 
report from the Treasury on the proposed alteration has been presented to each 
House of Parliament?. 


1 Le. the London Government Act 1963, s. 2 (4), Sch. 2, paras. 25-29: see H.L. Standing Orders 
(1977) (Private Business) nos. 175-177; H. of C. Standing Orders (1980) (Private Business) nos. 
220-223. See further LONDON GOVERNMENT, vol. 28, para. 66. 

2 H.L. Standing Orders (1977) (Private Business) no. 175 (2) (a); H. of C. Standing Orders (1980) 
(Private Business) no. 220 (2) (a). 

3 H.L. Standing Orders (1977) (Private Business) no. 175 (2) (c); H. of C. Standing Orders (1980) 

(Private Business) no. 220 (2) (d). The notices for the bill must be published either in February or 

March: H.L. Standing Orders (1977) (Private Business) no. 175 (2) (b); H. of C. Standing Orders 

(1980) (Private Business) no. 220 (2) (b). 

As to the general fund, see LONDON GOVERNMENT, vol. 29, para. 62. 

H.L. Standing Orders (1977) (Private Business) no. 177; H. of C. Standing Orders (1980) (Private 

Business) no. 222. For the manner in which other reports from the Treasury must be dealt with, 


see no. 223. 


nt 


1337. Bills involving the acquisition of houses. If a private bill proposes the 
acquisition of land on which houses! are standing, and if the total number of 
residents in those houses is thirty or more and the houses are in the City of 
London, or districts in England and Wales, or London boroughs?, the promoters 
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must deposit, on or before 11th December, in the office of the Clerk of the 
Parliaments, the Private Bill Office of the House of Commons and the 
Department of the Environment, a statement showing the name of the area, the 
number of houses and, so far as ascertainable, the number of their residents?. 


1 “House” means any house or part of a house occupied as a separate dwelling: H.L. Standing 
Orders (1977) (Private Business) no. 47 (3); H. of C. Standing Orders (1980) (Private Business) no. 


47 (3). 
2 See H.L. Standing Orders (1977) (Private Business) no. 47 (2); H. of C. Standing Orders (1980) 


(Private Business) no. 47 (2). 

3 H.L. Standing Orders (1977) (Private Business) no. 47 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 47 (1). These provisions also apply subject to certain modifications to bills 
to revive, or extend the time for the exercise of, powers of acquisition: H.L. Standing Orders 
(1977) (Private Business) no. 47 (1) and proviso; H. of C. Standing Orders (1980) (Private 
Business) no. 47 (1) and proviso, 


1338. Bills conferring powers on companies. Compliance with certain 
standing orders must be proved by the promoters of private bills conferring 
powers upon companies!. The requirements of these standing orders depend upon 
whether (1) the promoters are a company constituted by Act of Parliament? ; (2) 
the promoters are a non-statutory company, society, association or partnership, 
whether a company within the meaning of the Companies Act 1948 or otherwise 
constituted? ; or (3) the bill confers powers upon or alters the constitution of any 
company, society, association or partnership named in the bill but not being 
promoters of itt. 

In the case of a company constituted by Act of Parliament, the bill, as presented 
or proposed to be presented to Parliament, must be submitted to the proprietors 
of the company at a meeting held specially for the purpose, and the bill must be 
approved by proprietors holding three-fourths of the paid-up capital of the 
company represented by the votes at that meeting. 

In the case of a bill promoted by a company, society, association or partnership 
falling within head (2), the promoters must submit the bill, as presented or 
proposed to be presented to Parliament, for approval by a special resolution of the 
company, if the company is a company within the meaning of the Companies Act 
1948°. If the company, society, association or partnership has been otherwise 
constituted, the bill must be consented to by three-fourths in number and, where 
applicable, in value of the proprietors or members present and voting at a meeting 
convened by notice’. 

If the bill confers powers upon, or alters the constitution of, any company, 
society, association or partnership named in the bill but not being promoters of it, 
it is necessary to obtain the consents to the bill, as presented or proposed to be 
presented, of the proprietors or members of any company concerned, in the same 
manner as if the company had been the promoters of the bill8. However, these 
consents need not be obtained if the bill proposes the compulsory acquisition of 
the company by the promoters, or the imposition of any duty or obligation upon, 
or the limitation of any power of, the company, or if the provisions of the bill are 
for the protection of the company?. 


1 See H.L. Standing Orders (1977) (Private Business) nos. 62-67; H. of C. Standing Orders (1980) 
(Private Business) nos. 62~67. In each House proof of compliance with these standing orders must 
be given after the second reading in the case of bills originating in that House. In the case of bills 
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brought from the other House in which provisions conferring certain powers upon companies 
etc. have been inserted, or materially altered, in that House, proof must be given after the first 
reading in the second House that the provisions have been approved by the members of the 
companies etc. concerned, in the manner prescribed in the orders. 

2 See H.L. Standing Orders (1977) (Private Business) nos. 62, 65; H. of C. Standing Orders (1980) 
(Private Business) nos. 62, 65. 

3 See H.L. Standing Orders (1977) (Private Business) nos. 63, 66; H. of C. Standing Orders (1980) 
(Private Business) nos. 63, 66; and as to companies within the meaning of the Companies Act 
1948, see COMPANIES, vol. 7, paras. 6 et seq. 

4 See H.L. Standing Orders (1977) (Private Business) nos. 64, 67; H. of C. Standing Orders (1980) 
(Private Business) nos. 64, 67. 

5 The meeting must be advertised twice in a newspaper published in London or Edinburgh, as the 
case may be, and also in a newspaper circulating in the county or, in Scotland, the islands area or 
district in which the company’s principal office is situated; and a notice, enclosing a form of 
proxy, must be sent to each proprietor on the register of the company. At the meeting, a poll 
may be demanded by any three proprietors present in person or by proxy and entitled to vote, or 
of any smaller number of proprietors if they hold not less than 15 per cent of the paid-up capital 
represented by the proprietors present. If a poll is taken, a statement of the number of votes must 
be deposited in the office of the Clerk of the Parliaments and in the Private Bill Office of the 
House of Commons: H.L. Standing Orders (1977) (Private Business) nos. 62 (1), 65; H. of C. 
Standing Orders (1980) (Private Business) nos. 62 (1), 65. 

6 See H.L. Standing Orders (1977) (Private Business) nos. 63 (1) (a), 66 (1); H. of C. Standing 
Orders (1980) (Private Business) nos. 63 (1) (a), 66 (1). 

7 H.L. Standing Orders (1977) (Private Business) nos. 63 (1) (b) (i), 66 (2); H. of C. Standing Orders 
(1980) (Private Business) nos. 63 (1) (b) (1), 66 (2). A poll may be demanded by any three 
proprietors or members present in person or by proxy at the meeting and entitled to vote, or by 
any smaller number of proprietors or members, if they represent not less than 15 per cent of the 
paid-up capital represented by the proprietors or members so present: H.L. Standing Orders 
(1977) (Private Business) nos. 63 (1) (b) (iii), 66; H. of C. Standing Orders (1980) (Private Business) 
nos. 63 (1) (b) (iii), 66. If a poll is taken, a statement of the number of votes must be deposited in 
the office of the Clerk of the Parliaments and in the Private Bill Office of the House of 
Commons: H.L. Standing Orders (1977) (Private Business) nos. 63 (1) (b) (iv), 66; H. of C. 
Standing Orders (1980) (Private Business) nos. 63 (1) (b) (iv), 66. 

8 See H.L. Standing Orders m (Private Business) nos. 64, 67; H. of C. Standing Orders (1980) 
(Private Business) nos. 64, 67. 

9 H.L. Standing Orders (1977) (Private Business) nos. 64 (1) proviso, 67 (1) proviso; H. of C. 
Standing Orders (1980) (Private Business) nos. 64 (1) proviso, 67 (I) proviso. 


1339. Bills setting up companies to carry on undertaking. Where a bill 
originating in one House of Parliament and brought to the other House proposes 
to set up a company for carrying on any work or undertaking, it must be proved 
before the examiners that any person specified in the bill as manager, director or 
proprietor of the company has given his consent to its proposals'. 


1 H.L. Standing Orders (1977) (Private Business) no. 68; H. of C. Standing Orders (1980) (Private 
Business) no. 68. 


(iv) Examiners 


1340. The examiners. In each House of Parliament one or more officers of the 
House are appointed to examine all petitions for private bills and to ensure that the 
standing orders of the House have been complied with by the promoters. These 
officers are known as the Examiners of Petitions for Private Bills. In the House of 
Lords the examiners are appointed by the House itself*; in the House of 
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Commons they are appointed by the Speaker”. Each examiner is an officer of both 
Houses, and consequently may act for either. 


1 H.L. Standing Orders (1977) (Private Business) no. 69. l 

2 H. of C. Standing Orders (1980) (Private Business) no. 69. For the duties of the examiners with 
regard to bills to confirm provisional orders and hybrid bills, see para. 1308, ante, and para. 1401, 
post. 


1341. Examination of petitions. On 18th December of every year, after giving 
at least seven clear days’ notice of the day appointed for the examination of each 
petition', the two examiners begin to examine the petitions for private bills 
proposed to be presented to either House of Parliament”. The petitioners or their 
agents appear before one or other of the examiners in order to prove that the 
requirements of the standing orders of the two Houses have been complied with; 
and any parties, upon the presentation of a memorial complaining that any 
standing order has not been complied with by the promoters, are entitled to 
appear before the examiner either personally or by their agents, in support of their 
contention, provided that the matter of which they complain is specifically stated 
in the memorial”. 


1 HLL. Standing Orders (1977) (Private Business) no. 71; H. of C. Standing Orders (1980) (Private 
Business) no. 72. 

2 HLL. Standing Orders (1977) (Private Business) no. 70; H. of C. Standing Orders (1980) (Private 
Business) no. 71. 

3 See H.L. Standing Orders (1977) (Private Business) no. 76; H. of C. Standing Orders (1980) 
(Private Business) nos. 744, 75. The memorial must be signed by the party, if any, specially 
affected by the alleged non-compliance or by his agent: H.L. Standing Orders (1977) (Private 
Business) no. 76; H. of C. Standing Orders (1980) (Private Business) nos. 75 (1), 76. 


1342. Duty of the examiner. It is the duty of one or other of the examiners to 
decide whether or not the standing orders have been complied with and to inform 
each House of Parliament accordingly!. If the standing orders have not been 
complied with, the examiner must draw up a report stating the facts on which his 
decision is based, and he must also state any special circumstances in the case!. The 
examiners certify every case of compliance or non-compliance to the House of 
Lords, whether the bill originates in that House or in the House of Commons?. 
The examiners make a report to the House of Commons on every case, whether 
of compliance or non-compliance with the standing orders?. 


1 H.L. Standing Orders (1977) (Private Business) no. 72; H. of C. Standing Orders (1980) (Private 
Business) no. 70. 

2 H.L. Standing Orders (1977) (Private Business) no. 72. Every certificate is laid upon the table of 
the House by the Clerk of the Parliaments: no. 82. 

3 These reports are laid upon the table of the House by the Speaker. 


1343. Effect of compliance or non-compliance with standing orders. If the 
necessary standing orders precedent and incidental to a petition for a private bill 
have been complied with, the bill may be presented to the House of Parliament in 
which it has been decided that it is to originate. However, if the examiner reports 
that the promoters have not complied with the standing orders, the petition for 
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the bill, together with the examiner’s report with regard to it, is referred to the 
Standing Orders Committee! in each House. The object of making this reference 
immediately to both committees is to spare the promoters the risk of having their 
bill thrown out in the second House on the ground of non-compliance with 
standing orders after they have gone to the expense of carrying it through the first 
House, in which their non-compliance with the standing orders might have been 
condoned. 

If the examiner feels any doubt as to the due construction of any standing order 
in its application to a particular case, he must make a special report of the facts 
without deciding whether or not the standing order in question has been 
complied with?. 


1 As to this committee, see para. 1345, post. 

2 H.L. Standing Orders (1977) (Private Business) no. 81; H. of C. Standing Orders (1980) (Private 
Business) no. 79. Such special reports, which are rare, are referred to the Standing Orders 
Committee in each House. 


1344. Examination of petition for additional provision in a bill, and of 
certain bills after second reading. In each House of Parliament, in addition to 
the original petition for a private bill, every petition for the insertion of an 
additional provision in a bill which has already been introduced is referred to the 
examiner’, and every private bill promoted by a company or other body to which 
the standing orders require the consent of the proprietors or members to be 
signified? is referred to the examiner after it has been read a second time?. 

In each House also any bill originating in the other House for the purpose of 
establishing a company for carrying on any work or undertaking in which any 
person is specified as manager, director or proprietor is referred to the examiner 
for special inquiry‘. 

Every private bill which has been passed by one House is referred to the 
examiners by the other House before it can be read a second time, in order that 
they may report whether such standing orders as have not been previously 
inquired into have or have not been complied with’. 


1 H.L. Standing Orders (1977) (Private Business) no. 73 (3); H. of C. Standing Orders (1980) 
(Private Business) no. 73 (1). The examiner must give at least two clear days’ notice of the day on 
which a petition for additional provision will be examined: H.L. Standing Orders (1977) (Private 
Business) no. 73 (4); H. of C. Standing Orders (1980) (Private Business) no. 73 (2). 

2 See para. 1338, ante. : 

3 See H.L. Standing Orders (1977) (Private Business) nos. 62 (1), 63 (1), 64 (1); H. of C. Standing 
Orders (1980) (Private Business) nos. 62 (1), 63 (1), 64 (1). 

4 See para. 1339, ante. 

s$ H.L. Standing Orders (1977) (Private Business) no. 74 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 74 (1). The examiners must give at least two clear days’ notice of the day on 
which a private bill referred to them under these standing orders is to be examined: H.L. 
Standing Orders (1977) (Private Business) no. 74 (2); H. of C. Standing Orders (1980) (Private 
Business) no. 74 (2). 


(v) Standing Orders Committees 


1345. The Standing Orders Committee of the House of Lords. The 
Standing Orders Committee of the House of Lords consists of the Chairman of 
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Committees and such other lords as are named by the House, on the proposal of 
the Committee of Selection, at the beginning of every session’. Three lords, 
including the chairman, form a quorum in opposed cases, whereas the Chairman 
of Committees may act alone in unopposed cases?. 


1 H.L. Standing Orders (1977) (Private Business) no. 84. As to the Chairman of Committees, see 


para. 1049, ante. 
2 Ibid., no. 85. 


1346. The Standing Orders Committee of the House of Commons. The 
Standing Orders Committee of the House of Commons is composed of the 
Chairman of Ways and Means, who is ex officio chairman of the committee, the 
deputy chairmen and eight members nominated by the Committee of Selection 
at the beginning of every session!. The quorum of the committee is three and the 
committee has the assistance of the counsel to the Speaker!. 


1 H. of C. Standing Orders (1980) (Private Business) no. 103. As to procedure, see para. 1349, post. 


1347. Duties. The duty of each Standing Orders Committee is to take into 
consideration the examiner’s certificates or reports, as the case may be, of non- 
compliance with the standing orders!, and to report to the House whether or not 
the standing orders with which the promoters of a bill have not complied should 
be dispensed with?. In both Houses the examiner’s reports are conclusive on the 
question of non-compliance with standing orders; and, where the examiner has 
made a special report setting out a statement of facts without deciding whether the 
standing orders have or have not been complied with, the statement of facts is held 
to be conclusive. 


1 In the House of Commons the committee also considers and reports to the House with regard to 
cases of non-compliance with the standing orders in respect of petitions against bills. In the House 
of Lords a petitioner against a bill who has not complied with the standing orders must obtain the 
permission of the Chairman of Committees before the House will allow him to present his 
petition. 

2 See H.L. Standing Orders (1977) (Private Business) no. 87; H. of C. Standing Orders (1980) 
(Private Business) no. 104. 


1348. Procedure of the Standing Orders Committee of the House of 
Lords. In the House of Lords, three clear days’ notice must be given of a meeting 
of the Standing Orders Committee. The committee is empowered to hear the 
parties affected by any standing order referred to in the examiner’s certificate or 
special report, provided that those parties have deposited in the office of the Clerk 
of the Parliaments, by not later than 3 p.m. on the second day after the order for 
the meeting of the committee is made, a statement of the facts to be submitted to 
the committee’. This statement, signed by the party or his agent, must be strictly 
confined to the points reported on by the examiners; and the agents for the 
parties, who are invariably heard by the committee, may not travel into any 
matter not referred to in their statements!. 


1 H.L. Standing Orders (1977) (Private Business) no. 88. 
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1349. Procedure of the Standing Orders Committee of the House of 
Commons. In the House of Commons, according to the usual practice of the 
Standing Orders Committee, the agents for the promoters, and, in an opposed 
case, the agent for any memorialist who appeared before the examiners, prepare 
written statements of their case, which must be delivered to the clerk of the 
committee for all members of the committee by not later than noon on the second 
day preceding the meeting of the committee. The committee usually hears the 
parties, or their agents, only if clarification of the statements is needed; or, in an 
opposed case, it may decide to hear one statement on each side, even where on one 
side several parties may be interested!. 


1 The procedure of the Standing Orders Committee is regulated by sessional resolutions. See also 
H. of C. Standing Orders (1980) (Private Business) no. 107A. 


1350. Refusal to dispense with standing orders. If the Standing Orders 
Committee in either House of Parliament refuses to dispense with the standing 
orders and reports in this sense to the House the promoters cannot proceed any 
further with their bill or that part of it which does not comply with the standing 
orders unless the House takes further action. 


(vi) Fees, Charges and Taxation of Costs 


1351. Fees and charges. Fees are charged by both Houses of Parliament on the 
various stages of private bills, and must be paid by promoters and opponents of 
private bills. The fees are substantially the same in each House!. Half fees may be 
charged for proceeding in both Houses on personal bills and bills relating to 
charitable, religious, educational, literary or scientific purposes from which no 
private profit or advantage is derived?. 

There is also a list of charges which parliamentary agents, solicitors and others 
may properly make in preparing, presenting and carrying through Parliament a 
private bill. This list is drawn up under statutory authority by the Clerk of the 
Parliaments in the House of Lords and by the Speaker in the House of Commons’. 


1 For the schedule of fees, see H.L. Standing Orders (1977) (Private Business) App. C; and H. of C. 
Standing Orders (1980) (Private Business), Table of Fees. 

2 See H.L. Standing Orders (1977) (Private Business) App. C, Part I; H. of C. Standing Orders 
(1975) (Private Business) Table of Fees, Part I. 

3 See the House of Commons Costs Taxation Act 1847, s. 4; and the House of Lords Costs 
Taxation Act 1849, s. 4. The charges were revised in April 1980. 


1352. Taxation of costs. Costs incurred by promoters and opponents of private 
bills are subjected by statute to a system of taxation!. An officer in each House 
carries out this duty. In the House of Lords he is appointed by the Clerk of the 
Parliaments? and in the House of Commons by the Speaker?. The taxing officer in 
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either House may be requested by an officer of any other court to tax or settle or 
assist in taxing or settling any costs arising from a private bill*. 


1 See the House of Commons Costs Taxation Act 1847; House of Lords Costs Taxation Act 1849; 
and the Parliamentary Costs Act 1865. 

2 House of Lords Costs Taxation Act 1849, S. 3. 

3 House of Commons Costs Taxation Act 1847, $. 3. 

4 House of Lords Costs Taxation Act 1849, $. 12. 


1353. Duty of taxing officer. The duty of the taxing officer in each House of 
Parliament is to allow the authorised charges and to award costs of such taxation 
against either party in such proportion as he may think fit'. He is empowered to 
examine parties and witnesses under oath? and to call for books and papers?. Except 
when costs have been taxed at the request of an officer of another court*, the 
taxing officer in the House of Lords reports his taxation to the Clerk of the 
Parliaments?; in the House of Commons the taxing officer reports to the 
Speaker®. 


1 See the House of Lords Costs Taxation Act 1849, ss. 7, 8; House of Commons Costs Taxation Act 
SAS 7 oo 

2 House of Lords Costs Taxation Act 1849, s. $; House of Commons Costs Taxation Act 1847, s. $. 

3 House of Lords Costs Taxation Act 1849, s.6; House of Commons Costs Taxation Act 1847, s. 6. 

4 In such a case the taxation is returned to the officer in question: House of Lords Costs Taxation 
Act 1849, s. 12. 

5 Ibid., s. 9. 

6 House of Commons Costs Taxation Act 1847, s. 9. 


1354. Memorial against report of taxing officer. If either party to a taxation 
is aggrieved by the decision contained in the report of the taxing officer, he may 
deposit a memorial addressed to the Clerk of the Parliaments or to the Speaker, as 
the case may be, complaining of the report, and the Clerk of the Parliaments or 
the Speaker may then require the taxing officer to make a further report. If no 
memorial is presented against a report from the taxing officer, or, if such a 
memorial has been presented, as soon as the matters complained of have been 
disposed of, the Clerk of the Parliaments or the Speaker, as the case may be, may 
issue a certificate of the amount found due. The certificate is binding and 
conclusive on the parties as to the matters comprised in the taxation in all legal 
proceedings, and in any action brought for the recovery of the amount certified 
the court must on production of the certificate order judgment to be entered for 
the sum specified!, unless the defendant pleads that he is not liable to the payment 
of the costs, charges and expenses in question, in which case the certificate is 
conclusive only as to the amount of his liability if he is found to be liable?. 


1 House of Lords Costs Taxation Act 1849, s. 9; House of Commons Costs Taxation Act 1847, s. 9. 
When costs are awarded by a private bill committee (see para. 1384, post), the certificate of the 
taxing officer in each House is conclusive evidence as well of the amount of the demand as of the 
title of the party named in it to recover that amount from the party stated to be liable to pay: 
Parliamentary Costs Act 1865, s. 3. 

2 House of Lords Costs Taxation Act 1849, s. 9 proviso; House of Commons Costs Taxation Act 
1847, S. 9 proviso. 
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(vii) Proceedings in Both Houses of Parliament on Private Bills 


A. ALLOCATION OF BILLS AND FIRST READING 


1355. Allocation of bills. A private bill may originate in either House of 
Parliament. A meeting is held on or before 8th January in every year between the 
Chairman of Committees in the House of Lords or his counsel and the Chairman 
of Ways and Means or the counsel to the Speaker, when it is decided in which 
House each private bill should originate’. By practice, competing bills originate in 
the same House, and personal and consolidation bills originate in the House of 
Lords. i 


1 H.L. Standing Orders (1977) (Private Business) no. 90; H. of C. Standing Orders (1980) (Private 
Business) no. 81. 


1356. First reading generally. In both Houses of Parliament the first reading of 
a private bill is a formal matter. The bill is presented by being laid upon the table 
of the House in which it is to originate, and is deemed to have been read the first 
time. In the House of Commons the bill is ordered to be read a second time. 

For purposes of presentation, a House copy of every private bill must be printed 
at the expense of the promoters on paper of a size to be determined by the Speaker 
and in the same style as a public bill and must be enclosed in a cover of parchment 
inscribed with the short title of the bill’. Copies must also be obtainable by lords 
and members of the House of Commons. On presentation to the House of 
Commons, every private bill which involves a grant from any government 
department must have bound with it a financial memorandum’, and all charges 
affecting the public revenue which occur in the clauses of a private bill must be 
printed in italics>. 


1 H. of C. Standing Orders (1980) (Private Business) no. 164. 
2 Ibid., no. 169. 
3 Ibid., no. 168. 


1357. First reading in the House of Lords. A private bill which originates in 
the House of Lords may not be read the first time earlier, nor more than seven 
sitting days later, than 


(1) the day on which the examiner's certificate that the standing orders have 
been complied with is laid upon the tablet; 

(2) where the examiner has made a special report, the day on which a report is 
made by the Standing Orders Committee that the standing orders have 
been complied with?; or 

(3) the day on which the House, on considering a report from the Standing 
Orders Committee that the standing orders ought to be dispensed with, 
agrees that the bill should be allowed to proceed?. 


1 H.L. Standing Orders (1977) (Private Business) no. 98 (1) (a). As to this certificate, see para. 1342, 
ante. 

2 Ibid., no. 98 (1) (b). As to the committee’s report, see para. 1347, ante. 

3 Ibid., no. 98 (1) (c). 
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1358. First reading in the House of Commons. A private bill originating in 
the House of Commons must be presented to the House on 21st January or, if the 
House is not sitting on that day, on the first sitting day thereafter, if the examiner 
has reported that the standing orders have been complied with!. If the standing 
orders have not been complied with, the bill must be presented on the day after 
the House has agreed to a report from the Standing Orders Committee that the 
standing orders ought to be dispensed with?. Similarly, where the examiner has 
made a special report, the bill must be presented on the day after the House has 
agreed to a report of the Standing Orders Committee that the standing orders 
have been complied with>. 


1 H. of C. Standing Orders (1980) (Private Business) no. 163 (1). The standing order makes 
provision for the contingency that the House is not sitting: no. 163 (5). As to the examiner’s 
report, see para. 1342, ante. 

2 Ibid., no. 163 (2). As to the committee’s report, see para. 1347, ante. 

3 Ibid., no. 163 (3). 


B. SECOND READING 


1359. Duties of the Chairman of Committees and the Chairman of Ways 
and Means. The second reading and subsequent stages of private bills are 
normally moved by the Chairman of Committees in the House of Lords and the 
Chairman of Ways and Means in the House of Commons. The two chairmen by 
practice’ supervise the passage of private bills through Parliament. In discharging 
this duty they are advised respectively by the counsel to the Chairman of 
Committees and the counsel to the Speaker. 


1 Specific duties in regard to private bills are also laid upon the two chairmen by standing orders: 
see H.L. Standing Orders (1977) (Private Business) nos. 90-944; H. of C. Standing Orders (1980) 
(Private Business) nos. 81, 82, 85, 181—183, 186, IQIA. 


1360. Second reading in the House of Lords. In the House of Lords, a private 
bill which originates in that House must be set down for second reading not 
earlier than the second day on which the House sits for public business after it has 
been read a first timet. Notice must be given in the minutes of proceedings of the 
day upon which the second reading of a bill is to be taken. 

If the Chairman of Committees considers that the opposition to a bill is 
sufficient to justify him in refusing to move the second reading, he asks the 
promoters to arrange for another lord to do so. 


1 H.L. Standing Orders (1977) (Private Business) no. 99 (1). 


1361. Second reading in the House of Commons. In the House of 
Commons, at least four clear days must elapse between the first and second 
reading of a private bill. The agent for the bill must give at least three clear days’ 
notice in writing to the clerks in the Private Bill Office of the day proposed for 
second reading, and this notice may not be given until the day after the bill has 
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been ordered to be read a second time!. Notice of second reading must be given 
for a day not later than the seventh day after first reading, unless the bill has been 
brought from the Lords and referred to the examiners, when notice must be given 
not later than the seventh sitting day after the bill has been ordered to be read a 
second time?. 

If the second reading of a private bill is opposed, it must be deferred until some 
future day at the time at which private business is usually taken? or until 7 p.m. on 
any day that the Chairman of Ways and Means may appoint*. No opposed 
private business may be appointed for a Friday?. 

Private business continues to be treated as opposed if it consists of proceedings 
on a bill which has been thus deferred, so long as a notice of an amendment stands 
on the notice paper in the form of a notice of motion; and in these circumstances it 
cannot be proceeded with as unopposed business at 2.30 p.m. The usual notice of 
motion is that a bill be read a second time this day six months, but a notice may 
also be given of a motion for a reasoned amendment to the question for second 
reading®. When the second reading comes to be taken at 7 p.m., it is not the 
practice for the Speaker to select such motions, leaving it to members simply to 
vote against the question for second reading if they wish. 


1 H. of C. Standing Orders (1980). (Private Business) no. 198 (1). 

2 Ibid., no. 198 (2). Where the House has resolved to adjourn to a day beyond the seventh day, 
notice for the second reading may be given for the day to which the House has adjourned or the 
following day: no. 198 (2) proviso. 

Le. after prayers at 2.30 p.m.: see para. 1178, ante. 

4 See H. of C. Standing Orders (1980) (Private Business) no. 174 (1), (2), (4). 

Ibid., no. 174 (3). This order also applies when objection is taken in the House to the consideration 
or third reading of a private bill: no. 174 (2). 

6 For a description of the practice of the House, see May’s Parliamentary Practice (19th Edn) 


319-322, 939, 940. 


w 
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1362. Effect of second reading of a private bill. In neither House of 
Parliament is it possible to state, as may be said of a public bill, that the principle of 
a private bill is unconditionally affirmed by the House on second reading. The 
House agrees to the second reading of the bill on the understanding that the 
reasons for passing it into law will be explained to the satisfaction of the 
committee which is appointed to inquire into its merits. 


1363. Instructions. When a bill has been read a second time in either House of 
Parliament, an instruction may be given to the committee on the bill. It is open to 
any lord or member to move an instruction, but in the House of Lords, if an 
instruction authorises or requires a committee to make an amendment in a bill 
which, in the opinion of the Chairman of Committees, could not have been 
proposed by the promoters except on a petition for additional provision, the 
chairman must call the attention of the House to the fact!. In the same 
circumstances the Speaker of the House of Commons must decline to propose the 
question on the instruction?. 


1 H.L. Standing Orders (1977) (Private Business) no. 93. 
2 H. of C. Standing Orders (1980) (Private Business) no. 175. As to petitions for additional 
provision, see para. 1322, ante. 
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C. PETITIONS AGAINST PRIVATE BILLS 


1364. Presentation of petitions against private bills. Opponents of a private 
bill may present petitions to Parliament praying to be heard against the bill. These 
petitions are presented by being deposited in the office of the Clerk of the 
Parliaments in the House of Lords or the Private Bill Office of the House of 
Commons, depending upon the House of origin of the bill which is the object of 
the petition; and, if they are presented in accordance with the requirements of the 
standing orders, they stand referred to the committee on the bill’. ye 

A petitioner who prays to be heard against a private bill must specify distinctly 
in his petition the grounds of his objection, and the committee on the bill may 
hear a petitioner only on the grounds stated in the petition?. 


1 See H.L. Standing Orders (1977) (Private Business) no. 109; H. of C. Standing Orders (1980) 
(Private Business) no. 126. 

2 See H.L. Standing Orders (1977) (Private Business) no. 111; H. of C. Standing Orders (1980) 
(Private Business) no. 128. Petitions to the House of Lords should be superscribed “To the Right 
Honourable the Lords Spiritual and Temporal in Parliament assembled”; to the House of 
Commons, “To the Honourable the Commons of the United Kingdom of Great Britain and 
Northern Ireland in Parliament assembled”. This general designation of the parties to the petition 
should follow: “The humble petition of (petitioners’ names and designations) sheweth”. The general 
allegations of the petitioners should then be set forth, followed by the prayer in which they 
humbly pray the House not to allow the bill to pass into law. To the petition are added the words 
“And your petitioners will ever pray, etc.”, followed by the signatures of the petitioners. In both 
Houses a petition may be written, typewritten or printed, or lithographed either on parchment 
or paper. At least one signature must be upon the same sheet or skin upon which the petition is 
written. The signatures must not be pasted on. The petitions of a corporation must be under its 
common seal, 


1365. Deposit of petitions in the House of Lords. In the House of Lords any 
petition against a private bill originating in that House must be deposited! in the 
office of the Clerk of the Parliaments on or before 6th February signed by the 
petitioner or his agent?. Any petition against a late private bill? or against a private 
bill which is brought up from the House of Commons must be deposited at any 
time not later than the tenth day* after that on which the bill was read a first 
time?. 


1 Le. between 11 a.m. and 5 p.m. on any sitting day and between 11 a.m. and 1 p.m. on any other 
day: H.L. Standing Orders (1977) (Private Business) no. 201. 

2 Ibid., no. tor. 

3 As to late bills, see para. 1321, ante. 

4 For the extension of time for presenting petitions expiring during a recess etc., see H.L. Standing 


Orders (1977) (Private Business) no. 201A. 
5 Ibid., no. 101 proviso. 


1366. Presentation of petitions to the House of Commons. In the House of 
Commons any petition against a private bill originating in that House on which 
the examiner has reported that the standing orders have been complied with! 
must be presented on or before 3oth January?. A petition against any other private 
bill, such as a bill brought from the House of Lords, or a late bill?, or the annual 
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money bill promoted by the Greater London Council*, must be presented not 
later than the tenth day after the first reading of the bill”. 


1 Le. under H. of C. Standing Orders (1980) (Private Business) no. 163 (see para. 1358, ante): no. 
I7IA (1). 

2 Ibid., no 171A (1). 

3 As to late bills, see para. 1321, ante. 

4 See para. 1336, ante. 

5 H. of C. Standing Orders (1980) (Private Business) no. 171A (1). 


1367. Petitions against alterations and additional provisions. In either 
House of Parliament, a petition against an alteration proposed to be made in the 
bill as presented to Parliament and against an additional provision may be 
presented at any time before the committee has reported the bill to the House. 


D. LOCUS STANDI OF PETITIONERS 


1368. Standing orders conferring locus standi. In both Houses of Parliament 
there are standing orders which give to certain classes of petitioners a definite locus 
standi or right to appear in opposition to any bill the provisions of which may 
affect them injuriously!. However, these standing orders do not cover all the cases 
in which an individual or body of individuals may be permitted to ask a 
committee on a private bill in either House of Parliament to refuse to sanction or 
to amend it. 

The right of any petitioner whose claim to be heard in opposition to a private 
bill is not definitely recognised in the standing orders must depend upon the 
merits of his individual case, and therefore, as a general principle, it may be stated 
that any person or body of persons whose interests or property are or may be 
affected adversely by a provision in any private bill will be allowed to oppose that 
bill in both Houses of Parliament. 


1 See H.L. Standing Orders (1977) (Private Business) nos. 114, 115, 117-120; H. of C. Standing 
Orders (1980) (Private Business) nos. 92, 93, 95—I02. 


1369. Objection to petitioners’ locus standi. The procedure in relation to the 
determination of the locus standi of a petitioner is different in each House of 
Parliament. 

In the House of Lords, it is left to the committee to which the bill is committed 
to decide, after hearing arguments on both sides, whether the petitioner has 
sufficient grounds of complaint to justify his being heard in opposition to the 
proposed measure!. 

In the House of Commons, if the locus standi of a petitioner against a private 
bill is objected to by the promoters within eight days after the petition in question 
has been lodged, the matter must be submitted to the consideration of the Court 
of Referees on private bills. The Court of Referees consists of the Chairman of 
Ways and Means, who, when present, is ex officio Chairman of the court, the 
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deputy chairmen, the Counsel to the Speaker and not less than seven other 
members of the House appointed by the Speaker?. Three referees are enough to 
constitute the court?. It is the duty of the referees, after hearing arguments from 
not more than one counsel on each side, to decide whether or to what extent the 
petitioner is to be allowed to be heard before the committee to which the bill is to 
be referred. This duty is laid down by the House, although the practice and 
procedure of the court are prescribed by rules framed by the Chairman of Ways 
and Means*. The court is empowered to administer oaths to witnesses, but in 
practice does not do so?. 


1 There are no rules in the House of Lords on the subject; each case as it arises is dealt with on its 
merits: see H.L. Standing Orders (1977) (Private Business) no. 114. 

2 H. of C. Standing Orders (1980) (Private Business) no. 89 (1). As to the Chairman of Ways and 
Means and deputy chairmen, see paras. 1149-1151, ante. 

3 Ibid., no. 89 (2). 

4 Le. under ibid., no. 91. The rules are printed, and copies may be obtained from the office of the 
Court of Referees in the House of Commons. See also May’s Parliamentary Practice (19th Edn) 
912 et seq. 

5 Parliamentary Costs Act 1867, s. 1. For the power to award costs, see s. 3, and 1 Clifford and 
Stephens Practice of the Court of Referees 7. 


E. COMMITTEES 
(A) Committees in the House of Lords 


1370. Unopposed private bills. In the House of Lords every unopposed private 
bill is committed to an unopposed bill committee. Such a committee consists of 
the Chairman of Committees, assisted by his counsel?, and, should the Chairman 
of Committees see fit, such other lords as he may select from the panel of deputy 
chairmen. 


1 H.L. Standing Orders (1977) (Private Business) no. 121 (1) (a). 

2 Ibid., no. 121 (2) (ii) (amended 20th February 1979). 

3 Ibid., no. 121 (2) (i) (amended 20th February 1979). As to the panel of deputy chairmen, see para. 
1050, ante. 


1371. Opposed bills. In the House of Lords every private bill which is opposed 
is committed to a committee of five lords nominated by the Committee of 
Selection’, which also appoints the chairman of the committee and fixes the day 
for its first meeting”. A lord is exempted from serving on the committee on any 
private bill in which he has an interest?. 

If the committee reports that the bill should be allowed to proceed, then, unless 
the Chairman of Committees otherwise directs, it is recommitted to an 
unopposed bill committee, which may not vary any decision taken by the original 
committee’. 


1 H.L. Standing Orders (1977) (Private Business) no. 104. 

2 Ibid., no. 95 (2). As to the Committee of Selection, see para. 1081, ante. 
3 Ibid., no. 96. 

4 Ibid., no. 121 (1) (b). 
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(B) Committees in the House of Commons 


1372. Committal. In the House of Commons, when a private bill has been 
committed, it stands referred to the Committee of Selection!. In special 
circumstances private bills have been committed to specially constituted 
committees?, 


1 H. of C. Standing Orders (1980) (Private Business) no. 109. 


2 See para. 1191, ante. As to committees of the House of Commons generally, see paras. 1186 et 
seq., ante. 


1373- Opposed private bills. The Committee of Selection is nominated by the 
House of Commons at the beginning of every Parliament. It consists of nine 
members, of whom three constitute a quorum!. The Committee of Selection is 
empowered to form into groups those opposed private bills which, in its view, 
ought to be submitted to the same committee?, and it has the duty to refer every 
opposed bill or group of bills to a committee of four members not locally or 
otherwise interested in the bills?. It also nominates the chairman’, fixes the time 
for the first sitting of each committee* and determines the order in which the bills 
are to be taken, 


1 H. of C. Standing Orders (1980) (Private Business) no. 109. For the nomination of members, see 
231 Commons Journals 44. 

2 H. of C. Standing Orders (1980) (Private Business) no. 110. 

3 Ibid., no. 111 (1). 

4 Ibid., no. 113. 

s Ibid., no. 114. 


1374. Unopposed private bills. In the House of Commons every unopposed 
bill is referred by the Committee of Selection to a committee, called the 
Committee on Unopposed Bills, composed of the Chairman of Ways and Means, 
the deputy chairmen, and four members selected by the Chairman of Ways and 
Means from a panel of members appointed by the Committee of Selection at the 
beginning of every session!. When present, either the Chairman of Ways and 
Means or one of the deputy chairmen is chairman of every committee on an 
unopposed private bill?, and every such committee has the assistance of the 
counsel to the Speaker?. The quorum of a committee is three*, No member of a 
committee on an unopposed bill in which he is locally or otherwise interested may 
vote on any question which arises, although he is entitled to attend the committee 
and take part in its proceedings. 


1 H. of C. Standing Orders (1980) (Private Business) no. 111 (2). 
2 Ibid., no. 132 (1). 

3 Ibid., no. 132 (2). 

4 Ibid., no. 132 (3). 

s Ibid., no. 133. 


(c) Joint Committees of the two Houses 


1375. Appointment of joint committees. When a private bill has been read a 
second time, it may be referred to a joint committee of Lords and Commons!, 
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This course has been adopted for consolidation bills, competing bills, a number of 
bills on the same subject, bills on which the government declared that such a 
committee would be in the public interest, or bills in respect of which the 
promoters and a substantial body of the opponents were agreed in asking that a 
joint committee should be substituted for the ordinary procedure. l 

If the appointment of a joint committee is thought desirable, the House in 
which the bill is under consideration sends a message to the other House, 
communicating a resolution that the bill in question should be referred to a joint 
committee and asking for the concurrence of the other House. When a message 
has been sent agreeing to this proposal, each House appoints a committee. The 
members of a joint committee are usually nominated by the Committee of 
Selection in each House, and the joint committee chooses its own chairman from 
the members named. The day and hour for the first meeting of the committee is 
proposed by the House of Lords, and the procedure in a joint committee on a 
private bill is the same as that adopted in a committee on a private bill in that 
House?. A joint committee on a private bill has the same powers as an opposed bill 
committee in either House’. 


1 The practice of referring private bills to a joint committee dates from 1873, when the Railway, etc. 
(Transfer and Amalgamation) Bills of that session were committed to a joint committee after 
being read a second time in the House of Commons. 

2 See paras. 1377 et seq., post. 

3 See para. 1371, ante, and para. 1380, post. 


1376. Proceedings after consideration by a joint committee. When the 
consideration of a bill before a joint committee has been concluded, a report is 
made to each House, and the bill is then proceeded with in the House in which it 
originated. Its subsequent stages in its House of origin are the same as those of any 
other private bill’. In the second House, the committee stage is dispensed with. In 
the Lords, after the bill has been read a second time, the order for commitment is 
negatived, so that the bill proceeds to its third reading; in the Commons, after its 
second reading, the bill is either ordered to lie upon the table, as if it had been 
reported from a committee, or ordered to be read the third time. 


1 See paras. 1386 et seq., post. 


(D) Procedure in Committees 


1377. Attendance and sitting. All lords or members appointed to serve on a 
committee on an opposed private bill must attend every sitting of the committee’. 
In the absence of one of its members, a committee is permitted to sit, although in 
the House of Lords this practice is subject to the consent of the parties?. In either 
House the absence of any member of the committee must be reported to the 
House’. A committee sits from day to day until it has disposed of all the bills 
referred to it. A committee usually sits from 10.30 a.m. in the House of Lords and 
from 11 a.m. in the House of Commons and concludes its proceedings at 4 p.m., 
with an adjournment for luncheon. 
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1 See H.L. Standing Orders (1977) (Private Business) no. 105; H. of C. Standing Orders (1980) 
(Private Business) no. 122 (2). 


2 See H.L. Standing Orders (1977) (Private Business) no. 106 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 121 (1). 


3 See H.L. Standing Orders (1977) (Private Business) no. 106 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 122 (2). 


1378. Documents placed before committees. The procedure adopted by 
private bill committees is generally the same in each House of Parliament. At the 
first sitting of a committee, copies of the filled-up bill, containing all the 
amendments proposed to be made in committee to the bill as presented to the 
House, must be supplied to each member of the committee by the agent for the 
promoters!. Copies of the filled-up bill must also be laid before the Chairman of 
Committees or the Chairman of Ways and Means, as the case may be, before the 
first sitting of the committee?, and in the case of opposed or recommitted bills, 
two clear days before the committee sits?. This requirement enables the chairman 
concerned to draw the attention of the chairman of the committee to any point 
which appears to him to require it*. All reports on a private bill made under the 
authority of a minister of the Crown and presented to the House stand referred to 
the committee on the bill, and, if the report contains a recommendation, the 
committee may, if it thinks fit, hear a departmental representative in explanation 
of it. If it rejects a recommendation, a Commons committee must report its 
reasons to the House®. 


1 H. of C. Standing Orders (1980) (Private Business) no. 137. 

2 H.L. Standing Orders (1977) (Private Business) no. 123; H. of C. Standing Orders (1980) (Private 
Business) no. 84. 

3 H.L. Standing Orders (1977) (Private Business) no. 123, proviso; H. of C. Standing Orders (1980) 
(Private Business) no. 84, proviso. 

4 H.L. Standing Orders (1977) (Private Business) no. 91; H. of C. Standing Orders (1980) (Private 
Business) no. 82. 

s H.L. Standing Orders (1977) (Private Business) no. 127; H. of C. Standing Orders (1980) (Private 
Business) no. 144. 

6 Ibid., no. 144. 


1379. Right of audience before committees. A private bill committee may 
not inquire into the compliance of the promoters with standing orders; this has 
to be proved before the examiners!. Unless expressly authorised to do so, a 
committee may not hear evidence other than that tendered by or on behalf of any 
parties entitled to be heard?. In an opposed bill committee, these parties are the 
promoters, who may be heard personally or by their counsel or agents in favour 
of the bill and against any petitions against the bill, and any petitioners whose 
petition has been duly deposited and who may be heard personally or by counsel 
or agents’. In an unopposed bill committee, the only parties entitled to be heard 
are the promoters, either personally or by their agents. Proceedings are less 
formal than those of an opposed bill committee, and, in the absence of opponents, 
a special responsibility devolves upon the committee to protect the public interest. 


1 HLL. Standing Orders (1977) (Private Business) no. 125; H. of C. Standing Orders (1980) (Private 
Business) no. 139. As to proof before the examiners, see paras. 1340—1344, ante. 
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2 HLL. Standing Orders (1977) (Private Business) no. 124; H. of C. Standing Orders (1980) (Private 


Business) no. 136. l 
3 H.L. Standing Orders (1977) (Private Business) no. 110 (1); H. of C. Standing Orders (1980) 


(Private Business) no. 127 (1). ) 
4 H.L. Standing Orders (1977) (Private Business) no. 110 (2); H. of C. Standing Orders (1980) 


(Private Business) no. 127 (2). 
5 H.L. Standing Orders (1977) (Private Business) no. 122 (amended 20th February 1979); H. of (Ce 


Standing Orders (1980) (Private Business) no. 134. 


1380. Appearances before an opposed bill committee. Before any party may 
be heard by an opposed bill committee, he or his agent must formally enter an 
appearance by handing a completed certificate of appearance to the clerk of the 
committee. The name of the agent and of the counsel who appear for each party 
must be shown on the certificate. The first proceeding of the committee, when 
duly constituted, is to call in the parties. If no petitioners appear against the bill, a 
Lords committee must report accordingly to the House and the bill is referred to 
an unopposed bill committee to be dealt with as though originally unopposed*. A 
Commons committee must refer the bill back to the Committee of Selection, 
which deals with it as if it were an unopposed bill?. 


1 H.L, Standing Orders (1977) (Private Business) no. 113 (a) (amended 20th February 1979). 
2 H. of C. Standing Orders (1980) (Private Business) no. 131. 


1381. Counsel and witnesses. When the parties have been called in, counsel are 
then heard on behalf of the promoters and of petitioners against the bill. Members 
of the House of Lords may not appear as counsel before parliamentary committees 
of a legislative character', although they may appear in that capacity on an appeal 
at the bar of the House. Members of the House of Commons are debarred by 
various resolutions of the House from appearing as counsel before parliamentary 
committees; nor may members engage, either by themselves or their partners, in 
the conduct of a private bill?. Witnesses on both sides may be called, examined 
and cross-examined. Witnesses before opposed private bill committees are 
examined on oath, although if a witness objects to taking the oath, he may 
affirm?. In either House, if it is found necessary to compel the attendance of a 
witness, an order of the House must be obtained. 


1 See BARRISTERS, vol. 3, para. 1156. 

2 8 Commons Journals 646; 85 Commons Journals 107; 113 Commons Journals 247. As to the need 
for a member to obtain leave of the House before appearing as counsel at the bar of the House of 
Lords, see May’s Parliamentary Practice (19th Edn) 143. See further BARRISTERS, vol. 3, para. 1156. 

3 See May’s Parliamentary Practice (19th Edn) 689, 690, 987. 


1382. Proof of preamble. When the case for and against the allegations 
contained in the preamble of the bill have been heard, the committee must decide 
whether the preamble is proved. If two or more bills which contain competitive 
schemes are under consideration, the committee usually reserves its decision until 
it has heard the case for each bill. Before coming to a decision, the committee 
usually directs the room to be cleared. All questions are decided by a majority of 
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votes cast. If the votes are equal, the chairman of a Commons committee has a 
second or casting vote; in a Lords committee, the chairman has a vote but not a 
casting vote. In either House, if a committee refuses to approve the preamble of a 
bill, it must report accordingly to the House, and no further proceedings on the 
bill may be taken in the same session of Parliament unless the House orders the bill 
to be recommitted. If the committee approves the preamble, the clauses of the bill 
are then severally considered, together with any comments which may have been 
made in ministerial reports on the bill'. If any of the clauses are opposed, counsel 
for the promoters and opponents are heard on them before the committee comes 
to a decision. 


1 See para. 1378, ante. 


1383. Report of the committee. When the committee has finished considering 
the bill, it must report the bill, with or without amendment, to the House. 
Similarly, if the promoters inform the committee that they do not propose to 
proceed further with their bill, the committee reports accordingly to the House’. 
In both Houses, committees are required by the standing orders to make 
particular inquiries into specific matters arising in certain bills. For example, a 
committee on a bill promoted by, or conferring powers on, a local authority 
must consider, besides certain other matters, whether the bill gives powers relating 
to police, sanitary or other local government matters in conflict with, deviation 
from or excess of the general law?, and whether the powers sought could already 
be obtained by means of byelaws made under existing public general Acts?. 
Besides reporting the bill to the House, a Commons committee must consider 
particularly clauses in bills upon which specific inquiries in pursuance of standing 
orders have to be made and report upon certain of them. 


1 H. of C. Standing Orders (1980) (Private Business) no. 142 (3). 

2 H.L. Standing Orders (1977) (Private Business) no. 141 (a); H. of C. Standing Orders (1980) 
(Private Business) no. 156 (a). 

3 H.L. Standing Orders (1977) (Private Business) no. 141 (b); H. of C. Standing Orders (1980) 
(Private Business) no. 156 (b). See also H.L. Standing Orders (1977) (Private Business) nos. 131, 
132, 135, 137-140, 142-146; H. of C. Standing Orders (1980) (Private Business) nos. 144, 146, 147, 
GO), WPS. Weir, 


1384. Costs. If a committee on a private bill of either House decides that the 
preamble is not proved, or inserts any provision, or strikes out or alters any 
provision already in a bill and reports unanimously that a petitioner against a 
private bill! has been unreasonably and vexatiously subjected to expense in 
defending his rights against the promoters of the bill, it may award costs to the 
petitioner. The petitioner is entitled to recover from the promoters such costs as 
the committee may think fit, or the committee itself may decide a sum for costs 
with the consent of the parties affected?. Similarly, if the promoters of a bill have 
been vexatiously subjected to expense by the opposition of a petitioner, the 
committee may award costs to the promoters; and the promoters are likewise 
entitled to recover from the petitioner such portion of the cost of promotion as 
the committee thinks fit, or a sum determined by the committee with the consent 
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of the parties?. No landowner who in good faith at his own sole risk and charge 
opposes a bill which proposes to take any portion of his land is liable to any costs 
for opposing the billt. A committee cannot award costs against a person not 
appearing as a petitioner even if he is the real petitioner”. 

All costs awarded by a committee are taxed by the taxing officer of the House 
in which the proceedings take place®. An injunction to restrain proceedings being 
taken upon the taxing officer’s certificate of costs awarded by a committee will be 
refused’. A plaintiff who has been awarded costs can obtain summary judgment as 
of course® but the defendant may move to set aside the judgment on the ground 
that the certificate of the taxing officer is invalid, inasmuch as the committee has 
exceeded its powers in awarding the costs’. 


1 “Private bill” extends to and includes any bill for a local and personal Act: Parliamentary Costs 
Act 1865, s. 10. 


2 Ibid., s. 1. 

3 Ibid., s. 2. 

4 Ibid., s. 2 proviso. 

5 See Mallet v Hanley (2) (1887) 18 QBD 787, CA. 

6 Parliamentary Costs Act 1865, s. 3. As to the taxing officer’s powers, see s. 4. 

7 See Hanly and Fisher v Mallet (1886) 3 TLR 71. 

8 Parliamentary Costs Act 1865, s. 5. Persons paying costs may recover proportionate shares from 


other persons liable: s. 7. 
9 See Mallet v Hanly (1886) 18 QBD 303 at 308-310, CA, per Lord Esher MR. 


1385. Minutes of proceedings and minutes of evidence. The clerk of the 
committee keeps the minutes of the proceedings of the committee and ensures 
that all the amendments made to a bill by the committee are inserted in a copy of 
the bill known as the “Committee Bill”. A verbatim report of the evidence is 
taken down and usually duplicated for purposes of circulation and record. 
However, the Chairman of Committees of the House of Lords or the Chairman 
of Ways and Means in the House of Commons, as the case may be, may authorise 
the evidence to be printed if an application has been made to him by the 
promoters not less than six clear days before the first meeting of the committee!. 
Whether the evidence is duplicated or printed, the expense is borne by the 
parties?. 


1 H.L. Standing Orders (1977) (Private Business) no. 110 (3) proviso; H. of C. Standing Orders 
(1980) (Private Business) no. 131A proviso. 

2 H.L. Standing Orders (1977) (Private Business) no. 110 (3); H. of C. Standing Orders (1980) 
(Private Business) no. 131A. 


F. REPORT AND THIRD READING 


1386. Procedure in the House of Lords subsequent to the committee 
stage. In the House of Lords, after a private bill has been reported from the 
committee to which it has been committed, notice is given in the minutes of 
proceedings of the day on which the third reading is to be taken!. A copy of any 
bill which has been amended in committee must be deposited at offices at which it 
was deposited previously?, and proof of compliance with this requirement is given 
by means of a certificate deposited in the office of the Clerk of the Parliaments?. 
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A bill may be amended further on third reading, but no amendments may be 
moved at this stage unless they have been first submitted to the Chairman of 
Committees and copies deposited in the office of the Clerk of the Parliaments one 
clear day at least before the bill is to be read a third timet. The consent of the 
Sovereign or of the Prince of Wales, as the case may be, to any private bill which 
affects Crown land or land belonging to the Duchy of Cornwall must be signified 
before the bill may be read the third time. 


1 A bill may be recommitted by the House of Lords to a committee of the whole House on a 
motion made by the Chairman of Committees: see H.L. Standing Orders (1977) (Private 
Business) no. 94, and para. 1066, ante. 

2 le. under ibid., nos. 39, 40 (see para. 1333, ante): no. 147. 

3 Ibid., no. 147. 

4 Ibid., no. 148. 


1387. Procedure on report ofa bill in the House of Commons. In the House 
of Commons, when a private bill is reported from a committee without 
amendment, it is ordered to be read the third time. If amended by a committee, it 
is ordered to lie upon the table, and at least three clear days must elapse before the 
House may consider the billt. Every bill which has been amended by a committee 
must be reprinted at the expense of the promoters, and copies of the reprinted bill 
must be delivered to the Vote Office for the use of members at least three clear 
days before the consideration of the bill?. Copies are also delivered to the 
Chairman of Ways and Means and the counsel to the Speaker?, in order that the 
House may be informed if the reprinted bill does not conform with the 
requirements of the standing orders. Copies must also be delivered to offices at 
which a copy of the bill had previously to be deposited’. 


1 H. of C. Standing Orders (1980) (Private Business) no. 181. 
2 Ibid., no. 179. 

3 Ibid., no. 86. 

4 Le. under ibid., nos. 39, 40 (see para. 1333, ante): no. 180. 


1388. Consideration of a bill in the House of Commons. Amendments of 
substance may be moved on consideration of a private bill in the House of 
Commons!, although one clear day’s notice of amendments proposed by 
promoters must be given? and the Chairman of Ways and Means must be satisfied 
that such amendments may be entertained by the House without first referring 
them to the Standing Orders Committee?. Amendments to be moved on 
consideration are not usually printed, although the Chairman of Ways and Means 
may order them to be printed if he thinks fit*. 


1 On consideration or third reading, motions are sometimes made to recommit a private bill to the 
committee which has already considered it or to a committee of the whole House: see May’s 
Parliamentary Practice (19th Edn) 993, 997. 

2 H. of C. Standing Orders (1980) (Private Business) no. 204. 

3 See ibid., nos. 87, 182. 

4 Ibid., no. 183 (1). The expense must be borne by the promoters of the bill: no. 183 (2). 
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1389. Third reading in the House of Commons. When a private bill has been 
considered in the House of Commons, it is ordered to be read the third time. At 
least one clear day’s notice of third reading must be given by the agent for the bill 
to the clerks in the Private Bill Office!. Verbal amendments only may be made?. 
The consent of the Sovereign or the Prince of Wales is signified to bills affecting 
their land. The House approves the bill, with all the alterations made since second 
reading, before it is passed and sent up, or returned, to the House of Lords. 


1 H. of C. Standing Orders (1980) (Private Business) no. 205. 
2 Ibid., no. 184. 


1390. Procedure in the second House. When a private bill has passed through 
all its stages in one House of Parliament, it is sent to the other House for its 
agreement. If amendments are made, the bill is returned, as amended, to the 
House in which it originated. In that event, copies of amendments made in the 
second House to bills originating in the first House, and any amendments 
proposed to be moved by the promoters to such amendments, must be laid before 
the Chairman of Committees or the Chairman of Ways and Means and the 
counsel to the Speaker, as the case may be, before 2 p.m. on the day previous to 
that on which the amendments are to be considered by the first House!. If the 
amendments are agreed to, the bill is ready to receive the royal assent?. 


1 H.L. Standing Orders (1977) (Private Business) no. 150; H. of C. Standing Orders (1980) (Private 
Business) no. 88. 
2 As to the royal assent, see paras. 1301—1303, ante. 


1391. Preparation of proof of Act. When a private bill is ready to receive the 
royal assent, a correct, signed copy of the bill is supplied by the agents for the bill 
to the office of the Clerk of the Parliaments. From this copy a proof of the Act is 
prepared which is carefully compared with the House copy of the bill. Two copies 
of every private Act are printed on paper of durable quality, and are then signed 
by the Clerk of the Parliaments. One of these copies is preserved in the Victoria 
Tower, the other in the Public Record Office. 


(viii) Personal Bills 


1392. Petitions for personal bills presented to the House of Lords. It is 
customary for petitions for private bills relating to the personal affairs of an 
individual to be presented to the House of Lords!. Standing orders of that House 
provide that the promoters of any such bill must present a signed petition (to 
which a printed copy of the proposed bill must be annexed)? signed by one or 
more of the parties principally concerned in the consequences of the bill and 
praying for the leave of the House to introduce the bill’. A petition for a personal 
bill may be deposited at any time during the session. It is considered by the 
Chairman of Committees and the Chairman of Ways and Means, who may 
certify that the proposed bill is of such a nature that the standing orders relating to 
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ordinary private bills are not applicable*. Private bills so certified are termed 
personal bills>. 


1 See 208 Lords Journals 221 (James Hugh Maxwell (Naturalisation) Bill). There appears no 
constitutional reason why a personal bill should not be solicited in the House of Commons, but 
the practice that a personal bill should be introduced in the House of Lords has become so well 
established that it is doubtful whether the authorities of the House of Commons would accept the 
presentation of a bill of this nature. However, the House of Lords has claimed that bills for the 
restitution of honours and in blood should originate with the House of Lords: see para. 1313, 


ante. 

See H.L. Standing Orders (1977) (Private Business) no. 152. 
Ibid., no. 153. 

See ibid., no. 3 (2). 

Ibid., no. 151 (1). 
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1393. Appointment of the Personal Bills Committee. At the beginning of 
each session the Chairman of Committees and six other lords, of whom two are 
usually Lords of Appeal, are appointed as the Personal Bills Committee. The 
quorum of the committee is three!. Every petition for a personal bill is referred to 
the committee! ; and the bill may not be introduced and read a first time until a 
report from the committee on the petition has been made to the House?. 


1 H.L. Standing Orders (1977) (Private Business) no. 154. 
2 Ibid., no. 156. 


1394. Proceedings before the Personal Bills Committee. The Personal Bills 
Committee has before it the petition for the bill together with the draft bill which 
forms part of the petition, and in most cases a statement by the promoters in 
support of their application for the bill and any other relevant documents. The 
promoters usually appear by counsel, but may be heard by their parliamentary 
agent or by themselves. The arguments addressed to the committee are directed to 
prove that the objects of the bill are proper to be enacted by a personal bill!. The 
points on which the promoters should satisfy the committee may be summarised 
as follows: 


(1) that the objects of the proposed bill are not in conflict with public policy; 

(2) that the benefits to be conferred are peculiar to the petitioner and that 
therefore the interests of the general public are not affected; 

(3) that the consents of all persons principally concerned in the consequences of 
the bill can be obtained, and that the interests of minors affected are 
safeguarded; and 

(4) that the objects can only be achieved by means of a personal bill and not by 
any other instrument or form of enactment. 

To report upon these matters is the main duty imposed on the committee by its 
orders of reference. Its other duty is to examine the draft bill to see whether its 
provisions are proper for carrying its purposes into effect. The committee, 
therefore, makes any amendments, either of substance or drafting, which it 
considers necessary. 

The Personal Bills Committee is also empowered to require the appointment of 
a guardian to represent the interests of any minors who should be protected?, but 
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in most cases the Chairman of Committees will already have requested the Lord 
Chancellor to appoint a guardian for this purpose’. 

When the committee is satisfied on these matters, and has given any necessary 
directions on what consents are to be obtained and which consents can be 
dispensed with on account of remoteness of interest or for any other reason‘, the 
Chairman of Committees signs a copy of the bill in the form approved by the 
committee”. 

The report of the Personal Bills Committee is then made to the House and the 
bill in its approved form can be introduced and read a first timef. 


1 See H.L. Standing Orders (1977) (Private Business) no. 154. 
2 Ibid., no. 167 proviso. : 
3 Le. under ibid., no. 167. It is usual in these cases for the Lord Chancellor to appoint the Official 


Solicitor as guardian: see 189 Lords Journals 80 (Arundel Estate Bill). 
4 See H.L. Standing Orders (1977) (Private Business) no. 166. 
5 Ibid., no. 154. 
6 See 208 Lords Journals 274 (James Hugh Maxwell (Naturalisation) Bill); H.L. Standing Orders 


(1977) (Private Business) no. 156. 


1395. Personal bills affecting private interests in Scotland. Every petition 
for a personal bill affecting private interests in Scotland is referred by the Personal 
Bills Committee to two judges of the Court of Session. They must summon all 
interested parties, take evidence, consents and such acceptance of trusts as may be 
tendered to them, and report their opinion on, and any amendments required in, 
the draft bill to the Personal Bills Committee’. 

The committee must not make its report to the House on the proposed bill until 
it has received and considered the report of the two judges?. 


1 H.L. Standing Orders (1977) (Private Business) no. 155 (1). 
2 Ibid., no. 155 (2). 


1396. Personal bills affecting estates etc. A number of standing orders of the 
House of Lords govern the procedure for giving notices, appointment of new 
trustees and requirements as to consents and other matters relating to personal bills 
affecting entailed estates, wills etc.!. 


1 See H.L. Standing Orders (1977) (Private Business) nos. 162, 164-168, 170-173. 


1397. Further stages in the House of Lords. A personal bill is presented to the 
House of Lords in the form approved by the Personal Bills Committee and is read 
a first time. A copy of the bill signed by the Chairman of Committees is the 
necessary authority for the form of the bill!. The presentation and first reading of 
the bill, like other private bills, are in the name of the Lord Chancellor?. Copies of 
the bill as introduced are delivered to all persons affected by the bill. This 
distribution must be made before the second reading takes place?. The second 
reading of the bill, which ordinarily is moved by the Chairman of Committees, 
then takes place. A date is fixed by the Chairman of Committees on or before 
which petitions against the bill must be presented. 
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If the bill is unopposed it is committed to an unopposed bill committee?. At this 
stage the consents of persons concerned in the bill are given by their attending and 
signing a copy of the bill. In certain cases, such as absence abroad, illness or old 
age, the Chairman of Committees may admit affidavits in proof of signatures in 
lieu of attendance’. If the bill is opposed it is referred to a select committee of five 
lords named by the Committee of Selection and proceeded with in the same 
manner as an opposed private bill’. The third reading of the bill is then appointed 
and moved by the Chairman of Committees. The bill is then passed and is sent to 
the House of Commons. When returned from that House, the royal assent is 
given to a personal bill in the form “Soit fait comme il est désiré”3, 


H.L. Standing Orders (1977) (Private Business) no. 154. 

See 208 Lords Journals 274 (James Hugh Maxwell (Naturalisation) Bill). 

See H.L. Standing Orders (1977) (Private Business) no. 157. 

Ibid., no. 158. 

Ibid., no. 160 (amended 20th February 1979). 

Ibid., no. 173. 

Ibid., no. 161. It is unlikely that a personal bill would be opposed. The consent of all parties 
concerned has always been an essential feature in the promotion of a personal bill, the reason 
being that it would be impossible for a promoter to prove the preamble of the bill if the consents 
of any of the interested parties were withheld. 

As to the royal assent to bills, see paras. 1301—1303, ante. 
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1398. Procedure in the House of Commons. In the House of Commons, 
when a personal bill is brought from the House of Lords, it is read the first time 
and referred, like other private bills, to the Examiners of Petitions for Private 
Bills. However, if the Chairman of Ways and Means reports that the bill relates to 
the estate, property, status or style, or otherwise to the personal affairs, of an 
individual and is, in his opinion, of such a nature that the standing orders relating 
to notices, consents and deposited documents! should not apply to it, the order 
referring the bill to the examiners is discharged and the bill ordered to be read a 
second time?. When the bill has been read a second time, it is committed, and 
proceeds thereafter as an ordinary private bill. Amendments are sometimes 
inserted in the House of Commons which necessitate the giving of further 
consents. In that event, the necessary consents are taken when the bill is returned 
to the Lords?. 


1 Le. H. of C. Standing Orders (1975) (Private Business) nos. 4-61, 65-68 (see paras. 1323-1339, 
ante): no. I9IA (1). 

2 Ibid., no. 191A (1). 

3 See 126 Lords Journals 287 (Walker’s Estate Bill); 189 Lords Journals 285, 286 (Arundel Estate Bill). 


(ix) Provisional Orders and Special Procedure Orders 
A. INTRODUCTION 
1399. Legislation by order. The object of legislation by provisional order or by 
special parliamentary procedure is to reduce the number of private bills which 


come before both Houses of Parliament and to lessen the expense to promoters. 
These purposes are achieved by enabling government departments to conduct the 
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preliminary proceedings on provisional or special procedure orders, including, 
where necessary, a local inquiry, before they are presented to Parliament. 


1400. Supersession of provisional order procedure. Formerly, a large 
number of enactments enabled provisional orders to be made and presented to 
Parliament, but proceeding by special procedure order! has now largely 
superseded the procedure of obtaining a provisional order which requires 
confirmation in an Act of Parliament?. Nevertheless, apart from the power to 
issue provisional orders under the Private Legislation Procedure (Scotland) Act 
19367, the making of provisional orders continues to be authorised by a few public 
Acts*. Private Acts also may contain powers to make provisional orders?. 


1 Le. under the Statutory Orders (Special Procedure) Act 1945; Statutory Orders (Special 
Procedure) Act 1965. For the procedure under these Acts, see para. 1405, post. 

2 See para. 1417, post. 

3 For the procedure under this Act, see para. 1419, post. 

4 See COMPULSORY ACQUISITION, vol. 8, para. 9. 

5 As to proceedings on provisional orders, see paras. 1401 et seq., post. 


B. PROVISIONAL ORDERS 


1401. Preliminary proceedings. Before a bill to confirm a provisional order is 
presented to Parliament, certain preliminary proceedings are prescribed either by 
the enabling Act or by the responsible government department. The usual features 
of those requirements are that a notice must be published stating the object for 
which it is intended to obtain an order, and that a local inquiry, at which 
opponents of the scheme may be heard, must be held to inquire into the merits of 
the proposed undertaking. These requirements replace the provisions of standing 
orders of the two Houses of Parliament governing the promotion of a private bill 
as the means of safeguarding the interests of individuals!. 

The promoters of a confirming bill must, however, prove compliance with 
two of these standing orders; and for this purpose the bill, which is presented to 
either House as a public bill (although, in the House of Commons, at the time of 
private business), is referred after first reading to the Examiners of Petitions for 
Private Bills. The first of the orders requires the deposit of copies of plans and 
other documents at the appropriate office of each House?, and the second applies 
to confirming bills the standing order? of both Houses which provides that, when 
powers to acquire land are proposed to be conferred, revised or extended in 
certain areas, a statement must be deposited showing the number of houses on the 
land and the number of persons residing in these houses‘. 


1 See the Local Government Act 1972, s. 240, and LOCAL GOVERNMENT, vol. 28, paras. 1321, 1322. 

2 See H.L. Standing Orders (1977) (Private Business) no. 179; H. of C. Standing Orders (1980) 
(Private Business) no. 212. 

3 Le. H.L. Standing Orders (1977) (Private Business) no. 47; H. of C. Standing Orders (1980) 
(Private Business) no. 47. As to the order, see para. 1337, ante. 

4 HLL. Standing Orders (1977) (Private Business) no. 180; H. of C. Standing Orders (1980) (Private 
Business) no. 213. 
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1402. Second reading. In the House of Lords, when the examiner has reported 
that the standing orders have been complied with, or, in a case of non-compliance, 
the House has agreed to a report of the Standing Orders Committee that the 
standing orders ought to be dispensed with, the bill is ready for second reading. In 
the House of Commons, when these preliminaries have been completed, the bill is 
ordered to be read a second time. On second reading and other stages in that 
House, which are all taken at the time for private business, members may object in 
the same way as to a private bill!. Opposed provisional order bills are treated as 
opposed private business and may be set down by the Chairman of Ways and 
Means for 7 p.m.?. 


1 As to the time for private business, see H. of C. Standing Orders (1976) (Public Business) no. 7; 
H. of C. Standing Orders (1980) (Private Business) nos. 174, 190; and paras. 1174, 1178, 1361, ante. 
2 See the authorities cited in note 1, supra, and ibid., no 218. 


1403. Committee and remaining stages. In the House of Lords, petitions 
against a confirming bill must be presented on or before the seventh day after 
second reading!. If unopposed, the bill is committed to an unopposed bill 
committee and is dealt with in the same way as an unopposed private bill?; if 
opposed, it is referred to a select committee of five lords and proceeded with as an 
opposed private bill’. In both Houses of Parliament, the procedure in a committee 
on a confirming bill is substantially the same as that on a private bill. When 
reported to the House of Lords, a confirming bill is recommitted to a committee 
of the whole House and completes its remaining stages as an ordinary public bill. 
In the House of Commons, a confirming bill after second reading is committed 
and stands referred to the Committee of Selection, which refers it to an opposed 
or an unopposed bill committee, as the case may bež. Petitions must be deposited 
not later than the seventh day following the day on which notice is given that the 
bill will be examined, or, if the House is not sitting on that day, on the next sitting 
day®. On being reported from a committee, a confirming bill is ordered to be 
considered if amended, or, if not amended, to be read the third time, and it is then 
sent, or returned, to the House of Lords. 


H.L. Standing Orders (1977) (Private Business) no. 184 (a). 

Ibid., no. 185 (1) (b). See also para. 1370, ante. 

Ibid., no. 185 (1) (a). See also para. 1371, ante. 

See paras. 1280, 1281, ante. 

H. of C. Standing Orders (1980) (Private Business) no. 217 (1). See also paras. 1254, 1372-1374, 
ante. 

6 Ibid., no. 217 (2) (a). 
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1404. Costs and fees. A select committee of either House of Parliament to which 
a bill for confirming a provisional order has been referred has the same power to 
award costs as a private bill committee!, and provision is made for the taxation of 
costs in the House of Commons?. The fees to be charged in respect of provisional 
orders are laid down’. 


1 See the Parliamentary Costs Act 1871, s. 2, and para. 1384, ante. 
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2 See the House of Commons Costs Taxation Act 1879, s. 1 (extending the House of Commons 
Costs Taxation Act 1847), s. 2 (requiring the taxing officer of the House of Commons to tax costs 
on request of the proper authority). 

3 See H.L. Standing Orders (1977) (Private Business) no. 215, App. C, Part III; H. of C. Standing 
Orders (1980) (Private Business), Table of Fees, Part III. 


C. SPECIAL PROCEDURE ORDERS 


1405. Orders to which special parliamentary procedure applies. Where, in 
any Act passed since 1945, power to make or confirm orders! is conferred on any 
authority and provision is made that the orders should be subject to special 
parliamentary procedure, the provisions of the Statutory Orders (Special 
Procedure) Act 1945 apply to those orders?. There are a number of Acts 
containing such provisions’. Power has been conferred to make Orders in Council 
extending special parliamentary procedure to orders made under enactments 
passed before 1st June 19464 in substitution for provisional order procedure’. In the 
exercise of this power, special parliamentary procedure has been substituted for 
provisional order procedure in the case of orders under most of the enactments in 
relation to which provisional order procedure formerly applied, and the 
enactments in question have been modified accordingly?. 


1 “Order” includes a scheme, certificate or byelaws: Statutory Orders (Special Procedure) Act 

1945, $. 11 (1). An order to which the Act applies is of no effect until it has been laid before 

Parliament by the responsible minister and has been brought into operation in accordance with 

the provisions of the Act: s. 1 (2); and see para. 1416, post. 

Ibid., s. 1 (1). The procedure was applied in terms to orders made or confirmed under certain Acts 

passed in 1944 and 1945: see s. 8 (1), (2), Sch. 2; Town and Country Planning Act 1947, s. 113, Sch. 

9, Part II; New Towns Act 1965, s. 56 (3), Sch. 12. 

3 A list of such Acts is printed in the official Index to the Statutes in Force, under the heading 
“Statutory and other Instruments”. Tables of statutory orders subject to the Statutory Orders 
(Special Procedure) Act 1945 are printed with the annual table of private [local and personal] Acts 
by H.M. Stationery Office. 

4 Le. the date of the commencement of the Statutory Orders (Special Procedure) Act 1945: s. 1 (2) 

(repealed). 

See ibid., s. 8 (3). An Order in Council may be revoked or varied by a subsequent Order: s. 8 (4). 

One conversion from provisional order to special procedure order, made in 1949 and relating to 

the amendment of local enactments under the Public Health Act 1875, s. 303, has since been 

restored to provisional order procedure: see the Statutory Orders (Special Procedure) 

(Substitution) Order 1962, S.I. 1962 No. 409, art. 3 (a). 

Statutory Orders (Special Procedure) (Substitution) Order 1949, S.I. 1949 No. 2393. This order 

came into operation on Ist January 1950: art. 1 (1). As to enactments in relation to which the 

provisional order procedure still applies, see para. 1401, ante. 
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1406. Preliminary proceedings. No special procedure order! may be laid 
before Parliament until the requirements of the empowering enactment? with 
respect to the publication or service of notices, the consideration of objections and 
the holding of inquiries or other proceedings preliminary to the making or 
confirmation of the order have been complied with3. 

Where no requirements are imposed by that enactment, certain specified 
requirements must be complied with. In the first place, before the order is made 
or confirmed, notice must be given in the London Gazette and, if the order is to 
ee to a particular area, in at least one newspaper circulating in that area, as 
ollows: 
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(1) if the order is to be made on the application of any person, notice of the 
purport of the application must be given by the applicant; 

(2) if it is to be confirmed on the application of any person, notice of the order 
as submitted for confirmation must be given by the applicant®; 

(3) if the order is to be made otherwise than on the application of a person, 
notice of the order as proposed to be made must be given by the authority 
empowered to make it’. 


A notice is sufficient notice of an order if it sets out the purport of the order and 
specifies a place where copies of the order may be inspected free of charge at all 
reasonable hours’. Every notice must specify the time within which and the 
manner in which objections may be made to the application or order as the case 
may be; the time allowed for objections must not be less than twenty-eight days?. 
If an objection is duly made and not withdrawn, the authority empowered to 
make or confirm the order must take the objection into consideration, and must 
cause a local inquiry to be held, unless it is satisfied that in the special circumstances 
of the case an inquiry is unnecessary!°. Notice of the inquiry must be given in such 
manner as the authority may direct, and all persons interested may attend and 
make objections; and the provisions relating to evidence and costs which obtain at 
inquiries held under the Local Government Act 19721! apply to such an inquiry??. 


1 For the meaning of “order”, see para. 1405, note I, ante. 

2 ‘Empowering enactment” means any enactment other than the Statutory Orders (Special 
Procedure) Act 1945 which, in relation to the order, has the effect of requiring the publication or 
service of notices, the consideration of objections or the holding of inquiries or other proceedings 
preliminary to the making or confirmation of the order: s. 2 (3). For requirements which must be 
observed in the case of orders made for local government purposes, see the Local Government 
Act 1972, S. 240 (3); LOCAL GOVERNMENT, vol. 28, para. 1321; LONDON GOVERNMENT, vol. 29, para. 
78. 

3 Statutory Orders (Special Procedure) Act 1945, s. 2 (1). 

4 Ibid., s. 2 (1), Sch. 1. 

5 Ibid., Sch. 1, para. 1 (a). “Applicant” means the person on whose application the order is made or 
confirmed: s. 11 (1). 

6 Ibid., Sch. 1, para. 1 (b). 

7 Ibid., Sch. 1, para. 1 (c). 

8 Ibid., Sch. 1, para. 5. 

9 Ibid., Sch. 1, para. 2. 

10 Ibid., Sch. 1, para. 3. 
11 See the Local Government Act 1972, s. 250, and LOCAL GOVERNMENT, vol. 28, para. 1385. 
12 Statutory Orders (Special Procedure) Act 1945, Sch. 1, para. 4. 


1407. Laying the order before Parliament. When any preliminary 
requirements relating to provisional orders! have been complied with, notice of 
the intention of the minister? concerned to lay the order before Parliament must 
be published in the London Gazette not less than three days before the order is so 
laid3. When laid, the order must be accompanied by a certificate from the minister 
concerned specifying the preliminary requirements which relate to the order and 
certifying that they have been complied with; if an inquiry has beeen dispensed 
with, the certificate must contain a statement to that effect*. Copies of the order 
and certificate must be deposited in the office of the Clerk of the Parliaments in 
the House of Lords, and the Private Bill Office and the Vote Office in the House 
of Commons‘, and copies of the certificate and of the order, unless it is a statutory 
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instrument of which copies are required to:be printed”, must be made available to 
any person on application to the minister and on payment’. 

If under a special procedure order it is proposed to authorise the compulsory 
acquisition or use of land, or if the order relates to any works or any area of land 
or water, and the works or area are described by reference to a map or plan, a 
copy of the map or plan must be laid with the order in the House of Lords and 
deposited in the Private Bill Office in the House of Commons on the day on 
which the order is laid before the House?. The name and address of the applicant, 
if any, must be indorsed on any order laid before Parliament and all copies of the 
order deposited and made available!?. 


1 See para. 1406, ante. ; 

2 “The minister”, in relation to a provisional order, means the minister of the Crown responsible 
for laying the order before Parliament: Statutory Orders (Special Procedure) Act 1945, s. 11 (1). 
As to the meaning of “laying before Parliament”, see para. 1432, post. 

Ibid., s. 2 (1). 

Ibid., s. 2 (2). 

H.L. Standing Orders (1977) (Private Business) no. 205 (1) (a). 

H. of C. Standing Orders (1980) (Private Business) no. 239 (1) (a). 

Le. by the Statutory Instruments Act 1946, s. 2 (see STATUTES): H.L. Standing Orders (1977) 

(Private Business) no. 205 (1) proviso; H. of C. Standing Orders (1980) (Private Business) no. 239 

(1) proviso. 

8 H.L. Standing Orders (1977) (Private Business) no. 205 (1) (b); H. of C. Standing Orders (1980) 
(Private Business) no. 239 (1) (b). The things required to be done under these standing orders 
must normally be done on the day on which the special procedure order is laid before the House 
of Lords or the House of Commons as the case may be (H.L. Standing Orders (1977) (Private 
Business) no. 205 (1); H. of C. Standing Orders (1980) (Private Business) no. 239 (1)), but 
provision is made for the extension of time in a case where Parliament is dissolved or prorogued 
or the House adjourned for a long adjournment in the case of the House of Lords, or for more 
than four days in the case of the House of Commons (see H.L. Standing Orders (1977) (Private 
Business) no. 201A (1) (d), (2); H. of C. Standing Orders (1980) (Private Business) no. 247 (1)). 
Power to make orders regulating proceedings pursuant to the Statutory Orders (Special 
Procedure) Act 1945 is conferred on both Houses by s. 9. The standing orders made in pursuance 
of this power are H.L. Standing Orders (1977) (Private Business) nos. 203-211, 214, 215; H. of C. 
Standing Orders (1980) (Private Business) nos. 237—245, 247-248A. 

9 H.L. Standing Orders (1977) (Private Business) no. 205A; H. of C. Standing Orders (1980) (Private 
Business) no. 239A. The time for laying or deposit may be extended if Parliament is dissolved or 
prorogued or during a long adjournment: see H.L. Standing Orders (1977) (Private Business) no. 
201A (1) (d), (2); H. of C. Standing Orders (1980) (Private Business) no. 247 (1). 

10 H.L. Standing Orders (1977) (Private Business) no. 205 (2); H. of C. Standing Orders (1980) 
(Private Business) no. 239 (2). 


NAN Sw 


1408. Petitions and memorials. Petitions against a special procedure order may 
be presented to either House of Parliament, normally within twenty-one days 
beginning with the day on which the order was laid, or, if it was laid on different 
days before each House, beginning with the later of the two days!. The two kinds 
of petition provided for are (1) a petition for amendment, praying that specified 
amendments should be made to the order; and (2) a petition of general objection, 
which prays against the order generally, which prayer may not be included in a 
petition for amendment’. Petitions must be framed in conformity with the rules 
and orders of the two Houses of Parliament*, and are presented by being 
deposited in the office of the Clerk of the Parliaments or the Private Bill Office of 
the House of Commons, as the case may be*. Not later than the day following the 
presentation, the petitioner must cause copies to be deposited in the other House 
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and at the office of the minister who laid the order ; copies must also be delivered, 
or sent by registered post, to the applicant, if any, or each applicant, if more than 
one, at the address indorsed on the order’; and copies must be made available not 
later than three days from the day when the petition was presented to any person 
on application to the petitioner or his agent at the address indorsed on the petition 
and on payment, 

Within seven days beginning with the day of the presentation of a petition, the 
minister or any applicant may deposit in the office of the Clerk of the Parliaments 
or the Private Bill Office as the case may be a memorial objecting to the petition 
being certified as proper to be received; or, if the petition has been presented as a 
petition for amendment, the memorialist may object that it is a petition of general 
objection’. 


1 Statutory Orders (Special Procedure) Act 1945, s. 3 (1); Statutory Orders (Special Procedure) Act 

1965, s. 1 (2). If the period of twenty-one days expires when Parliament is dissolved or prorogued, 

or during any long adjournment, it is extended so as to expire with the next sitting day: H.L. 

Standing Orders (1977) (Private Business) no. 201A (1) (d), (2), (3); H. of C. Standing Orders 

(1980) (Private Business) no. 247 (1), (2); made under the Statutory Orders (Special Procedure) 

Act 1945, s. 9 (a); Statutory Orders (Special Procedure) Act 1965, s. 1 (1), (2). 

Statutory Orders (Special Procedure) Act 1945, s. 3 (2) (a). 

Ibid., s. 3 (2) (b). 

As to petitions presented in the House of Lords, see H.L. Standing Orders (1977) (Private 

Business) no. 206 (1). As to those to the House of Commons, see H. of C. Standing Orders (1980) 

(Private Business) nos. 192A, 240 (1). There must be indorsed on every petition (1) the title of the 

order against which it is presented; (2) a statement whether it is a petition for amendment or a 

petition of general objection; and (3) the name and address of the member, party or agent 

depositing it: H.L. Standing Orders (1977) (Private Business) no. 206 (2); H. of C. Standing 

Orders (1980) (Private Business) no. 240 (2). 

H.L. Standing Orders (1977) (Private Business) no. 206 (1); H. of C. Standing Orders (1980) 

(Private Business) no. 240 (1). 

6 H.L. Standing Orders (1977) (Private Business) no. 206 (3) (a); H. of C. Standing Orders (1980) 
(Private Business) no. 240 (3) (a). 

7 H.L. Standing Orders (1977) (Private Business) no. 206 (3) (b); H. of C. Standing Orders (1980) 

(Private Business) no. 240 (3) (b). 

H.L. Standing Orders (1977) (Private Business) no. 206 (3) (c); H. of C. Standing Orders (1980) 

(Private Business) no. 240 (3) (c). Time-limits may be extended in the case of the dissolution or 

prorogation of Parliament or a long adjournment: H.L. Standing Orders (1977) (Private 

Business) no. 201A (1) (d), (2); H. of C. Standing Orders (1980) (Private Business) no. 247 (1). 

9 H.L. Standing Orders (1977) (Private Business) no. 207 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 241 (1). The time-limits may be extended in the case of the dissolution or 
prorogation of Parliament or a long adjournment: H.L. Standing Orders (1977) (Private 
Business) no. 2014 (1) (d), (2); H. of C. Standing Orders (1980) (Private Business) no. 247 (1). On 
the day on which a memorial is deposited the memorialist must cause a copy to be deposited in 
the other House and in the office of the Chairman of Ways and Means and a copy to be delivered 
or dispatched by registered post to the petitioner or his agent at the address indorsed on the 
petition: H.L. Standing Orders (1977) (Private Business) no. 207 (2); H. of C. Standing Orders 
(1980) (Private Business) no. 241 (2). 
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1409. Report by the chairmen. If a petition is duly presented against a special 
procedure order!, the petition stands referred for examination to the Lord 
Chairman of Committees and the Chairman of Ways and Means?. As soon as 
practicable after the expiration of the period within which petitions may be laid 
before Parliament?, the chairmen must take into consideration all petitions 
referred to them, and if satisfied that the statutory provisions* and standing orders . 
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have been complied with, they must certify that the petition is proper to be 
received and is a petition for amendment or a petition of general objection, as the 
case may be5. If a memorial has been duly deposited in the office of the Clerk of 
the Parliaments or the Private Bill Office, they must give notice in the appropriate 
office of the time and place at which they will consider the petition and 
memorial®. 

Where in the opinion of the chairmen a petition presented as a petition for 
amendment involves amendments of the order which would constitute a negative 
of the main purpose of the order, they must, if they certify that the petition is 
proper to be received, certify it as a petition of general objection, unless the 
petitioner satisfies them that some only of the amendments involved would 
constitute such a negative; if so satisfied, the chairmen may direct the deletion of 
so much of the petition as requires such amendments and certify the remainder as 
a petition for amendment’. 

If no memorial is deposited’, but the chairmen are not satisfied that a petition 
should be certified as proper to be received, or, if it is presented as a petition for 
amendment, are not satisfied that it is such a petition, they must give notice in the 
office of the Clerk of the Parliaments and the Private Bill Office of the time and 
place at which they will further consider the petition’. 

In respect of every special procedure order, the chairmen must report whether 
any petitions have been presented against it, and, if so, what petitions, if any, have 
been certified as proper to be received and as petitions for amendment and general 
objection respectively, and, subject to standing orders, every such report must be 
laid before both Houses of Parliament!°, 

Questions of locus standi of petitioners are decided by the two chairmen when 
they are examining special procedure petitions!!. 


t 


As to the presentation of petitions, see para. 1408, ante. 

2 Statutory Orders (Special Procedure) Act 1945, s. 3 (1). “Lord Chairman of Committees” and 

“Chairman of Ways and Means” includes any deputy acting in accordance with standing orders: 

s. 11 (1). The functions of the Chairman of Committees in this respect may be performed by a 

deputy chairman, and the functions of the Chairman of Ways and Means by a member of the 

Chairman’s Panel appointed as his deputy: see H.L. Standing Orders (1977) (Private Business) no. 

204; H. of C. Standing Orders (1980) (Private Business) no. 238; made under the Statutory Orders 

(Special Procedure) Act 1945, s. 9 (b). 

As to laying petitions before Parliament, see para. 1408, ante. 

Le. the provisions of the Statutory Orders (Special Procedure) Act 1945. 

Ibid., s. 3 (3); Statutory Orders (Special Procedure) Act 1965, ss. 1 (1)-(3), 2 (4), Schedule. 

H.L. Standing Orders (1977) (Private Business) no. 208 (1); H. of C. Standing Orders (1980) 

(Private Business) no. 242 (1). 

7 Statutory Orders (Special Procedure) Act 1945, s. 3 (4). 

8 As to the depositing of memorials, see para. 1408, ante. 

9 H.L. Standing Orders (1977) (Private Business) no. 208 (2) (a); H. of C. Standing Orders (1980) 
(Private Business) no. 242 (2) (a). 

10 Statutory Orders (Special Procedure) Act 1945, s. 3 (5). 

11 H.L. Standing Orders (1977) (Private Business) no. 208 (3); H. of C. Standing Orders (1980) 

och Business) no. 242 (3); made under the Statutory Orders (Special Procedure) Act 1945, 

s. 9 (d). 
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1410. Proceedings consequent on the chairmen’s report. If within a period 
of twenty-one days beginning with the date of the laying of the chairmen’s report 
before either House of Parliament!, the House resolves that the order be annulled, 
the order becomes void and no further proceedings may be taken on it, although 
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this is without prejudice to the laying of a new order?. If no resolution to annul 
the order is passed during the period of twenty-one days previously mentioned, 
duly certified petitions stand referred to a joint committee?, although no petition 
of general objection stands so referred if either House has resolved within that 
period that the petition should not be so referred!. 


1 In reckoning the period, no account is taken of time during which Parliament is dissolved or 
prorogued, or during which both Houses are adjourned for more than four days: Statutory 
eer (Special Procedure) Act 1945, s. 4 (1); Statutory Orders (Special Procedure) Act 1965, s. I 
i}; E) i 

Statutory Orders (Special Procedure) Act 1945, s. 4 (1); Statutory Orders (Special Procedure) Act 
1965, ss. I (2), (4), 2 (4), Schedule. 

Statutory Orders (Special Procedure) Act 1945, s. 4 (2). 

Ibid., s. 4 (2) proviso; Statutory Orders (Special Procedure) Act 1965, s. 1 (4). 
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1411. Counter-petitions. Where the Lord Chairman of Committees and the 
Chairman of Ways and Means have reported! that any petition has been presented 
to either House of Parliament and has been certified as a petition for amendment 
and as proper to be received, within a period of fourteen days? beginning with the 
date on which the report is laid before the House a counter-petition may be 
presented to the House complaining that the amendment prayed for by the 
petition will affect the interest of the person presenting the counter-petition, and 
the counter-petition then stands referred to the joint committee to which the 
petition stands referred’. 


1 Le. under the Statutory Orders (Special Procedure) Act 1945, s. 3 (5), as to which see para. 1409, 
ante. 

2 The period may be extended in the case of the dissolution or prorogation of Parliament or a long 
adjournment: H.L. Standing Orders (1977) (Private Business) no. 201A (1) (d), (2); H. of C. 
Standing Orders (1980) (Private Business) no. 247 (1). 

3 H.L. Standing Orders (1977) (Private Business) no. 210 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 244 (1). As to the reference of petitions to joint committees, see para. 1410, 
ante. A counter-petition must be deposited in the office of the Clerk of the Parliaments or the 
Private Bill Office as the case may be: H.L. Standing Orders (1977) (Private Business) no. 210 (2); 
H. of C. Standing Orders (1980) (Private Business) no. 244 (2). Counter-petitions presented to the 
House of Commons must be prepared and signed in strict conformity with the rules and orders 
of the House: see nos. 192A; 244 (2). There must be indorsed on every counter-petition presented 
to either House (1) the title of the special procedure order to which it relates; (2) the name and 
address of the party depositing it; and (3) the name of the party or agent who signed the original 
petition: H.L. Standing Orders (1977) (Private Business) no. 210 (3); H. of C. Standing Orders 
(1980) (Private Business) no. 244 (3). Not later than the day following that on which the counter- 
petition was presented, the counter-petitioner must cause copies of it to be deposited in the 
appropriate office of the other House, in the office of the Chairman of Ways and Means and at 
the office of the minister concerned; and must cause further copies to be delivered or dispatched 
by registered post to the original petitioners or their agent at the address indorsed on the petition, 
and, if the minister has given notice that he desires his right to be exercised by an applicant 
specified in the notice (see para. 1414, post), to the applicant at his address indorsed on the special 
procedure order: H.L. Standing Orders (1977) (Private Business) no. 210 (4); H. of C. Standing 
Orders (1980) (Private Business) no. 244 (4). The time-limit may be extended in the case of the 
dissolution or prorogation of Parliament or a long adjournment: H.L. Standing Orders (1977) 
(Private Business) no. 201A (1) (d), (2); H. of C. Standing Orders (1980) (Private Business) no. 247 
(1). As to the right of audience of a counter-petitioner before a joint committee, see para. 1414, 
post. 
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1412. Withdrawal of petitions, counter-petitions and memorials. Any 
petitioner, counter-petitioner or memorialist may withdraw his petition, counter- 
petition or memorial on a requisition to that effect being deposited in the office of 
the Clerk of the Parliaments or the Private Bill Office, as the case may be, signed 
by him or the agent who deposited the document in question; and where the 
document is signed by more than one person, any person signing may so 
withdraw from it!. 


1 HLL. Standing Orders (1977) (Private Business) no. 211; H. of C. Standing Orders (1975) (Private 
Business) nos. 76A, 173, 245. 


1413. Constitution and powers of a joint committee. Where a petition 
stands referred to a joint committee’, the committee consists of six members, 
three members being nominated by the Committee of Selection of each House?. 
The order stands referred only for the purpose of considering the petition’. The 
committee is empowered to report the order either without amendment or with 
such amendments as it thinks expedient to give effect to all, or any part, of a 
petition and with such consequential amendments, if any, as it thinks proper?. In 
considering a petition of general objection, a committee may report the order 
with amendments if it thinks effect should be given to the petition, not- 
withstanding that the petition is one of general objection; but if in the 
committee’s opinion the order ought not to take effect, it must report that the 
order be not approved‘. The report of the joint committee, with the minutes of 
the evidence, is laid before both Houses of Parliament?. 


1 See para. 1411, ante. 

2 HLL. Standing Orders (1977) (Private Business) no. 209 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 243 (1). Provision is made for a case where a member of the committee is 
prevented from continuing his attendance: H.L. Standing Orders (1977) (Private Business) no. 
209 (4); H. of C. Standing Orders (1980) (Private Business) no. 243 (4). 

3 Statutory Orders (Special Procedure) Act 1945, s. § (1). 

4 Ibid., s. s (2). 

5 Ibid., s. $ (3); H.L. Standing Orders (1977) (Private Business) no. 209 (3); H. of C. Standing 
Orders (1980) (Private Business) no. 243 (3). 


1414. Proceedings in a joint committee. The course of proceedings in a joint 
committee is as follows. If required by the committee to do so, the minister briefly 
explains the order by means of a factual statement, to be agreed with the 
petitioner and any counter-petitioner. The petitioner is then entitled to be heard 
in support of his petition. If the committee is of the opinion that he has a case to 
answer, the minister is entitled to be heard against the petititon. The petitioner is 
then entitled to reply or, before replying, to call rebutting evidence, with the 
leave of the committee, on which the minister is entitled to comment. The 
petitioner and the minister may appear by counsel or agent!. After giving due 
notice the minister may transfer his rights to any applicant specified in the notice?. 
If on consideration of a counter-petition? the joint committee is satisfied that an 
amendment prayed for by the petition may affect the interests of the counter- 
petitioner, the committee may allow the counter-petitioner to be heard personally 
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or by his counsel or agent*. The counter-petitioner is heard either before or after 
the minister or applicant, as the committee may direct‘. 


1 H.L. Standing Orders (1977) (Private Business) no. 209 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 243 (1). Such a notice must be delivered or dispatched by registered post to 
the petitioner or his agent at the address indorsed on the special procedure order within a period 
of four days beginning with the day on which the report of the chairmen is laid before 
Parliament (see para. 1409, ante) or, if the report is so laid on different days, with the later of the 
two days, and copies of the notice must be deposited in the office of the Clerk of the Parliaments 
and the Private Bill Office within a four-day period: H.L. Standing Orders (1977) (Private 
Business) no. 209 (2); H. of C. Standing Orders (1980) (Private Business) no. 243 (2). The time- 
limit may be extended in the case of the dissolution or prorogation of Parliament or a long 
adjournment: H.L. Standing Orders (1977) (Private Business) no. 201A (1) (d), (2); H. of C. 
Standing Orders (1980) (Private Business) no. 247 (1). 

2 H.L. Standing Orders (1977) (Private Business) no. 209 (1) proviso; H. of C. Standing Orders 
(1980) (Private Business) no. 243 (1) proviso. 

3 As to counter-petitions, see para. 1411, ante. 

4 H.L. Standing Orders (1977) (Private Business) no. 210 (5); H. of C. Standing Orders (1980) 
(Private Business) no. 244 (5). 


1415. Costs and fees. The joint committee has the same power to award costs as 
a private bill committee!. Any costs so awarded are taxed by the taxing officer of 
the House of Commons at the request of the minister responsible for the order?. 
The reasonable costs incurred by a local authority? in applying for, supporting or 
Opposing a special procedure order, or in a preliminary local inquiry, are to such 
extent as may be sanctioned by the Secretary of State for the Environment?! 
deemed to be expenses properly incurred by the authority and are paid 
accordingly, and the local authority may borrow for the purpose of defraying 
such costs5. 

The fees to be charged in respect of special procedure orders are laid down®. 


(al 


Statutory Orders (Special Procedure) Act 1945, s. 7 (1). A joint committee has the same power to 
award costs as a select committee has in relation to a provisional order bill under the 
Parliamentary Costs Act 1865, as applied by the Parliamentary Costs Act 1871, s. 2; and the 
Parliamentary Costs Act 1865 is to apply accordingly subject to any necessary modifications: see 
the Statutory Orders (Special Procedure) Act 1945, s. 7 (1). For the principle that a select 
committee has the same power in relation to costs, see para. 1404, ante; and as to the power of a 
private bill committee as to costs, see para. 1384, ante. 

Ibid., s. 7 (2), applying with any necessary modifications the House of Commons Taxation Act 

1847, the House of Lords Costs Taxation Act 1849, and the House of Commons Costs Taxation 

Act 1879, s. 2, as to which see paras. 1351, 1352, 1404, ante. 

3 “Local authority” means any authority being, within the meaning of the Local Loans Act 1875, an 
authority having power to levy a rate: Statutory Orders (Special Procedure) Act 1945, s. 11 (1); 
and see LOCAL GOVERNMENT, vol. 28, para. 1296, note I. 

4 See the Transfer of Functions (Minister of Health and Minister of Local Government and 

Planning) (No. 2) Order 1951, S.I. 1951 No. 753; the Minister of Local Government and Planning 

(Change of Style and Title) Order 1951, S.I. 1951 No. 1900. As to the transfer of functions from 

the Minister of Health, see the Secretary of State for the Environment Order 1970, S.I. 1970 No. 

1681, art. 2 (1), Sch. 1. 

Statutory Orders (Special Procedure) Act 1945, s. 7 (3). 

See H.L. Standing Orders (1977) (Private Business) no. 215, App. C, Part IV; H. of C. Standing 

Orders (1980) (Private Business) Table of Fees, Part IV. 
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1416. Operation of orders. A special procedure order does not take effect until 
it has been laid before Parliament by the minister concerned and has been brought 
into operation in accordance with the Statutory Orders (Special Procedure) Act 
19451. If neither House has resolved during the period allowed for the purpose? 
that the order be annulled, and there has been no joint committee, the order 
comes into operation on the expiry of the resolution period or on any later day 
specified in the order?. Where an order is reported from a joint committee 
without amendment, it comes into operation on the date on which the 
committee’s report is laid before both Houses‘, or any later date specified in the 
order’. If an order is reported by a joint committee with amendments and the 
responsible minister considers that it should take effect as amendedéf, the order, as 
amended, is brought into operation on such date as the minister by notice 
determines”. 


Statutory Orders (Special Procedure) Act 1945, s. 1 (2). 

See para. 1410, ante. 

Statutory Orders (Special Procedure) Act 1945, s. 4 (3). 

See para. 1413, ante. 

Statutory Orders (Special Procedure) Act 1945, s. 6 (1). 

For the procedure where the minister considers it inexpedient that the order should take effect as 
amended, see para. 1417, post. 

7 Statutory Orders (Special Procedure) Act 1945, s. 6 (2). Any notice given by the minister either 
determining the date on which an order is to come into force or withdrawing an order (see para. 
1417, post) is to be given by publishing the notice (1) in a case where the order relates to England 
or Wales or any part of them, but not to Scotland or any part of it, in the London Gazette; (2) in 
a case where the order relates to Scotland or any part of it, but not to England or Wales or any 
part of them, in the Edinburgh Gazette; (3) in any other case both in the London Gazette and the 
Edinburgh Gazette; and (4) in the case of an order relating to a particular area, in at least one 
newspaper circulating in that area: H.L. Standing Orders (1977) (Private Business) no. 214 (1); 
H. of C. Standing Orders (1980) (Private Business) no. 248 (1). 
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1417. Bill to confirm a special procedure order. When an order has been 
amended by a joint committee and the responsible minister considers it 
inexpedient to bring the order as amended into effect, he may either by notice! 
withdraw it or submit it to Parliament for further consideration in a bill for 
confirmation?. The bill must set out the order as amended in committee and is 
treated as a public bill, but after presentation there is no second reading or 
committee stage?. The bill proceeds immediately to the report stage when 
amendments may be moved; it is then read the third time and, if passed, sent to 
the second House where a similar procedure is followed?. 

Where a joint committee reports that an order be not approved, the order does 
not take effect unless confirmed by an Act‘. In this case, the bill sets out the order 
as it was referred to the committee?. The bill is treated as a public bill, although 
the procedure depends on whether there is a duly-certified petition for 
amendment which was not dealt with by the joint committee. If there is such a 
petition, the bill after presentation is read a second time and referred to the 
original joint committee for consideration of the petition; when reported by the 
committee, the bill is considered and read the third time; if it is passed in the first 
House, it is deemed in the second House to have passed all stages up to and 
including committee®. If there are no such petitions outstanding, the bill receives 
only a report and third reading stage in either House’. 
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In thé House of Commons a bill for confirming a special procedure order is, 
like a private bill, exempt in certain circumstances from complying with the 
standing orders and practice of the House relating to provisions authorising 
charges on the public revenue and certain privileges of the House in relation to 
financial matters in the case of a bill brought from the House of Lords®. 

A power to amend or revoke an order by a subsequent order may be exercised 
notwithstanding that the original order has been confirmed by an Act?. 


= 


As to the form of notice, see para. 1416, note 7, ante. A copy of a notice withdrawing an order 
must be laid before each House within four days after it is published: H.L. Standing Orders (1977) 
(Private Business) no. 214 (2); H. of C. Standing Orders (1980) (Private Business) no. 248 (2). The 
time-limit may be extended in the case of the dissolution or prorogation of Parliament or a long 
adjournment: H.L. Standing Orders (1977) (Private Business) no. 201A (1) (d), (2); H. of C. 
Standing Orders (1980) (Private Business) no. 247 (1). 

Statutory Orders (Special Procedure) Act 1945, s. 6 (2) proviso. 

Ibid., s. 6 (4). 

Ibid., s. 6 (3). 

Ibid., s. 6 (5). 

Ibid., s. 6 (5) (a). 

Ibid., s. 6 (5) (b). 

See H. of C. Standing Orders (1980) (Private Business) no. 248A, applying nos. 156A, I9I, as to 
which see para. 1022, note 2, ante. 

9 Statutory Orders (Special Procedure) Act 1945, s. 11 (2). 
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1418. Orders relating exclusively to Scotland. The Statutory Orders (Special 
Procedure) Act 1945 makes provision for special procedure orders relating 
exclusively to Scotland'. In general the procedure for these orders is assimilated as 
far as possible to the procedure followed under the Private Legislation Procedure 
(Scotland) Act 19362. 


1 See the Statutory Orders (Special Procedure) Act 1945, s. 10. For a detailed account of the 
procedure on these orders, see May’s Parliamentary Practice (19th Edn) 1038, 1039. 
2 As to that Act, see paras. 1419-1429, post. 


(x) Scottish Private Legislation 


1419. Private legislation procedure. In Scotland, any public authority or any 
persons who desire to obtain parliamentary powers for any object affecting public 
or private interests in that country, for which they would have been entitled, 
before the commencement of the Private Legislation Procedure (Scotland) Act 
1899, to apply to Parliament for leave to bring in a private bill, are required to 
present a petition to the Secretary of State for Scotland praying him to issue a 
provisional order in accordance with the terms of a draft order submitted to him 
or with such modifications as may be necessary?. 


1 Private Legislation Procedure (Scotland) Act 1936, s. 1 (1). The Act does not apply to estate bills 
and certain other matters: s. 16. 
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1420. Proposals affecting Scotland and elsewhere. If the proposals of a 
promoter are to extend beyond the boundaries of Scotland, he may represent to 
the Secretary of State that he desires to obtain parliamentary powers to operate in 
Scotland and elsewhere and that the powers should be conferred by a single 
enactment. The Secretary of State, the Chairman of Committees in the House of 
Lords and the Chairman of Ways and Means in the House of Commons consider 
this representation, and, if of opinion that the powers would be more properly 
obtained by this procedure than by the duplicated process of a draft order for 
Scotland and a private bill for the areas affected beyond Scotland, they publish 
their decision and report it to Parliament!. The promoter may then proceed by 
private bill, although a petition for the bill may not be presented sooner than four 
weeks after the representation has been made to the Secretary of State?. 


1 Private Legislation Procedure (Scotland) Act 1936, s. 1 (4). 
2 HLL. Standing Orders (1977) (Private Business) no. 193; H. of C. Standing Orders (1980) (Private 


Business) no. 231. 


1421. Preliminary proceedings. The main purpose of the Private Legislation 
Procedure (Scotland) Act 1936 is to provide, for promoters in Scotland, a 
particular procedure in place of the proceedings on a private bill at its preliminary 
and committee stages. The Act empowers the Secretary of State, the Chairman of 
Committees and the Chairman of Ways and Means to make “general orders” 
regulating the details of proceedings under the Act!. These general orders 
correspond closely to the standing orders of both Houses of Parliament regulating 
the preliminary and committee stages of private bills and the requirements as to 
notices, deposits and related matters are very much the same?. The examiners 
appointed in relation to private bills are in practice assigned to act in relation to 
draft orders made in pursuance of the Act of 19363. 


See the Private Legislation Procedure (Scotland) Act 1936, s. 15; and the General Orders under 
k Private Legislation Procedure (Scotland) Act 1936, as revised 1977, published by the Secretary 
of State. 

2 General Orders (1977) nos. 1-64, corresponding to H.L. Standing Orders (1977) (Private Business) 
nos. 1-64; H. of C. Standing Orders (1980) (Private Business) nos. 1-64. 

Private Legislation Procedure (Scotland) Act 1936, s. 13. The examiners’ proceedings are 
regulated by General Orders (1977) nos. 65-70A, 72. As to examiners of petitions for private bills, see 
paras. 1340-1344, ante. 
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1422. Deposit of the draft order. Petitions for orders together with printed 
copies of each draft order must be submitted to the Secretary of State at the 
Scottish Office in London on, or within three days prior to, 27th March or 27th 
November!. A printed copy of every draft order must be deposited in the office of 
the Clerk of the Parliaments and in the Private Bill Office of the House of 
Commons. Other copies must be deposited, on 4th April or 4th December as the 
case may be, at the Treasury and other prescribed public departments?. 


1 General Orders (1977) no. 2. 
2 Private Legislation Procedure (Scotland) Act 1936, s. 1 (2); General Orders (1977) no. 39. 
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1423. Petitions against draft orders. Petitions against a draft provisional order 
must be presented to the Secretary of State at the Scottish Office in London not 
later than six weeks after 11th April or 11th December!. The Secretary of State 
must inform the Chairman of Committees and the Chairman of Ways and Means 
of the fact that the draft order is thus opposed?. 


1 General Orders (1977) no. 75 (3). An extension of time is allowed for a petitioner who is a 
shareholder or member of a company, partnership or other body who has dissented at a meeting 
held in pursuance of nos. 58-63. 

2 Private Legislation Procedure (Scotland) Act 1936, s. 2 (1). 


1424. Report by the chairmen. Before considering draft orders the Chairman 
of Committees and the Chairman of Ways and Means, who are empowered to 
determine all matters of practice and procedure’, invite representations relevant to 
their consideration. If representations are made, the agents for the parties are 
heard. The chairmen report upon all draft orders. If they report that the 
provisions of the draft order relate to matters outside Scotland to such an extent, 
or raise questions of public policy of such novelty and importance, that they 
ought to be dealt with by private bill and not by provisional order, the Secretary 
of State for Scotland must, without further inquiry, refuse to issue the provisional 
order so far as it is objected to by the chairmen?. The Secretary of State lays upon 
the table in each House of Parliament a copy of every report made by the 
chairmen’. 


1 Private Legislation Procedure (Scotland) Act 1936, s. 2 (1); H.L. Standing Orders (1977) (Private 
Business) no. 188; H. of C. Standing Orders (1980) (Private Business) no. 226. 

2 Private Legislation Procedure (Scotland) Act 1936, s. 2 (2). 

3 Ibid., s. 2 (3); H.L. Standing Orders (1977) (Private Business) no. 189; H. of C. Standing Orders 
(1980) (Private Business) no. 227. 


1425. Procedure for a substituted bill. The promoters of a draft order which 
the Chairman of Committees and the Chairman of Ways and Means consider 
should not be issued by the Secretary of State for Scotland may, if they wish, 
introduce a private bill in substitution!. They must notify their intention to the 
opponents of the draft order and prove to the examiner that they have done so?. 
They must also satisfy the examiner that the bill does not contain any provision 
which was not contained in the draft order, although they are not required to 
insert all the provisions which were in the order?. Subject to these conditions, the 
notices which were published, served and made for the draft order are deemed to 
have been published, served and made for the substituted bill, and the petition to 
the Secretary of State for Scotland for the provisional order is deemed and taken 
to be the petition for the bill*. Similarly, petitions deposited against the draft order 
are received from the Scottish Office by the House of Parliament in which the bill 
originates as petitions presented against the substituted bill, and, in the House of 
Lords, no petition other than petitions so deposited may be received”. 

On or before the fourteenth day after the Secretary of State for Scotland has 
refused to issue a provisional order, the promoters must deposit in every public 
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office where a copy of the draft order was deposited a copy of any substituted bill 


which they intend to introduce’. A 
The chairmen determine in which House the substituted bill is to originate, and 
its subsequent course is identical with that of a private bill”. 


1 HLL. Standing Orders (1977) (Private Business) no. 194; H. of C. Standing Orders (1980) (Private 
Business) no. 232. 

2 HLL. Standing Orders (1977) (Private Business) no. 195; H. of C. Standing Orders (1980) (Private 
Business) no. 233. 

3 H.L. Standing Orders (1977) (Private Business) no. 196; H. of C. Standing Orders (1980) (Private 
Business) no. 234. 

4 HLL. Standing Orders (1977) (Private Business) no. 195; H. of C. Standing Orders (1980) (Private 
Business) no. 233; Private Legislation Procedure (Scotland) Act 1936, s. 2 (4) proviso. 

s HLL. Standing Orders (1977) (Private Business) no. 197; H. of C. Standing Orders (1980) (Private 

Business) no. 235. 

H.L. Standing Orders (1977) (Private Business) no. 194; H. of C. Standing Orders (1980) (Private 

Business) no. 232. 

The standing orders of both Houses, which provide for certain notices and deposits when any 

alteration has been made in the first House in any work to be authorised by a private bill, are 

applied to substituted bills by H.L. Standing Orders (1977) (Private Business) no. 195A; H. of C. 

Standing Orders (1980) (Private Business) no. 233A. 
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1426. Proceedings on opposed orders. If an order is opposed, or if the 
Secretary of State considers it necessary even if there is no opposition, he directs an 
inquiry to be held into the expediency of making the order. Such inquiries are 
carried out by commissioners drawn from panels appointed under the Private 
Legislation Procedure (Scotland) Act 1936!. The commissioners sit in Scotland. 
Their duties and the proceedings before them are analogous to those of a private 
bill committee, and their powers include enforcement of the attendance of 
witnesses?. 

If the commissioners report that an order should not be made, the Secretary of 
State must refuse to issue it. If they recommend that it should be issued with or 
without modification, he makes the order as petitioned for or with such 
modifications as are required having regard to the commissioners’ report and to 
any recommendation of the Chairman of Committees and the Chairman of Ways 
and Means and of any minister’. 


1 See the Private Legislation Procedure (Scotland) Act 1936, ss. 3-5; H.L. Standing Orders (1977) 
(Private Business) no. 190; H. of C. Standing Orders (1980) (Private Business) no. 228. 

2 Private Legislation Procedure (Scotland) Act 1936, s. 10. For their powers and duties, see also 
ss. 5, 6; General Orders (1977) nos. 79-91, 93-99, 102, 104—I11, 113-115. 

3 Private Legislation Procedure (Scotland) Act 1936, s. 8 (1). 


1427. Proceedings on unopposed orders. If an order is not opposed, or if 
opposition has been withdrawn before an inquiry is held, and if the Secretary of 
State does not direct an inquiry to be held, he requires the promoters to appear 
before him to give proof of the expediency of the proposed order. He makes the 
order with such modifications as appear to be necessary having regard to 
recommendations from the Chairman of Committees and the Chairman of Ways 
and Means and from ministers!. 


1 See the Private Legislation Procedure (Scotland) Act 1936, s. 7; General Orders (1977) nos. 73, 116. 
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1428. Modification of draft orders. If a draft order is modified, whether or not 
it was opposed, the modified order is referred agairt to the examiners!. Before 
finally making an order as modified, the Secretary of State must have copies 
deposited in the same offices as the original order?. 


1 General Orders (1977) no. 68. 
2 See the Private Legislation Procedure (Scotland) Act 1936, ss. 7 (1), 8 (1). 


1429. Issue of order and confirmation by Parliament. A provisional order 
made and issued by the Secretary of State for Scotland is not valid until confirmed 
by Parliament, and a confirmation bill must be introduced by the Secretary of 
State for this purpose’. 

The procedure in Parliament differs as between bills confirming orders upon 
which an inquiry has been held by commissioners? and those upon which no 
inquiry has been held?. 

If no inquiry has been held the bill is taken as having passed all the stages up to 
and including committee. In the first House the bill is ordered to be considered 
immediately it has been presented, and immediately after consideration and third 
reading it is sent to the second House, where it is subject to the same procedure 
before obtaining the royal assent?. Thus while the confirming bill may be debated 
and can be rejected in either House, it is not, open to objection from petitioners. 

If any inquiry has been held, the following procedure on the confirming bill is 
laid down. If within seven days of the bill’s presentation in the first House a 
petition is deposited against the order, a member of either House may, after 
second reading, move to refer the bill to a joint committee of both Houses. If such 
a motion is carried, the parties, or their counsel or agents, may be heard by the 
joint committee*. The committee consists of three members of either House, 
nominated by their Committee of Selections. The committee has power to 
determine locus standi® and to award costs’. The committee’s report is laid before 
both Houses’. The subsequent procedure on bills proceeded with under these 
provisions varies with the circumstances of each case’. 


Private Legislation Procedure (Scotland) Act 1936, ss. 7 (2), 8 (3). In the House of Commons the 
standing orders relating to financial matters in private bills are applied to confirmation bills: see 
H. of C. Standing Orders (1980) (Private Business) no. 228A. 

See the Private Legislation Procedure (Scotland) Act 1936, s. 9. 

See ibid., s. 7. 

Ibid., s. 9 (i). 

H.L. Standing Orders (1977) (Private Business) no. 191 (1); H. of C. Standing Orders (1980) 
(Private Business) no. 229. 

Private Legislation Procedure (Scotland) Act 1936, s. 9. 

Ibid., s. 9 (3). 

Ibid., s. 9 (2). 

See May’s Parliamentary Practice (19th Edn) 1048-1051. 
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(xi) Private Bills relating to Northern Ireland 


1430. Private legislation relating to Northern Ireland. Since the passage of 
the Northern Ireland Act 1974 laws on almost any matter in the province, private 
as well as public, can be made by Order in Council subject to approval by 
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resolution of each House of Parliament}. Persons or authorities seeking powers 
which in Great Britain are obtained by private bill or provisional or special 
procedure orders are thus able to obtain them in Northern Ireland by Order in 
Council. However, two private bills, both promoted by bodies having charitable 
functions, have been passed since 1974?. 


1 See the Northern Ireland Act 1974, s. 1 (3), Sch. 1. : 
2 See the Foyle and Londonderry College Act 1976 and the Union Theological College of the 
Presbyterian Church in Ireland Act 1978. 


1431. Application of House of Lords standing orders. Where a bill is 
promoted relating wholly or partially to Northern Ireland, the standing orders of 
the House of Lords apply to the bill subject to such adaptations and modifications 
as may be prescribed by general or special directions of the Lord Chairman of 
Committees, or of the Standing Orders Committee in cases where the Lord 
Chairman thinks fit to refer the matter to that committee’. 


1 H.L. Standing Orders (1977) (Private Business) no. 200. 


(6) SUBORDINATE LEGISLATION 


1432. Manner of laying documents before Parliament. The laying of 
statutory instruments! and similar documents before Parliament may be effected 
by depositing a copy with the Clerk of the Parliaments in the House of Lords and 
by delivering a copy to the Votes and Proceedings Office in the House of 
Commons?. Special procedure orders?, instruments, including those subject to 
affirmative resolution procedure* which are required to be laid for a period before 
they come into operation’, drafts of statutory instruments and subordinate 
legislation outside the class of statutory instruments may only be so laid on a day 
on which the House concerned is sitting®, but all other instruments may be laid on 
any day during the existence of a Parliament’. 


mo 


For the meaning of “statutory instrument”, see the Statutory Instruments Act 1946, s. 1, and 
STATUTES. 

Laying of Documents before Parliament (Interpretation) Act 1948, s. 1 (as to which see 
STATUTES); H.L. Standing Orders (1979) (Public Business) no. 66; H. of C. Standing Orders (1979) 
(Public Business) no. 120. As a matter of parliamentary practice it has been held that there 
is no distinction between presenting a document to and laying it before Parliament: see 
R v Immigration Appeal Tribunal, ex parte Joyles [1972] 3 All ER 213, [1972] 1 WLR 1390, DC. 
See para. 1405, ante. 

See para. 1435, ante. 

The specific reference in the standing orders of both Houses to instruments requiring to be laid 
for a period before coming into operation applies principally to cases where an enabling Act 
specifies laying for a definite number of days as a condition precedent to operation and should be 
distinguished from the general requirement of the Statutory Instruments Act 1946, s. 4 (see para. 
1433, post), that an instrument should be laid before coming into operation. The general 
requirement of s. 4 does not in itself debar a statutory instrument from being laid while the 
House is not sitting. 

6 See H.L. Standing Orders (1979) (Public Business) no. 66 (1) proviso; H. of C. Standing Orders 
(1979) (Public Business) no. 120 proviso. These exclude special procedure orders and instruments 
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requiring to be laid before they come into operation from the application of those orders. The 
H.L. Standing Orders (1979) (Public Business) no. 66 (1) proviso also excludes instruments 
requiring affirmative resolutions. 

Ibid., no. 66 (1); H. of C. Standing Orders (1979) (Public Business) no. 120. In the House of Lords 
an instrument may be deposited between specified hours on any day except Sunday, Christmas 
Day, Good Friday or a bank holiday (H.L. Standing Orders (1979) (Public Business) no. 66 (2)), 
and provision is made for publication of particulars of the deposit of instruments (no. 66 (3)). 


“J 


1433. Instruments required to be laid after being made. Where any 
statutory instrument! is required by statute to be laid before Parliament after 
being made, copies of the instrument must be so laid before the instrument comes 
into operation’, unless it is essential that it should operate before the copies can be 
laid, when a notification in explanation must be sent forthwith to the Lord 
Chancellor and the Speaker?, each of whom must lay the notification upon the 
table of his respective House*. In the event of a vacancy in the office of Lord 
Chancellor or Speaker, the notification may be sent immediately after the vacancy 
is filled?. The period within which subordinate legislation outside the scope of the 
Statutory Instruments Act 1946% must be laid depends upon the provisions of the 
relevant enabling statute. In most cases it is provided that such legislation be laid 
forthwith after being made. A requirement that regulations must be laid before 
Parliament is not regarded as a condition precedent to their operation unless the 
enabling statute so specifies’; it is merely directory not mandatory’. 

It seems that the fact that rules have been laid before Parliament does not fetter 
the power to challenge them as ultra vires in the courts’. Insofar as disobedience to 
a statutory instruction may constitute a criminal offence, legislation may be 
necessary if it is desired to give an indemnity against the consequences of failure to 
lay an instrument?°. 


ul 


For the meaning of “statutory instrument”, see the Statutory Instruments Act 1946, s. 1, and 
STATUTES. See also s. 8 (1) (d). For the power to extend the Act to other orders etc., and to modify 
the application of certain provisions of the Act, see s. 9, and STATUTES. 

Ibid., s. 4 (1). 

Ibid., s. 4 (1) proviso. For the application of the provision to instruments required to be laid 

before the House of Commons only, and for the exclusion from its application of instruments 
subject to special parliamentary procedure (see paras. 1405—1418, ante) or required to be laid 
before they come into operation, see the Statutory Instruments Act 1946, s. 7 (2), (3), and 
STATUTES. 

H.L. Standing Orders (1979) (Public Business) no. 67; H. of C. Standing Orders (1979) (Public 
Business) no. 121. 

Laying of Documents before Parliament (Interpretation) Act 1948, s. 2; see further STATUTES. 

See note 1, supra, and STATUTES. 

Bailey v Williamson (1873) LR 8 QB 118 at 132. 
Starey v Graham [1899] 1 QB 406 at 412; Jones v Robson [1901] 1 KB 673, DC. For an instance 
where it was specially provided that laying before Parliament should be a condition precedent, 

see Metcalfe v Cox [1895] AC 328, HL. . 

9 Institute of Patent Agents v Lockwood [1894] AC 347 at 366, HL; and see Minister of Health v R, ex 
parte Yaffe [1931] AC 494 at 502, 503, HL. See further STATUTES. As to the position where 
Parliament has affirmatively approved draft rules, see para. 1435, note I, post. 

10 See e.g. the Town and Country Planning Regulations (London) Indemnity Act 1970, which 
declared that instruments not laid should be deemed to have been laid. 
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1434. Parliamentary control. In relation to subordinate legislation other than 
statutory instruments, and where the approval of either House of Parliament is 
required to enable the operation of any subordinate legislation, the form of any 
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proceedings in Parliament is governed by the terms of the relevant enabling 
statute. Where provision is made for a statutory instrument either to cease to be of 
effect in consequence of proceedings in Parliament, or to lie in draft without the 
requirement of parliamentary approval, a standard procedure is laid down’. 
Where no special statutory provision is made for parliamentary control of 
subordinate legislation, the opportunities for control are in effect limited to the 
general methods of challenging the actions of the executive such as questions to 
ministers?. Special attention may be drawn to such instruments by the Joint 
Committee on Statutory Instruments3. In the House of Commons, instruments 
subject to affirmative or negative proceedings may in certain circumstances be 
considered by a standing committee on statutory instruments etc., although the 
substantive decision upon them is still taken by the House’. 


1 See the Statutory Instruments Act 1946, ss. 5, 6, and STATUTES. 
2 See para. 1006, ante. 
3 See para. 1437, post. 
4 See para. 1271, ante. 


1435. Affirmative procedure. Where the Crown is empowered to act by 
Order in Council, the enabling statute may require that the draft Order in 
Council is not to be made until one House or both Houses of Parliament present 
addresses to the Crown praying that the order be made, or have agreed to 
resolutions approving the draft order!. In other cases, regulations or orders made 
by a minister may come into operation or be continued in operation only after a 
resolution has been passed in each House approving them?. Such motions may be 
moved at the time of public business in both Houses, and in the Commons may be 
taken after the moment of interruption of business at 10 p.m. and may be 
continued until 11.30 p.m. or one and a half hours after they have been entered 
upon, whichever is the later?. In the Lords such a motion may not be moved until 
the report of the Joint Committee on Statutory Instruments on the relevant 
instrument has been laid before the House?. 


1 It seems that the courts will not normally restrain a minister of the Crown from submitting a 
draft Order in Council for the approval of the Crown in Council after both Houses have agreed 
to resolutions approving the Order: see Harper v Home Secretary [1955] Ch 238, [1955] 1 AU ER 
331, CA (cited in para. 1092, note 4, ante); cf. R v Electricity Comrs, ex parte London Electricity Joint 
Committee Co (1920) Ltd [1924] 1 KB 171 at 211, 212, CA; see also INJUNCTIONS, vol. 24, para. 924, 
and STATUTES. 


2 Certain orders, such as those relating to taxation, require an affirmative resolution of the House 
of Commons only. 


3 See H. of C. Standing Orders (1979) (Public Business) no. 3, and para. 1174, ante. 
4 See H.L. Standing Orders (1979) (Public Business) no. 68, and para. 1437, post. 


1436. Negative procedure. Where an enabling statute provides that a statutory 
instrument may be annulled in pursuance of a resolution of either House of 
Parliament, a motion for an address to the Crown praying that the instrument be 
annulled may be moved in either House within a period of forty days beginning 
with the day on which the instrument was laid!. In reckoning this period no 
account is taken of any time during which Parliament is dissolved or prorogued or 
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during which both Houses are adjourned for more than four days?. If the motion 
is agreed to in either House, no further proceedings may be taken under the 
instrument, which will be formally revoked by Order in Council without 
prejudice to the validity of anything previously done under it or to the making of 
a new statutory instrument}. 

Where an enabling statute requires that a statutory instrument is to be laid in 
draft but does not prohibit the making of the instrument without the approval of 
Parliament, the instrument is not to be made, or submitted to the Crown in the 
case of an Order in Council, until a similar period of forty days has elapsed; 
during that period either House may resolve that the instrument be not made, or 
be not submitted to the Crown as the case may be; and, if either House resolves to 
that effect, no further proceedings may be taken on the instrument, without 
prejudice to the laying of a fresh draft*. 

All motions for annulling a statutory instrument or draft of an instrument may 
be moved at the time of public business in either House, and in the Commons 
may be entered upon until 11.30 p.m. but may not continue after that hour. 

It has been ordered in the Lords that documents required to be laid for a 
prescribed number of days must be laid in a printed form and circulated to 
members of the House®. In the Commons it has been ruled that the days do not 
begin to run until the complete text of a document has been laid, or the document 
can reasonably be said to be available’. 


1 See the Statutory Instruments Act 1946, s. 5 (1). For the application of the provision to 
instruments required to be laid before the House of Commons only, and for the exclusion from 
its application of instruments subject to special parliamentary procedure (see paras. 1405—1418, 
ante) or required to be laid before they come into operation, see s. 7 (2), (3), and STATUTES. 

2 Ibid., s. 7 (1). 

Ibid., s. 5. For instances where a new statutory instrument has been made after the House of 

Commons has resolved that a similar instrument should be annulled, see the Special Report from 

the Select Committee on Statutory Instruments (H. of C. Paper (1950-51) no. 239). 

4 Statutory Instruments Act 1946, s. 6 (1). As to the application of the provision to instruments 
required to be laid before the House of Commons only, see s. 7 (2), and STATUTES. For a 
government statement that in normal circumstances this type of procedure will be avoided in 
future enactments, see the Second Report from the Joint Committee on Delegated Legislation 
(H.L. Paper (1972—73) no. 204, p. 49). 

5 See H. of C. Standing Orders (1979) (Public Business) no. 4, and para. 1174, ante. 

6 132 Lords Journals 107. 

7 486 H. of C. Official Report (sth series), 4th April 1951, col. 205; see also May’s Parliamentary 
Practice (19th Edn) 578. 
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1437. Committees on statutory instruments. A joint committee of both 
Houses of Parliament considers instruments and drafts with a view to determining 
whether the special attention of the House should be drawn to them on a number 
of grounds specified in the orders of reference of the committee!. Every general 
statutory instrument is considered by the committee, whether or not it has been 
laid before Parliament or is subject to proceedings in Parliament. The Commons 
members of the joint committee act separately from the Lords in considering 
instruments subject to proceedings in their House only?. When a committee has 
drawn special attention to an instrument, no procedure in either House necessarily 
follows, but in the Lords a motion for an affirmative resolution may not be 
moved until the instrument in question has been reported upon*. In the Lords a 
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procedure exists whereby instruments which are held to have the characteristics of 
private or hybrid bills may be petitioned’against by persons affected by them, and 
such petitions, together with the instrument in question, are referred to the 
Hybrid Instruments Committee. This committee reports on the locus standi of 
petitioners and on whether a further inquiry should be held by a select committee. 
In urgent cases concerning expedited hybrid instruments, the Hybrid Instruments 
Committee conducts an inquiry itself*. 


pa: 


The joint committee was first appointed in 1973. It replaced separate committees of the two 
Houses: see May’s Parliamentary Practice (19th Edn) 585. The committee is principally concerned 
with good drafting practice, timely publication and laying, and whether or not there has been 
unexpected use of the powers conferred by the parent statute. 

H. of C. Standing Orders (1976) (Public Business) Temporary Standing Order no. II (10). 
H.L. Standing Orders (1979) (Public Business) no. 68 (1) (a). 

As to private and hybrid bills, see paras. 1307, 1316, ante. The procedure was instituted in 1975 and 
replaces the work of the Special Orders Committee in this respect, which lapsed with the 
establishment of the Joint Committee on Statutory Instruments. See H.L. Standing Orders (1977) 
(Private Business) nos. 216, 216A; (1979) (Public Business) no. 68 (1) (b). Expedited hybrid 
instruments may be made under the Offshore Petroleum Development (Scotland) Act 1975, 
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6. THE FINANCIAL WORK OF PARLIAMENT 
(1) GENERAL PRINCIPLES 


1438. Functions of the Crown, the House of Lords and the House of 
Commons. The Crown initiates the financial work of Parliament by a demand 
for a grant. It is for the House of Commons to consider to what extent that 
demand is to be agreed to and the charges which should be put upon the people to 
meet it!. An Act of Parliament is necessary to validate any grant or charge?, and 
the consideration of such a bill gives the House of Lords the opportunity of 
exercising its constitutional right to assent or dissent, but not to alter the grants or 
charges agreed to by the House of Commons. 

However, there are two exceptions to the constitutional initiative of the Crown 
in financial matters. The first is that any member of the House of Commons may 
move for an address to the Crown praying for action necessarily involving 
expenditure and ending with an assurance that “this House will make good the 
grant” or the expenses attending the action desired?. This procedure is now 
practically limited to such cases as the erection of monuments to distinguished 
public men‘, presentations to dominion or colonial Parliaments® and the showing 
of a signal mark of royal favour to a retiring Speaker®. The second exception is 
that motions which take the form of merely advocating public expenditure, or the 
imposition of a charge, may be entertained and agreed to by the House of 
Commons’, and no objection is taken to recommendations in reports by select 
committees advocating an outlay of public money. Both these methods of 
advocating expenditure without the Crown’s recommendation are permitted 
because they are not in themselves effective. 


1 As to the right of the House of Commons to initiate financial legislation, see para. 1022, ante. 
2 See CONSTITUTIONAL LAW, vol. 8, paras. 1386 et seq. 
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See May’s Parliamentary Practice (19th Edn) 765, 766. 

See 220 Commons Journals 374. 

See 232 Commons Journals 391. 

See 232 Commons Journals 126. 

Resolutions relating to the remuneration of members have taken this form and have been 
regarded as conferring the necessary authority for the inclusion of additional sums in the 
estimates. 
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1439. Methods of carrying out the functions of the Crown, the House of 
Lords and the House of Commons. The Crown exercises its initiative by the 
Speech from the Throne at the opening of Parliament!, by message? or by 
recommendation. In its standing orders the House of Commons has recognised 
the Crown’s right of initiating financial measures by refusing to entertain any 
petition or motion for a charge upon the revenue or for releasing or 
compounding any sum of money owing to the Crown unless it has been 
recommended by the Crown‘, and has further provided that any charge upon the 
revenue,: including any provision for releasing or compounding any sum of 
money Owing to the Crown, must be authorised by resolution of the House’. In 
the case of expenditure by estimate (known as “supply”)? and of taxation (known 
as “ways and means”), the expression of the Crown’s financial initiative is not 
recognised under any standing order but is dependent on practice based on ancient 
usage’. 

A bill embodying the determination of the House of Commons necessary to 
validate any charge must be considered by the House of Lords, but in certain 
circumstances can acquire the force of law without the agreement of that House’. 


See para. IOII, ante. 

See para. 1012, ante. 

See para. 1012, ante. 

H. of C. Standing Orders (1979) (Public Business) no. 89. 

Ibid., no. go. 

See paras. 1446 et seq., post. 

See paras. 1464 et seq., post. 

See May’s Parliamentary Practice (19th Edn) 706 et seq. 

See the Parliament Act 1911, s. 1 (1), and para. 1028, ante. As to resistance by the Lords to tacking 
by the Commons, see also para. 1025, note 1, ante. 
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1440. Nature of parliamentary control. Parliamentary control over the 
revenue and its expenditure is primarily secured by the facts that (1) no tax may be 
imposed without authority of Parliament expressed in formal enactments! ; and 
(2) no expenditure may be incurred without legislative authority?. 


1 See CONSTITUTIONAL LAW, vol. 8, para. 1369. 
2 See para. 1438, ante, and CONSTITUTIONAL LAW, vol. 8, para. 1370. 


1441. Control of appropriation. Parliamentary control exercised in respect of 
the determination in greater or less detail of how the revenue is to be raised and 
expended ends with the act of voting. Control of appropriation is exercised over 
those who actually expend the money through the knowledge that accounts will 
have to be submitted and that these accounts will be carefully scrutinised. For this 


Paras. 1441-1443 Vol. 34: Parliament 580 
(PE AAA 


purpose accounts must be submitted to the House of Commons by certain dates! 
of (1) the receipts and issues of the Consolidated Fund and the National Loans 
Fund?; (2) the appropriation of sums issued by way of supply grants? ; and (3) the 
receipts and expenditure of a number of miscellaneous funds the accounts of 
which have by statute to be laid before Parliament annually. 


1 See paras. 1473, 1474, post. 
2 As to these funds, see paras. 1442, 1443, post. 


3 See para. 1446, post. 


(2) PUBLIC EXPENDITURE 
(i) The Consolidated Fund 


1442. The Consolidated Fund and the Exchequer Account. To enable 
Parliament to control the expenditure of the revenue there is kept at the Bank of 
England an account entitled “Her Majesty’s Exchequer”! into which is paid all 
revenue from whatever source, except money directed to be applied as an 
appropriation in aid of money for a particular service?. Such receipts together 
constitute the Consolidated Fund, and issues from that fund are subject to control 
by the Comptroller and Auditor General*, who is a permanent official, 
independent of the executive government>. The Consolidated Fund is balanced 
daily?. Any excess of payments into the Consolidated Fund over payments out of 
it must be paid into the National Loans Fund’. If there is a deficit in the 
Consolidated Fund, a payment to meet the deficit is made out of the National 
Loans Fund’. Any payment out of the Consolidated Fund without parliamentary 
authorisation is illegal and may be recovered if it can be traced?. 


1 See the Consolidated Fund Act 1816, s. 1, and CONSTITUTIONAL LAW, vol. 8, para. 1369. 

2 See the Exchequer and Audit Departments Act 1866, s. 10; Exchequer Extra Receipts Act 1868, 
s. 1; Customs and Excise Act 1952, s. 320 (1), Sch. 12, Part I (repealed); Post Office Act 1961, s. 28 
(1), Schedule; and the Customs and Excise Management Act 1979, s. 17. See further 
CONSTITUTIONAL LAW, vol. 8, para. 1369. 

See the Public Accounts and Charges Act 1891, s. 2, and para. 1448, post. 

Exchequer and Audit Departments Act 1866, ss. 11, 13-15; Finance Act 1954, s. 35 (9), Sch. 6. 
See the Exchequer and Audit Departments Act 1866, s. 3, and CONSTITUTIONAL LAW, vol. 8, para. 
1372. The office of Comptroller and Auditor General disqualifies the holder from membership 
of the House of Commons: see paras. 1109, 1112, ante. 

See the National Loans Act 1968, s. 18, and CONSTITUTIONAL LAW, vol. 8, para. 1407. 

Ibid., s. 18 (2). 

Ibid., s. 18 (3). See para. 1443, post. 

Auckland Harbour Board v R [1924] AC 318, PC. Any such illegal payment cannot be ratified by 
the Crown or its servants, or by the executive, even with the concurrence of the Comptroller and 
Auditor General: Auckland Harbour Board v R, supra. 
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1443. The National Loans Fund. All money raised by the creation of debt is 
payable into the National Loans Fund together with receipts representing 
repayments of loans (mainly to the nationalised industries) made by the 
government from the fund, or previously charged directly on the Consolidated 
Fund, and interest on these loans!. The National Loans Fund, the account of 
which is maintained at the Bank of England, is thus the channel through which 
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pass all the government’s borrowing transactions and most of the domestic 
lending transactions previously charged directly on the Consolidated Fund. 


1 See the National Loans Act 1968, ss. 1, 12-20; CONSTITUTIONAL LAW, vol. 8, paras. 1385 et seq.; and 
MONEY, vol. 32, para. 190. 


1444. Classification of services. The ordinary public expenditure of the year is 
divided into “Consolidated Fund Standing Services” and “Supply Services”. Each 
category is paid from the Consolidated Fund, but the nature of the authority on 
which the payment is made differs for each. For supply services the authority is 
annual and issues are authorised by order under the sign manual, countersigned by 
any two or more of the Treasury Commissioners. A Consolidated Fund standing 
service continues until the statute authorising it expires or is repealed. 


1445. Charges upon the Consolidated Fund. The principal charges upon the 
Consolidated Fund! are: 


(1) the payment to the National Loans Fund in respect of the service of the 
national debt?; 

(2) payments to the Consolidated Fund of Northern Ireland of a sum equal to 
the Northern Ireland share of United Kingdom taxes?; 

(3) payments to the European Communities‘; 

(4) the Civil List, which provides for the personal expenses of the Sovereign 
and the cost of the royal household”; 

(5) annuities to certain members of the royal family5; 

(6) pensions for political and civil services®, the salaries and pensions of holders 
of certain judicial offices’, certain miscellaneous pensions to former 
members of royal households and Civil List pensions?; 

(7) the salaries of the Lord Chancellor, the Speaker and the Leader of the 
Opposition’, the salaries and pensions of the Comptroller and Auditor 
General!®, the Parliamentary Commissioner!! and the Health Service 
Commissioners! and the salary of the Chief Electoral Officer for Northern 
Ireland! ; 

(8) the salaries of officers of the courts of justice in England, Scotland and 
Northern Ireland!4; and 

(9) issues to meet the cost of certain miscellaneous services!5, 


1 As to the Consolidated Fund, see para. 1442, ante. For full particulars of the charges, see the 
annual statements of the transactions of the Consolidated Fund and accounts of the National 
Loans Fund. For 1978, see H. of C. Papers (1978-79) nos. 106, 107. See also CONSTITUTIONAL LAW, 
vol. 8, para. 1381. 

2 See para. 1443, ante. 

3 Northern Ireland Constitution Act 1973, s. 15 (1). The Consolidated Fund of Northern Ireland 
continues to exist, but there is no longer an Exchequer of Northern Ireland separate from that 
fund: s. 13 (1). 

4 See the European Communities Act 1972, s. 2 (3), and EUROPEAN COMMUNITIES. 

$ See CONSTITUTIONAL LAW, vol. 8, para. 1623. 

6 Le. the Prime Minister, the Speaker and the Lord Chancellor: see the Parliamentary and other 
Pensions Act 1972, ss. 26 (5), 27 (3), 30 (3); Parliamentary Pensions Act 1978, s. 49; and paras. 1123 
et seq., ante. In 1979-80 there were four pensions to ex-Prime Ministers and a pension to an ex- 


Paras. 1445-1447 Vol. 34: Parliament 582 
A mm —— 


Speaker of the House of Commons, the last-mentioned pension having been granted by Mr 

Speaker King's Retirement Act 1971. A 

See the Administration of Justice Act 1973, ss. $, 9 ($), 11 (1), Sch. 1, para. 2 (6), Sch. 4, para. 1 (2). 

See CONSTITUTIONAL LAW, vol. 8, para. 1623. i 

Ministerial and other Salaries Act 1975, ss. 1 (2), (3), 2 (1); Ministerial and other Salaries Order 

1978, S.I. 1978 No. 1102. í ; 

10 Exchequer and Audit Departments Act 1957, s. 1; Parliamentary and other Pensions and Salaries 
Act 1976, s..6 (1)—(3). l i 

11 Parliamentary Commissioner Act 1967, s. 2; Parliamentary and other Pensions and Salaries Act 
1976, ss. 6 (1), (4), (5), Schedule. 

12 National Health Service Act 1977, s. 107. 

13 Electoral Law Act (Northern Ireland) 1962. 

14 See the supplementary statements of the transactions of the Consolidated Fund. For 1978, see H. 
of C. Paper (1978-79) no. 107, pp. 21, 22. 

15 See ibid., no. 107, p. 23. 
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(ii) Supply Votes 


1446. Supply services. The main category of expenditure comprises the 
ordinary charges of the Ministry of Defence, including the armed forces, and those 
of the civil and revenue departments. These charges are known as “the supply 
services” and are voted annually for the period from 1st April to 31st March in any 
year!, 


1 As to the accounts to be kept, see the National Loans Act 1968, ss. 1 (2), 21, and CONSTITUTIONAL 
LAW, vol. 8, para. 1409. 


1447. Estimates of expenditure. Each year estimates to meet the demands of 
the public service are submitted by the government to the consideration of the 
House of Commons. The principle underlying the classification of estimates is that 
each class is designed to correspond to a separate programme as classified in the 
government’s annual Public Expenditure White Paper. As far as possible 
connected services appear together, and all the estimates for the services controlled 
by a particular department are mainly grouped in the same class!. Estimates for 
defence and civil services are prepared by individual departments, with the 
exception of the estimate for House of Commons administration, subject to the 
overall control of the Treasury?. They are presented to the House of Commons in 
February of each year and are printed by order of the House among the sessional 
series of House of Commons papers?. 


1 The estimates for the year ending 31st March 1980 were divided into the following classes: (1) 
defence; (2) overseas services; (3) agriculture, fisheries and forestry; (4) trade, industry, energy 
and employment; (5) government investment in nationalised industries; (6) roads and transport; 
(7) housing; (8) other environmental services; (9) law, order and protective services; (10) 
education and libraries, science and arts; (11) health and personal social services; (12) social 
security; (13) other public services; (14) common services; (15) Northern Ireland; (17) rate 
support grant, financial transactions etc. There is no supply expenditure in public expenditure 
programme 16 and therefore there is no class 16 of the estimates. Since the passing of the House of 
Commons Administration Act 1978, separate provision is made in class 13A of the estimates for 
expenditure on the administration of the House of Commons. 

2 As to Treasury control, see the Sixth Report from the Estimates Committee of the House of 
Commons, H. of C. Paper (1957-58) no. 254. 

3 See May’s Parliamentary Practice (19th Edn) 719. 
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1448. Division of estimates into votes. Each class of estimate! is divided into a 
number of votes on which the House of Commons may vote separately. Votes are 
drawn up on a departmental basis, each vote specifying which department is 
accountable for it. There may be several votes for each department. The amount 
which Parliament is asked to vote is the gross estimated expense less the estimated 
amount of the appropriations in aid?. The amount estimated to be received as 
appropriations in aid of each vote is stated in a sub-head of that vote and any 
receipts in excess of that amount may not be used unless further parliamentary 
sanction is obtained. In the ordinary way such excess receipts are paid into the 
Consolidated Fund?. Both the net sum voted and the total of appropriations in aid 
authorised to be used appear in the Appropriation Act‘. 


1 As to the classes of estimates, see para. 1447, ante. 

2 Appropriations in aid are sums of money which are received annually by various departments as 
the result of their activities, such as the sale of publications, or of old or surplus stores or by fines 
or fees, and which have been authorised by the Treasury to be so applied. General power is 
conferred upon the Treasury for this purpose: see the Public Accounts and Charges Act 1891, s. 2 


(2), (3). 


3 For details of these receipts, see the annual statements of the transactions of the Consolidated 
Fund. See e.g. para. 1445, note 1, ante. 
4 See para. 1468, post. 


1449. Form of vote. Each vote in the estimates is divided into two parts. Part I 
specifies the service for which the estimate is presented, the period for which it is 
available for spending (the year ending 31st March next), and the net amount of 
the sum demanded. It also states the department or other office which will account 
for the vote. Part II divides the vote into separate sub-heads of expenditure and 
sets out the details of the appropriations in aid to be set against the gross 
expenditure. Part I of the vote is reproduced in the Appropriation Act! and 
becomes the authority for the specific appropriation of the sum demanded. Part II 
is explanatory and has no statutory significance except that the sums shown as 
appropriations in aid are also incorporated in the Appropriation Act. However, 
Part II does establish the form in which the responsible department will account 
for expenditure from the vote. 


1 See para. 1468, post. 


1450. Supplementary estimates. Since the ordinary estimates of expenditure 
have to be framed some months before the commencement of the year to which 
they relate, many departments are compelled as the year proceeds to present 
further estimates for expenditure which could not have been foreseen when the 
original estimates were prepared. Some of these fresh demands can be foreseen in 
time to be submitted to the House of Commons before the consideration of the 
main estimates has been concluded. Such supplementary or additional grants are 
included in the Appropriation Act which is passed before the House rises in 
August!, Other demands cannot be foreseen until later in the year and further 
batches of supplementary estimates are usually presented in November or 
December and in February or March of each year. For convenience, the three 
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types of supplementary estimates are usually referred to as the summer, winter 
and spring supplementaries. Winter supplementary estimates are normally 
sanctioned by the House shortly after presentation; spring supplementary 
estimates must be sanctioned some days before the end of the financial year?. 
Separate Consolidated Fund Bills? are presented, but both winter and spring 
supplementary estimates are normally included in the Appropriation Act of the 
ensuing year. 


I See para. 1468, post. 
2 See para. 1463, post. 
3 See para. 1467, post. 


1451. Votes on account. Owing to the fact that the financial year ends on 31st 
March and that, with due regard to departmental efficiency or Treasury control, 
the estimates for the following year cannot be ready for presentation before the 
middle of February, it is obviously impossible for the House of Commons to 
grant the whole of the annual supplies demanded by these estimates before ist 
April. At the same time, ministers of the Crown must be supplied with money for 
the purpose of carrying on the government of the country. Therefore, as a matter 
of practice, Parliament is obliged every year to grant in advance some of the 
money which is demanded by the Crown for the expenses of the various 
departments before the whole of the estimates for the year have been agreed to by 
the House of Commons. In recent years the votes on account have represented 
approximately 45 per cent of the total of the main estimate. 

According to established usage, demands for votes on account are restricted to 
such services as have received the sanction of Parliament, but provision may also 
be made in respect of a service for which Parliament has passed specific legislation 
or in respect of which specific legislation is currently before Parliament!. 

A dissolution of Parliament may render further votes on account necessary, but 
recently in such conditions the House has truncated its procedure and completed 
the business of supply before the election?. 


1 See May’s Parliamentary Practice (19th Edn) 723. 
2 See May’s Parliamentary Practice (19th Edn) 723, 724, note (n). 


1452. Ministry of Defence Votes A. In addition to the ordinary defence 
estimates’, the Secretary of State for Defence presents each year in February Votes 
A for the navy, army and air force. These seek parliamentary authority for the 
maximum number of personnel to be maintained for service with the armed 
forces for the ensuing financial year?. The numbers so authorised are included in 
the Appropriation Act?. 


I See para. 1447, ante. 
2 See May’s Parliamentary Practice (19th Edn) 722. 
3 See para. 1468, post. 
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1453. Revised estimates. If it proves necessary to vary the terms of a vote or to 
reduce the amount demanded, the original estimate is withdrawn and a revised 
estimate presented. This can only be done before the original estimate is voted. 
According to modern practice it is rare to present a revised estimate for an 
increased amount!. 


1 See May’s Parliamentary Practice (19th Edn) 722. 


1454. Excess votes. If a department exceeds in any year the amount of money 
which Parliament has allowed it to spend, it must obtain a vote of the House of 
Commons for the extra expenditure. This is obtained by means of an additional 
grant, called an excess vote, which should be sanctioned by Parliament as soon as 
possible after the excess of expenditure has been ascertained!. 


1 Before the estimate for such a grant is presented to the House of Commons, the demand for the 
excess grant must be brought before the Public Accounts Committee (see para. 1192, ante, and 
para. 1474, post) and receive its sanction: H. of C. Standing Orders (1979) (Public Business) no. 18 


(7) (d), (e). 


1455. Votes of credit. In times of national emergency it may be impossible or 
against the national interest for a government to present detailed estimates to the 
House of Commons. In such circumstances the House was asked to grant both 
votes of credit and supplementary votes of credit in each year of the 1914-18 and 
1939-45 wars'. A vote of credit is presented as an estimate and the money voted is 
available only for the financial year in which the grant is made. 


1 See the General Index to the Journals of the House of Commons for the years 1911-20, p. 493, and 
for the years 1939-50, p. 271. 


1456. Exceptional or special grants. In the course of a session the Crown may 
find it necessary to demand from Parliament a grant for some particular purpose 
which is thought of too much importance to be included in the ordinary 
supplementary estimates!. Such demands usually relate to the maintenance of the 
dignity and well-being of the Crown?, or the reward of men who have rendered 
distinguished service to the Commonwealth’. In that event the Crown sends a 
message under the sign manual which is conveyed to each House by a minister of 
the Crown. In the House of Lords an address is moved in reply stating the 
willingness of the House to concur in such measures as may be suitable. In the 
House of Commons no address is made in reply but the demand is brought before 
the House either in the form of a resolution with the Queen’s recommendation or 
as a grant to be voted under the business of supply*. In the former case it is 
authorised by special Act whereas in the latter it is included in and authorised by 
the Appropriation Act5. 


1 As to supplementary estimates, see para. 1450, ante. 

2 207 Commons Journals 236. See also May’s Parliamentary Practice (19th Edn) 727, 728. 
3 174 Commons Journals 282. 

4 May’s Parliamentary Practice (19th Edn) 728. 

5 As to the Appropriation Act, see para. 1468, post. 
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(3) FINANCIAL PROCEDURE OF THE HOUSE OF 
COMMONS 


(1) In general 


1457. Crown’s demand for supplies. In the Speech from the Throne at the 
opening of each session of Parliament the Sovereign refers the estimates for the 
ensuing year to the consideration of the House of Commons, and it is the duty of 
that House to examine them and to grant the money which is required to carry on 
the government of the country. 


1 The conventional formula for this purpose was varied during the 1914-18 and 1939-45 wars so as 
to cover demands for war expenditure: see 170 Commons Journals 8; 195 Commons Journals s. 


1458. Appointment of supply and ways and means. The business of supply is 
appointed as an order of the day in the House of Commons at the commencement 
of every session, as soon as an address has been agreed to in answer to Her 
Majesty’s Speech, and so from day to day as the session continues’. 

A ways and means resolution may be made in the House of Commons without 
notice on any day, so soon as an address has been agreed to in answer to Her 
Majesty’s Speech?. 


1 H. of C. Standing Orders (1979) (Public Business) no. 17 (1). For the distinction between 
“supply” and “ways and means”, see para. 1439, ante. 
2 Ibid., no. 17 (2). 


(ii) Supply 


1459. The business of supply. It is the duty of the House of Commons to 
consider the estimates for the year submitted to it by ministers and to vote the 
money necessary. For this purpose twenty-nine days before sth August, known as 
“allotted days”, are set apart in each session for the consideration of the business of 
supply!. On such a day supply must stand as the first order of the day?, and no 
business other than the business of supply may be taken before Io p.m. unless the 
business of supply has first been disposed of. The business of supply is defined as 
proceedings on: 


(1) main estimates, whether for the coming or the current year‘; 

(2) votes on account); 

(3) supplementary or additional estimates for the current financial year®; 

(4) any excess vote’; 

(s) any substantive motions; 

(6) motions for the adjournment of the House?; and 

(7) the consideration of reports from the Committee of Public Accounts and 
the Expenditure Committee!®. 


Votes of credit or votes for supplementary or additional estimates for war 
expenditure are excluded from the business that may be discussed on an allotted 
ayes 
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1 H. of C: Standing Orders (1979) (Public Business) no. 18 (1) (a). As to the assessment of days, see 
no. 18 (1) (b)—(d). 

Ibid., no. 18 (2) (a). 

Ibid., no. 18 (2) (b). 

Ibid., no. 18 (5) (a). 

Ibid., no. 18 (5) (b). 

Ibid., no. 18 (5) (c). 

Ibid., no. 18 (5) (d). 

Ibid., no. 18 (5) (e). 

Ibid., no. 18 (5) (f). 

Ibid., no. 18 (5) (g). Number 87, which set up the Expenditure Committee, was repealed on 25th 


June 1979. 
11 Ibid., no. 18 (5). 
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1460. Notice of estimates to be considered. Notice of the particular votes or 
other business to be discussed on an allotted day! must be given, and since allotted 
days are theoretically “government time” such notice is given by a minister, but 
in practice the subjects to be discussed are selected by the opposition parties. 
Supply debates usually take place on substantive motions or motions for the 
adjournment of the House rather than on the other types of business of supply?. 


1 For the meaning of “allotted days”, see para. 1459, ante. 
2 Le. as defined in para. 1459, heads (1)-(7), ante. 


1461. Procedure on the business of supply. The general procedure on the 
business of supply, except with regard to the manner in which certain 
amendments are put from the chairt, follows the ordinary usage of the House of 
Commons and the usual rules of debate apply?. 


1 For the method of putting the question on a proposal to reduce a grant, see May’s Parliamentary 
Practice (19th Edn) 736. 

2 For the method of putting the question on an amendment to a substantive motion, see H. of C. 
Standing Orders (1979) (Public Business) no. 32 (2). 


1462. Forms of supply resolutions. Each vote of supply which is laid before 
the House of Commons is moved in the form of a resolution for a grant of money 
to the Sovereign, and must state the amount which is demanded, the time during 
which the grant is valid and the object for which the grant is required. When the 
question is proposed from the chair with regard to any such resolution, it is open 
to any member of the House to move without notice an amendment either to 
reduce the amount of the whole grant or to leave out or to reduce any of the items 
which the estimate for it contains. However, it is not in order for a member to 
propose an amendment which, if carried, would either increase in amount the 
sum which has been demanded or would alter the object for which it is intended. 

When a resolution has been agreed to, the sum voted is included in the next 
Consolidated Fund Bill and before the end of the session is appropriated by an 
Appropriation Bill!. 


1 As to Consolidated Fund Bills, see para. 1467, post, and as to Appropriation Bills, see para. 1468, 
post. 
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1463. Close of sittings in supply. In order to ensure an even distribution of 
allotted supply days! throughout the session and to enable the government to 
obtain the money it needs within a certain time, three dates in relation to the 
number of allotted days are laid down in standing orders for the completion of 
certain proceedings of the business of supply. 

The first is a day not earlier than the sixth allotted day, being a day not later 
than roth February, which ensures that the winter supplementary estimates for the 
current financial year and the votes on account for the forthcoming financial year 
are obtained?. The second is a day not earlier than the tenth allotted day, being a 
day before the 18th March, which ensures that Votes A, the spring supplementaries 
and any excess votes are obtained before the end of the current financial year?. 
The third is the last allotted day when the question is put on all outstanding 
defence and civil votes’. 


For the meaning of “allotted days”, see para. 1459, ante. 

See H. of C. Standing Orders (1979) (Public Business) no. 18 (6). As to the winter supplementary 

estimates, see para. 1450, ante. As to votes on account, see para. 1451, ante. 

3 See ibid., no. 18 (7). As to Votes A, see para. 1452, ante. As to the spring supplementaries, see para. 
1450, ante. As to excess votes, see para. 1454, ante. 

4 See ibid., no. 18 (8). 
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(iii) Ways and Means 


1464. Scope of ways and means. The principal functions of the House of 
Commons when considering ways and means are (1) to consider and vote the 
taxes necessary for the supplies of the year; and (2) to authorise payments into the 
Consolidated Fund or the National Loans Fund even if they do not accrue during 
the current year?. 

A ways and means resolution is a necessary preliminary to the imposition of a 
new tax, the continuation of an expiring tax, an increase in the rate of an existing 
tax or an extension of the incidence of a tax so as to include persons not already 
payers. Ways and means resolutions have also been required for the repeal or 
reduction of alleviations of taxation and for authorising the Crown to raise money 
by the issue of a loan?. 


1 Authority for payments into the Consolidated Fund or National Loans Fund, when such 
payments are of minor importance and incidental to the exercise of powers which involve 
expenditure, is, for the sake of convenience, frequently given by the resolution of the House 
which authorises that expenditure: see May’s Parliamentary Practice (19th Edn) 779. As to the 
Consolidated Fund and National Loans Fund, see paras. 1442—1445, ante. 

2 See May’s Parliamentary Practice (19th Edn) 777-779. 


1465. The Budget. The annual financial statement by the Chancellor of the 
Exchequer, commonly called “The Budget”*, is the most important business of 
ways and means. In his speech on that occasion, the Chancellor informs the House 
of Commons with regard to the financial results of the previous year, reviews the 
general economic state of the country and the capital demands likely to be made 
upon the economy in the coming year, and makes an estimate of the probable 
income and expenditure of the coming year, explains the intentions of the 
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government with regard to the continuance, the increase or the reduction of 
existing taxes, and sets forth the proposals of the government if it finds it necessary 
to impose new taxes. 


1 The word “budget” is derived from the French “bougette” and Latin “bulga” (a small bag), used 
for the purpose of carrying papers or accounts. A statement in the nature of the present Budget 
has been made annually in the House of Commons since the Revolution of 1688. 


1466. Budget resolutions. The financial proposals of the government are 
carried in the form of resolutions moved by the Chancellor of the Exchequer or 
some other minister. The practice following the budget statement is for a general 
debate to take place on the first ways and means resolution, normally that entitled 
“amendment of the law”, and for the questions to be put on this, and then 
forthwith on all the other resolutions at the end of the last day of the budget 
debate. However, provision must first be made for giving immediate provisional 
validity to those proposals which are to come into force, many of them on budget 
day itself, before specific statutory authority can be obtained. This is done under 
the terms of the Provisional Collection of Taxes Act 1968 which provides that 
provisional validity may be given to specified budget resolutions by means of a 
single motion!. This omnibus motion is made immediately after the conclusion of 
the budget speech and the question is put on it forthwith?. The budget resolutions 
thus given provisional force must be agreed to within the next ten days on which 
the House of Commons sits for their validity to be continued?. Whereas the 
Provisional Collection of Taxes Act 1968 does not apply to new taxes, in relation 
to income tax, value added tax, customs and excise duties, petroleum revenue tax 
and car tax it provides for the renewal for a further period of any tax in force, 
with or without modifications, and for the variation or abolition of any existing 
tax*. The Act also provides for securing new duties of customs and excise”. 
Resolutions agreed to in March or April, which contain a declaration that it is 
expedient in the public interest that they should have statutory effect under the 
provisions of the Act, are valid until sth August in that year®, and such resolutions 
agreed to at other times of the year for a period of four months after the date on 
which they are expressed to take effect or, if no such date is expressed, after the 
date on which they are agreed to”. A resolution ceases to have statutory effect if a 
bill varying or renewing the taxes to which it relates is not read a second time by 
the House within the next twenty-five days on which the House sits after the 
resolution is agreed to®. The resolution also ceases to have statutory effect in the 
event of a dissolution or prorogation of Parliament?. 


Provisional Collection of Taxes Act 1968, s. 5 (1); Income and Corporation Taxes Act 1970, s. $37 

(2), Sch. 15, para. 11; Finance Act 1972, s. 111 (1), (3), Sch. 24, para. 3. See also INCOME TAXATION, 

vol. 23, paras 34 et seq. 

2 H. of C. Standing Orders (1979) (Public Business) no. 94 (1). 

Provisional Collection of Taxes Act 1968, s. 5 (3). 

See ibid., s. 1 (1); Finance Act 1972, ss. 1 (5), 52 (11), 54 (8), 134, Sch. 7, paras. 1, 2 (4), Sch. 28, Part 

I; Oil Taxation Act 1975, s. 11. As to the provisional collection of corporation tax, see the Income 

and Corporation Taxes Act 1970, s. 243 (6), (7), and INCOME TAXATION, vol. 23, para. 39. 

5 See the Provisional Collection of Taxes Act 1968, s. 3; Customs and Excise Management Act 
1979, $. 177 (1), Sch. 4, paras. 4, 5, 12, Table, Part I. 

6 Provisional Collection of Taxes Act 1968, s. 1 (3) (a). 
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7 Ibid., s. 1 (3) (b). 
8 Ibid., s. 1 (4) (a). 
9 Ibid., s. 1 (5) (c). 


(iv) Financial Legislation 


1467. Consolidated Fund Bills. A bill which has been introduced to authorise 
the issue of money out of the Consolidated Fund is known as a Consolidated Fund 
Billi. One such bill must be passed before the close of the financial year to 
authorise the necessary issues of money for the opening period of the ensuing 
financial year, and to make good any supplementary sums for the expiring 
financial year. Other Consolidated Fund Bills are usually passed in December and 
March and may be passed at other times during the course of the year if required 
by the exigencies of the public service. 

As soon as a Consolidated Fund Bill has received the royal assent, the money 
which it authorises to be expended for the public service may be issued out of the 


Consolidated Fund. 


1 As to the necessity for parliamentary authorisation to the issue of money out of the Consolidated 
Fund, see para. 1442, ante. p 


1468. Appropriation Bills. When all the supplies for the service of the financial 
year have been granted and agreed to by the House of Commons, a further 
Consolidated Fund Bill to authorise the issue from the Consolidated Fund of the 
sums still required and to appropriate all the supply granted during the session is 
passed, and is known as the Appropriation Act. In it are stated the sums authorised 
to be issued from the Consolidated Fund and the appropriation of the grants 
detailed in the schedules to the Act. In these are set out the objects for which grants 
have been made and the total sums granted for those objects since the previous 
Appropriation Act. In addition to the sums granted out of the Consolidated Fund, 
there are specified for each vote the total sum which may be applied out of money 
directed! to be applied as appropriations in aid?. 


1 Le. under the Public Accounts and Charges Act 1891, s. 2: see para. 1448, note 2, ante. 

2 Inan Appropriation Act, Parliament sanctions and controls the sums receivable as appropriations 
in aid, and thereby gives statutory approval to services in return for which those sums are 
received: China Navigation Co Ltd v A-G [1932] 2 KB 197 at 218, 235, CA. 


1469. Finance Bills. When all the resolutions proposed by the government for 
the imposition or alteration of taxes have been agreed to by the House of 
Commons an order is made for a bill embodying them to be brought in’. 

The annual Finance Bill, introduced in pursuance of this order, contains 
practically all the financial arrangements of the year for the provision of revenue?. 
In both Houses, the various stages of the Finance Bill are the same as those of any 
other public bill, but in the House of Commons, as the bill is brought in upon a 
financial resolution, no two stages of it may be taken on the same day?3, and it is 
not permissible for any member to propose an amendment which, if carried, 
would augment the charges which have been agreed to by the House’. 
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1 When the question has been decided on the first of several ways and means motions on which a 
bill is to be brought in, the question on each further such motion is put forthwith: see H. of C. 
Standing Orders (1979) (Public Business) no. 94 (2). 

2 This practice dates from 1861, following the House of Commons resolution after the rejection by 
the House of Lords of the Paper Duty Repeal Bill 1860: see 115 Commons Journals 360, and para. 
1021, note I, ante. 

3 Seepara. T255 ante 

4 For detailed rules on amendments, see May’s Parliamentary Practice (19th Edn) 792-794. As to 
bills certified as money bills, see para. 1028, ante. 


(v) Public Accounts 


1470. Audit and examination of public accounts. The accounts of all the 
departments of the government which are entrusted with the spending of money 
must be audited and examined by the Comptroller and Auditor General, whose 
duty it is to see that any money which has been granted by Parliament has been 
used for the purposes for which it was intended!. 


I See para. 1464, ante. As to the Comptroller and Auditor General, see para. 1154, ante. 


1471. Accounting system. The financial year ends on 31st March!. The 
accounting system has regard not to the date on which a payment becomes due 
but to that on which it is made. Thus payment of a bill for services completed 
before 31st March, but which is not presented until 1st April, falls into the financial 
year subsequent to that in which the expense was incurred. The Comptroller and 
Auditor General will call the attention of the Committee of Public Accounts? to 
any case in which he has reason to believe payment was deliberately postponed to 
avoid an excess vote or hastened to avoid an unduly large surrender. 


1 See the Interpretation Act 1978, ss. 5, 22 (1), Sch. 1, Sch. 2, para. 4 (1). 
2 As to the Comptroller and Auditor General, see para.,1154, ante, and as to the Committee of 
Public Accounts, see para. 1192, ante. 


1472. Final statement of audited expenditure. Departmental cheques or 
payable orders may be cashed by the recipient within three months of issue. A 
department cannot therefore know for certain until 30th June what is its exact 
expenditure, and departments operating abroad may not know until much later. 
The result of this time lag is that there will be variations between the Exchequer 
issues shown in the budget figures and the actual audited expenditure shown in the 
Appropriation Accounts!. 


1 See May’s Parliamentary Practice (19th Edn) 698, 699, and App. II in the annual Reports of the 
Committee of Public Accounts, which are published among the House of Commons Papers. 


1473. Submission to Comptroller and Auditor General. Accounts showing 
the expenditure of the various departments for each financial year, called “the 
Appropriation Accounts”, drawn up in a form prescribed by the Treasury’, must 


Paras. 1473-1476 Vol. 34: Parliament 592 
CT A E eee 


be submitted to the Comptroller and Auditor General normally before 30th 
November following the expiration of that financial year?. He then draws up a 
report upon the accounts of each department, in which he calls attention to any 
irregularity which may have occurred. 


1 See the Exchequer and Audit Departments Act 1866, ss. 23-26; Exchequer and Audit 
Departments Act 1921, s. 9 (1). As to stock, store and trading accounts, see ss. 4, 5. : 
2 See the Exchequer and Audit Departments Act 1866, s. 22, Sch. A; Exchequer and Audit 


Departments Act 1921, ss. 1, 6, 10 (2), Schs. 1, 2. 


1474. Submission of accounts to the Committee of Public Accounts. When 
Parliament reassembles in January, the reports on the accounts of each 
government department! are presented to the House of Commons together with 
the Appropriation Accounts, and are then considered by the Committee of Public 
Accounts, whose duty it is to examine the accounts and to report upon them to 


the House?. 


1 See para. 1473, ante. 
2 H. of C. Standing Orders (1979) (Public Business) no. 86; see paras. 1192, ante. For the 
constitution and procedure of select committees, see paras. 1186 et seq., ante. 


(vi) Queen's Recommendation and Financial Resolutions 


1475. Incidental expenditure. If the objects of a bill when put into effect will 
cause a charge to be put on public funds, it is proper that the legislation should state 
whether the charge is to fall direct upon the Consolidated Fund or to be put upon 
the estimates and so be subjected to annual review. In the first case the legislation 
will create an effective charge. In the second case, since Parliament will have the 
opportunity of considering the estimate, no real charge is created, but in 1866 the 
House of Commons amended its standing orders to include expenditure “out of 
moneys provided by Parliament” among those matters requiring the 
recommendation of the Crown!. This recommendation is usually signified in 
writing to the Clerk of the House and a note indicating that the recommendation 
has been signified is included in the order paper?. 


1 H. of C. Standing Orders (1979) (Public Business) no. 89. 

2 This practice has superseded the former custom by which a minister signified the Queen’s 
recommendation from his place in the House: see the Report from the Select Committee on 
Procedure 1965-66 (H. of C. Paper (1965-66) no. 122). 


1476. Bills having expenditure as their main object. Where a bill proposed 
to authorise new expenditure, the procedure on it in the House of Commons 
formerly depended upon whether the creation of the new charge was the main 
object of the bill or was only subsidiary to the main purpose. However, for bills 
introduced by ministers, the procedure now followed is in practice the same in 
both cases!, and a motion authorising the expenditure proposed in the bill is 
considered in the House after the bill has been read a second time and must be 
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agreed to before the bill or in subsidiary cases the relevant clauses are considered in 
committee’. Since 1972 bills of which the main object is to create a charge may be 
brought from the House of Lords but can only be taken up in the House of 
Commons by a minister of the Crown’. 


1 See H. of C. Standing Orders (1979) (Public Business) no. 91, and para. 1236, ante. Bills brought in 
under this standing order are distinguished by a note on the top of the first page. Ministers may, 
but private members must, follow the old procedure under which the resolution in the House is 
required to precede the introduction of a bill the main object of which is to create a charge: see 
May’s Parliamentary Practice (19th Edn) 483, 769. 

2 See May’s Parliamentary Practice (19th Edn) 769-771. 

3 See H. of C. Standing Orders (1979) (Public Business) no. 584, and para. 1024, note 1, ante. 


1477. Procedure upon financial resolutions. A financial resolution is not part 
of the proceedings on a bill and may therefore be taken at any time before the 
detailed consideration of the provisions of the bill which necessitate the resolution. 
Although such resolutions are normally considered immediately after the second 
reading of bills, they have also been considered after presentation and before 
second reading and at other later stages of bills’. 


1 May’s Parliamentary Practice (19th Edn) 767. 


1478. Definition of a charge upon the revenue. Before applying the checks 
which it has put upon its own power of imposing new burdens upon the revenue 
the House of Commons must be satisfied first that any charge is new and distinct, 
secondly that the charge is payable out of the Consolidated Fund or the National 
Loans Fund, and thirdly that the charge is effectively imposed. Thus expenditure, 
if covered by existing statutory authority’, or expenditure charged upon the 
National Insurance Fund?, or a resolution of the House advocating an increase in 
members’ salaries by a stipulated sum but which has no binding effect, does not 
require the Crown’s recommendation’. 


1 For examples, see May’s Parliamentary Practice (19th Edn) 763, 764. 

2 As to the National Insurance Fund, see the Social Security Act 1975, ss. 133-137, and NATIONAL 
HEALTH AND SOCIAL SECURITY. 

3 See further May’s Parliamentary Practice (19th Edn) 754-761 (matters requiring the Queen's 
recommendation), 761-765 (expenditure not involving a charge). 


7. PRIVILEGES OF PARLIAMENT 


(1) NATURE AND ORIGIN OF PRIVILEGES 


1479. Claim to rights and privileges. The House of Lords and the House of 
Commons claim for their members, both individually and collectively, certain 
rights and privileges which are necessary to each House to maintain its 
independence of action and the dignity of its position!. Each House is the guardian 
of its own privileges and claims to be the sole judge of any matter that may arise 
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which in any way impinges upon them, and, if it deems it advisable, to punish? 
any person whom it considers to be guilty of a breach of privilege or a contempt 
of the House’. 


1 As to the privilege of peerage as distinct from the privileges of the House of Lords, see PEERAGES. 
As to privileges of dependent legislatures, see COMMONWEALTH, vol. 6, para. 1072. 

2 For the jurisdiction asserted by the courts of law on matters of privilege, see para. 1505, post. 

3 For the penal jurisdiction of both Houses, see paras. 1497 et seq., post. 

4 As to breaches of privilege and contempt, see paras. 1497, 1506, post. 


1480. Origin. The privileges of Parliament are based partly upon custom and 
precedents, which are to be found in the Rolls of Parliament and the journals of the 
two Houses, and partly upon certain statutes which have been passed from time to 
time for the purpose of making clear particular matters in which the privileges 
claimed by either House of Parliament have come into conflict either with the 
prerogatives of the Crown or with the rights of individuals!. 


1 It is customary for the Speaker at the beginning of every Parliament to claim on behalf of the 
House of Commons the confirmation by the Crown of certain of its privileges which the 
Sovereign, through the Commissioners appointed under the Great Seal, formally confirms: see 
para. 1206, ante. For the origin of this practice, see May’s Parliamentary Practice (19th Edn) 69, 70. 
The House of Lords appears to have enjoyed its privileges from the earliest times upon the 
ground that the lords “have place and voice in Parliament” (see Hakewill’s Modus Tenendi 
Parliamentum (1660 Edn) 82); and the House does not demand the confirmation of its privileges 
by the Crown at the beginning of each Parliament. As to the absence of power to create new 
privileges by declaration of one House only, see para. 1506, post. As to the origin of the power to 
commit for contempt, see para. 1497, note 1, post. As to the effect upon privilege of the 
commission of an act of bankruptcy, see CONTEMPT, vol. 9, para. 115. 


1481. Reviews of parliamentary privilege. In December 1967 a report was 
made by a select committee appointed by the House of Commons to review the 
law of parliamentary privilege so far as it affected that House and the procedures 
by which cases of privilege were raised!. In 1971 the House took action on some 
of the select committee’s recommendations?. In session 1976-77 the outstanding 
recommendations were considered anew by the Committee of Privileges, which 
reaffirmed several of them. 


1 Report from the Select Committee on Parliamentary Privilege (H. of C. Paper (1967-68) no. 34). 

2 Reference is made to these decisions in para. 1488, post. 

3 Recommendations of the Select Committee on Parliamentary Privilege (H. of C. Paper (1976-77) 
no. 417). The further action taken by the House is described in para. 1488, post. For the agreement 
of the House to the committee’s recommendations, see 234 Commons Journals 170. 


(2) CLASSIFICATION OF PRIVILEGES 


(i) Privileges claimed by Both Houses 


1482. Freedom from arrest. It is claimed by resolutions of both Houses! that no 
lord of Parliament? or member of the House of Commons may be imprisoned or 
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restrained? without the order or sentence of the House of Lords or House of 
Commons except upon a criminal charge‘ or, in the case of a member of the 
House of Lords, for refusing to give security for the peace’. 

The basis of the claim is that it is an essential part of the constitution and 
working of Parliament, as of any other court, that the members who compose it 
should be able to attend to their duties without interruption or molestation®. 
However, since there are now very few arrestable civil offences, the privilege is of 
more practical value in its extension to exemption from jury service and from 
summons as a witness’. 

In order to claim privilege of Parliament a lord of Parliament must first take the 
oath®, but a person under arrest at the time he succeeds to a peerage may claim his 
discharge on the plea of privilege?. For members of the House of Commons, 
privilege of Parliament is not affected by the fact that a member has not yet taken 
the oath!°, and a member who is in custody on civil process may be liberated 
upon his election in virtue of his privilege!!. 

There is no statutory definition of the period during which the privilege of 
Parliament extends. It has been held that a member of the House of Commons 
may not be arrested during a period extending from forty days before to forty 
days after a meeting of Parliament, the rule applying to a dissolution as well as to 
prorogation!?. The House of Lords claims privilege for lords of Parliament when 
Parliament is sitting or during the usual times of privilege!?. 

In any case in which a member of either House has been arrested or imprisoned 
upon a criminal charge, the House of which he is a member should be informed of 
his arrest or imprisonment!4. 


1 See e.g. 3 Lords Journals 562; 9 Commons Journals 342. 

2 Parliamentary privilege of freedom from arrest applies only to lords of Parliament (H.L Standing 
Orders (1979) (Public Business) no. 77); minor peers, noblewomen or widows of peers are 
excluded (no. 78). Under the general privilege of peerage, a peer, whether or not he is a lord of 
Parliament, is at all times free from arrest in civil cases: see e.g. Couche v Lord Arundel (1802) 3 
East 127, and PEERAGES. The House of Lords has on occasion proceeded in support of the privileges 
of peers who were not lords of Parliament and of peeresses: see the cases cited in 60 Lords Journals 
28-36. Privilege of peerage is denied by standing orders to widows of peers who have married 
commoners: H.L. Standing Orders (1979) (Public Business) no. 78. 

A similar privilege formerly afforded to the servants of members of both Houses was repealed by 
implication by the Parliamentary Privilege Act 1770, ss. 1, 2. For the protection afforded to 
officers of the Houses and witnesses attending either House or a committee of it, see para. 1485, 
post. 

Couche v Lord Arundel (1802) 3 East 127; Cassidy v Steuart (1841) 2 Man & G 437; see also CRIMINAL 
LAW, vol. 11, para. 36. A peer or member of the House of Commons may be committed for an 
offence under the Bankruptcy Act 1914, s. 128 (which replaces the Bankruptcy Act 1883, s. 124), 
in spite of privileges of Parliament (Re Armstrong, ex parte Lindsay [1892] 1 QB 327; see also paras. 
1037, 1105, ante), and may also be committed for a criminal or quasi-criminal contempt of court 
(Wellesley v Duke of Beaufort (1831) 2 Russ & M 639 at 665; see also 86 (Part I) Commons Journals 
701; May’s Parliamentary Practice (19th Edn) 107, 108; and see CONTEMPT, vol. 9, para. 115). As a 
consequence of the immunity of a member of Parliament it has been held that he cannot be 
admitted as a surety to a recognisance: Graham v Sturt (1812) 4 Taunt 249; Burton v Atherton (1816) 
2 Marsh 232; Duncan v Hill (1822) 1 Dow & Ry KB 126. As to the right to bring actions against 
members of Parliament, see para. 1485, post. 

H.L. Standing Orders (1979) (Public Business) no. 77. 

See 1 Hatsell’s Precedents of Proceedings in the House of Commons (1818 Edn) 1, 2. 

See paras. 1483, 1484, post. 

21 Lords Journals 327. 

M‘Cabe v Lord Harley (1849) Times, 2nd January. 

European and American Finance Corpn Ltd v MP (1865) 13 LT 447. 
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11 Phillips v Wellesley (1830) 1 Dowl 9; 74 Commons Journals 44; 75 Commons Journals 230. 

12 Goudy v Duncombe (1847) 1 Exch 430. A member is immune from arrest for forty days after a 
dissolution even if he is not elected a member of the new Parliament: Re Anglo-French Co- 
operative Society (1880) 14 Ch D 533. 

13 See H.L. Standing Orders (1979) (Public Business) no. 77. : 

14 Notification of any restraint or imprisonment of a lord of Parliament is required to be given to 
the House of Lords by the court or authority ordering such restraint: see ibid., no. 77. The arrest 
of a member of the House of Lords is notified to the House by means of a letter from the 
magistrate by whom the member has been remanded in custody or committed. In the event of 
the conviction of one of its members, the House is informed by the judge or magistrate 
concerned of the nature of the offence and the sentence imposed. The House of Commons is 
similarly informed of an arrest or conviction of one of its members by means of a letter addressed 
to the Speaker; see also para. 1494, note 4, post. As to messages from the Crown regarding the 
arrest of a member of either House for trial by court-martial, see para. 1012, note 3, ante. 


1483. Exemption from jury service. Both Houses of Parliament have always 
claimed that their members are exempt from serving upon juries'. Members and 
officers of the two Houses of Parliament are now excusable as of right from jury 
service by statute?. 


1 May’s Parliamentary Practice (19th Edn) 102, 103. 
2 Juries Act 1974, s. 9 (1), Sch. 1, Part III: see juRIES, vol. 26, para. 607. Bishops, as clergy, are 
ineligible for such service: see Sch. 1, Part I, Group C, and JURIES, vol. 26, para. 605. 


1484. Summons of members and officers as witnesses in the courts. The 
service of a subpoena on a member of either House of Parliament has been treated 
by the House concerned as a breach of privilege!. However, it is doubtful whether 
under present usage the actual service would be so treated unless effected within the 
precincts of the House while the House was sitting?. The privilege of exemption 
of a member of the House of Commons from attendance as a witness has been 
asserted by that House on the ground of the paramount right of Parliament to the 
attendance and service of its members. In some cases the Speaker has 
communicated with the court, drawing attention to the privilege and asking that 
the member be excused’; on other occasions the House has granted leave to a 
member on the ground that his attendance as a witness was required*. 

Neither House will permit any of its members or officers to be served with a 
subpoena to give evidence with regard to any proceedings in Parliament, or to be 
compelled to produce documents which are in the custody of the House, until he 
has received its permission). 


1 See 1 Hatsell’s Precedents of Proceedings in the House of Commons (1818 Edn) 96-99, 169-175. 
See also 3 Lords Journals 630; 9 Commons Journals 339. 

2 If it is desired that a member or officer of one House should attend to give evidence before the 
other House or a committee of the other House, a message is sent from one House to the other 
asking that leave be given for the attendance of the member or officer concerned. Standing 
orders provide that no lord is to go down to the House of Commons or send his answer in 
writing or appear by counsel to answer any accusation there (H.L. Standing Orders (1979) (Public 
Business) no. 21); but the practice has been for the House of Lords to permit its members to 
attend before the Commons to defend themselves where no definite matter of accusation is 
pending (see e.g. Viscount Melville’s Case (1805) 60 Commons Journals 265, 272). See also May’s 
Parliamentary Practice (19th Edn) 687-689. 
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3 See 206 Commons Journals 186; 209 Commons Journals 42; 521 H. of C. Official Report (sth 


series), 1st December 1953, cols. 957-959; and also Lewis v Mullaly (1953) Times, 3rd December. 
See also EVIDENCE, vol. 17, para. 234. 


4 68 Commons Journals 218, 243 et seq. 
s See May’s Parliamentary Practice (19th Edn) 88, 89. 


1485. Protection of witnesses and others before Parliament. The same 
protection from arrest or molestation which enables members freely to attend 
their duties in Parliament! attaches to witnesses who appear to give evidence 
before either House of Parliament, or before any parliamentary committee2, and 
also to counsel, solicitors, agents and others who are engaged upon the business of 
Parliament. All these persons are protected, by the House upon whose business 
they are engaged, from arrest or from any other form of molestation’. 

An officer of either House is protected from arrest when engaged upon the 
service of the House to which he belongs, and any interference with him when 
thus engaged may be punished as a breach of privilege‘. 

Each House will also treat it as a breach of its privileges if legal proceedings are 
begun or other action is taken against any person on account of anything which he 
may have said, or evidence which he may have given, in the course of any 
proceedings in the House itself or before one of its committees?. 


1 See para. 1482, ante. 

2 Both Houses have the power to compel, if necessary, the attendance of witnesses: 
Howard v Gosset (1845) 10 QB 359 at 395, 396, per Williams J; on appeal (1847) 10 QB 411, Ex Ch. 
In the House of Lords a witness is summoned by means of an order signed by the Clerk of the 
Parliaments; in the House of Commons, by an order signed by the Clerk of the House. For the 
method of serving such an order and the proceedings which are taken in the event of a witness 
refusing to obey the order of either House, see May’s Parliamentary Practice (19th Edn) 685-689. 
The privileges of declining to answer certain questions which are accorded to witnesses in a court 
of law (see EVIDENCE, vol. 17, paras. 235 et seq.) are not available to witnesses before either House 
or a committee of either House: see May’s Parliamentary Practice (19th Edn) 692. See also the 
resolution of the House of Commons mentioned in 202 Commons Journals 378. 

There is a sessional order of the House of Commons declaring that it is a high crime and 
misdemeanour for any person to tamper with a witness in respect of his evidence to be given to 
the House or any committee of it, and stating that the House will proceed with the utmost severity 
against any such offender. A further sessional order states that any witness who has given false 
evidence in any case before the House or any committee of it will be punished with the utmost 
severity : see e.g. 231 Commons Journals 19. An action for slander will not he against a person in 
respect of evidence given by him before either House of Parliament or before a committee of 
either House: Goffin v Donnelly (1881) 6 QBD 307, DC. As to interference with witnesses, see 
CRIMINAL LAW, vol. 11, para. 956. As to the protection of witnesses from civil proceedings for 
words spoken by them as such, see LIBEL, vol. 28, paras. 96, 97. 

See May’s Parliamentary Practice (19th Edn) 110. The service of a writ upon an officer of the 
House within the precincts of the House has been treated by the House as a contempt: see 
Verney’s Case (1945) 201 Commons Journals 198. See also the Report from the Committee of 
Privileges (H. of C. Paper (1972—73) no. 144) (complaint of service of a writ upon a member 
within the precincts of the House). 

5 See 77 Lords Journals 690, 712, 729; $3 Commons Journals 389. 
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1486. Freedom of speech, debates and proceedings in Parliament. It is 
enacted that the freedom of speech and debates or proceedings in Parliament 
ought not to be impeached or questioned in any court or place out of Parliament!. 
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Although it is provided by statute that actions may be brought in the courts 
against peers or lords of Parliament or members of the House of Commons or 
their servants?, and that no such action may be impeached, stayed or delayed by 
or under colour or pretence of any parliamentary privilege’, this provision does 
not confer any right at any time to impeach or question in any court or place out 
of Parliament any speech, debate or proceeding in Parliament‘. 

An exact and complete definition of “proceedings in Parliament” has never 
been given by the courts of law or by either House. In its narrow sense the 
expression is used in both Houses to denote the formal transaction of business in 
the House or in committees. It covers both the asking of a question and the giving 
of written notice of such question, and includes everything said or done by a 
member in the exercise of his functions as a member in a committee of either 
House, as well as everything said or done in either House in the transaction of 
parliamentary business?. 

In its wider sense “‘proceedings in Parliament” has been used to include matters 
connected with, or ancillary to, the formal transaction of businessó. A select 
committee of the Commons, citing and approving a Canadian dictum’, stated in 
its report that it would be unreasonable to conclude that no act is within the scope 
of a member’s duties in the course of parliamentary business unless it is done in the 
House or a committee of it and while the House or committee is sitting®. 
However, when a member was threatened with a libel action in respect of his 
letter to a minister in connection with a matter of public policy, the House, 
rejecting the advice of the Committee of Privileges, decided that the letter was not 
a proceeding in Parliament?. 

The merits of that decision were later called in question by a select committee 
appointed in 1966 to review the law of parliamentary privilege so far as it affected 
the House of Commons. The committee recommended that there should be 
legislation to define the scope of “proceedings in Parliament” which would make 
clear that it included all things done and written between members and ministers 
of the Crown for the purpose of enabling a member to carry out his functions!0, 
This recommendation was subsequently indorsed by the Joint Committee on the 
Publication of Proceedings in Parliament 1969-70, which included in its report a 
draft clause of a bill to give statutory effect to such a definition!!, as well as by the 
Committee on Defamation in 1975!2 and, with certain amendments, by the House 
of Commons Committee of Privileges 1976-7713. The recommendation of the 
committee of 1976-77 was agreed to in principle and can be regarded as the 
considered view of the House!*. Until legislation is passed to give effect to it, 
however, the position remains as stated above. 

It has been decided by courts of law that an action will not lie for defamatory 
words contained in a petition printed for the use of members!5; but a statement of 
grievances containing defamatory words presented informally to a member is not 
protected by parliamentary privilege'®. It has also been decided by the courts that 
what is said or done in Parliament in the course of proceedings there may not be 
examined outside for the purpose of supporting a cause of action even if the cause 
of action itself arises out of something done outside!”. 

The Committee of Privileges of the House of Commons has advised that 
parliamentary privilege does not protect persons who may volunteer information 
of public concern to members in their personal capacity, the question whether 
such information is subsequently used in the course of proceedings in Parliament 
being immaterial'8, 
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Bill of Rights (1688), s. 1, reinforcing the Privileges of Parliament Act 1512. For the history of the 
Commons’ struggle to obtain recognition of their privilege of freedom of speech, see May’s 
Parliamentary Practice (19th Edn) 73-77. The freedom of debates in the House of Lords from 
external interference or control has never been questioned. As to the privilege of speeches in 
Parliament generally, see CRIMINAL LAW, vol. 11, paras. 36, 828; LIBEL, vol. 28, para. 103. For the 
Commons’ privilege of regulating their own proceedings generally, see para. 1493, post. 

See Dingle v Associated Newspapers Ltd [1960] 2 QB 405, [1960] 1 All ER 294n; on appeal on 
another point [1961] 2 QB 162, [1961] 1 All ER 897, CA; [1964] AC 371, [1962] 2 All ER 737, HL. 
Parliamentary Privilege Act 1770, s. 1. This Act does not render any member of the House of 
Commons liable to arrest or imprisonment in any action: s. 2. As to the freedom from arrest of 
members, see para. 1482, ante. 

Re Parliamentary Privilege Act 1770 [1958] AC 331, [1958] 2 All ER 329, PC, where it was held that 
the House of Commons does not act contrary to the Parliamentary Privilege Act 1770 in treating 
the issue of a writ against a member of Parliament in respect of a speech or proceedings by him in 
Parliament as a breach of its privileges. The report of the Privy Council in this case was 
communicated to the House of Commons: see Parliamentary Privilege (1957-58) Cmnd. 431. 
Report of the Select Committee on the Official Secrets Acts (H. of C. Paper (1938-39), no. 101, 
p.v.). See also A-G of Ceylon v De Livera [1963] AC 103 at 120, [1962] 3 All ER 1066 at 1069, PC. 
See e.g. the Commons Protestation of 1621 where it was claimed “that in the handling and 
proceeding of those businesses every member of the House of Parliament hath and of right ought 
to have freedom of speech . . . and every member of the said House hath like freedom . . . for or 
concerning any speaking reasoning or declaring of any matter or matters touching the 
parliament or parliament business’’: see 1 Rushworth’s Historical Collections (1618-1648) 53. 

A member of Parliament is not amenable to the ordinary courts for anything he may say or do 
within the scope of his duties in the course of parliamentary business for in such matter he is 
privileged and protected by the law and custom of Parliament: R v Bunting (1885) 7 OR $24 at 
$63, CA, per O'Connor J (dissenting). Cf. Coffin v Coffin (1808) 4 Law Reports of Massachusetts 
(SO) 

Report of Select Committee on the Official Secrets adi of C. Paper (1938-39) no. 101, p. vi). 
The conclusions of the report were agreed to by the House of Commons: see 194 Commons 
Journals 480. 

See H. of C. Paper (1956-57) no. 305; H. of C. Paper (1957-58) no. 227; 213 Commons Journals 
260; 591 H. of C. Official Report (sth series), 8th July 1958, cols. 208-346. The resolution is related 
to the specific circumstances of the correspondence. 

Report from the Select Committee on Parliamentary Privilege (H. of C. Paper (1967-68) no. 34), 
paras. 84-94. 

See H. of C. Paper (1969-70) no. 251, paras. 25-28. 

Report of the Committee on Defamation (1974-75) (Cmnd. $909), paras. 203-210. 

See H. of C. Paper (1976-77) no. 417, paras. 7, 8. 

234 Commons Journals 170. 

Lake v King (1667) 1 Saund 131. 

Rivlin v Bailainkin [1953] 1 QB 485, [1953] 1 All ER 534, where it was held to be no defence that 
publication was within the precincts of the House. 

See Church of Scientology of California v Johnson-Smith [1972] 1 QB $22, [1972] 1 All ER 378. 
See H. of C. Paper (1954-55) no. 112. 


1487. Duty of members of the Commons to maintain freedom of speech. 
To safeguard the privilege of freedom of speech it is the duty of every member of 
the House of Commons to refrain from any conduct or course of action which 
might prejudice that privilege. On 15th July 1947 the House of Commons declared 
that ‘‘it is inconsistent with the dignity of the House, with the duty of a member 


to 


his constituents, and with the maintenance of the privilege of freedom of 


speech, for any member of this House to enter into any contractual agreement 
with an outside body, controlling or limiting the member’s complete 
independence and freedom of action in Parliament or stipulating that he shall act 
in any way as the representative of such outside body in regard to any matters to 
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be transacted in Parliament; the duty of a member being to his constituents and to 
the country as a whole, rather than to any particular section thereof””. 


= 


This resolution was the result of a complaint that the actions of a trade union which had a 
contractual relationship with a member were calculated improperly to influence him in the 
exercise of his parliamentary duties: see H. of C. Paper (1946-47) no. 118. See also H. of C. Paper 
(1976-77) no. $12 (complaint of action by the National Union of Public Employees); H. of C. 
Paper (1974-75) no. 634 (complaint concerning a resolution of the Yorkshire Area Council of the 
National Union of Mineworkers). 


1488. Control over publication of proceedings. It is within the power of 
either House of Parliament, should it deem it expedient, to prohibit the 
publication of its proceedings!. By Standing Orders the House of Lords declares 
that the printing or publishing of anything relating to the proceedings of the 
House is subject to the privileges of the House?. Upon many occasions the House 
of Commons has declared the publication of its proceedings without the authority 
of the House to be a breach of privilege?. However, in 1971 it resolved that 
“notwithstanding the Resolution of the House of 3rd March 1762 and other such 
resolutions, this House will not entertain any complaint of contempt of the House 
or breach of privilege in respect of the publication of the debates and proceedings 
of the House or of its committees except when any such debates or proceedings 
shall have been conducted with closed doors or in private, or when such 
publication shall have been expressly prohibited by the House”. The House also 
resolved that it would not entertain complaints either about the advance 
publication of a division list or notice paper showing how a member had voted or 
the contents of a notice of a parliamentary question or motion handed in, or about 
the publication of the expressed intention of a member to vote in a certain manner 
or to refrain from voting, or to hand in a notice of a question or motion‘. These 
resolutions, which followed recommendations of the Select Committee on 
Parliamentary Privilege’, brought the rules of the House into conformity with 
long-standing practice®. 

Although the privilege of freedom of speech protects what is said in debate in 
either House, it does not protect the publication of debates outside Parliament, 
nor does an order of the House for their printing and publication confer 
parliamentary privilege on the publication by others of proceedings outside 
Parliament. But the publication of a fair and accurate account of debate in either 
House has been held by the courts to be protected by the same principle of 
common law that protects fair reports of proceedings in the courts, namely that 
the advantage to the public outweighs any disadvantage to individuals unless 
malice is proved. This is the distinction between the absolute privilege (in the 
parliamentary sense) of members speaking in either House and the qualified 
privilege (in the judicial sense) of a publisher reporting words spoken’. 

Either House may consider a report of its proceedings in a newspaper or other 
publication to be a breach of its privileges if the report is manifestly inaccurate or 
untrue or if it discloses proceedings which have taken place after strangers have 
been ordered to withdraw’. 

The privilege may also be invoked to prevent the publication of evidence taken 
by a select committee before it has been reported to the House, including the 
publication of draft reports, in cases where such publication has not been 
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authorised by the select committee or, in the Commons, if the select committee is 
no longer in existence, by the Speaker’. 

Any civil or criminal proceedings which have been commenced against any 
person for publishing any reports, papers, votes or proceedings printed by order 
of either House of Parliament must be stayed upon the delivery of a certificate and 
affidavit to the effect that such publication was by order of either House of 
Parliament!°. 

The rights of the House of Commons are further protected by a resolution of 
1818 and the more recent practice of the House under which parties to a suit in the 
courts who desire to produce evidence given to the House or any of its 
committees, or to refer to any other document in the custody of the officers of the 
House, must petition the House praying that the proper officer may attend and 
produce it!!. 


yea 


For the power of either House to exclude strangers, see para. 1489, post. 

H.L. Standing Orders (1979) (Public Business) no. 13. 

See 2 Commons Journals 209; 23 Commons Journals 148; 26 Commons Journals 754; 29 

Commons Journals 206, 207. The earliest resolution of the House of Commons was in 1641. 

226 Commons Journals 548, 549. 

H. of C. Paper (1967—68) no. 34, paras. 116, 117. 

E.g. since 1909 debates have been reported and issued by an official reporting staff under the 

authority of the Speaker, and since 1835 a gallery has been assigned to the press. Since 1978 

facilities have been made available to the broadcasting authorities to publish both live and 

recorded versions of parliamentary debates: see 233 Commons Journals 452. 

The publication of a fair and accurate report of proceedings in Parliament has also been held by 

the courts to be privileged at common law (i.e. privileged in the judicial not the parliamentary 

sense), and no action lies unless malice is established : see Wason v Walter (1868) LR 4 QB 73, and 

LIBEL, vol. 28, para. 119. 

See 197 Commons Journals 96, 129; 355 H. of C. Official Report (sth series), 12th December 1939, 

col. 1031. 

9 Select committees are themselves empowered to publish evidence given to them (H. of C. 
Standing Orders (1979) (Public Business) no. 85A (1)), as is the Speaker if a select committee is no 
longer in existence (no. 85A (2)). See also 92 Commons Journals 282; May’s Parliamentary 
Practice (19th Edn) 80; Dalyell's Case (1968) 223 Commons Journals 361-362; The Economist Case 
(1975) 232 Commons Journals 64; H. of C. Paper (1971-72) no. 180 (complaint concerning an 
article in the Daily Mail of 21 October 1971), and H. of C. Paper (1977—78) no. 376 (complaint 
concerning articles in the Guardian and Daily Mail). See further Dingle v Associated Newspapers 
Ltd [1960] 2 QB 405, [1960] 1 All ER 294n; on appeal on another point [1961] 2 QB 162, [1961] 1 All 
ER 897, CA; [1964] AC 371, [1962] 2 All ER 737, HL. 

10 Parliamentary Papers Act 1840, s. 1. Qualified privilege only (in the judicial not the 
parliamentary sense) is afforded to extracts from or abstracts of such proceedings etc.: s. 3. This 
qualified privilege may also be claimed where such extracts or abstracts are broadcast by means of 
wireless telegraphy: Defamation Act 1952, s. 9 (1). A person who without malice publishes an 
extract from a Command Paper (see para. 1009, note 2, ante) presented to Parliament is protected 
by the Parliamentary Papers Act 1840 against any action for libel in respect of such extract: 
Mangena v Wright [1909] 2 KB 958. See also LIBEL, vol. 28, paras. 104, 127. 

11 73 Commons Journals 389. The practice of the House has been reviewed by the Committee of 

Privileges which recommended that the presentation of petitions for leave to refer to the Official 

Report (Hansard) in court should be discontinued. See H. of C. Paper (1978—79) no. 102, para. 2 

and Appendix, and May’s Parliamentary Practice (19th Edn) 89. Copies of the journals of either 

House as printed by the authorised printers must be admitted as evidence by the courts without 

proof being given that the copies were so printed: see EVIDENCE, vol. 17, para. ISI. 


wh 


Ans 


N 


ao 


1489. Power to exclude strangers. Strangers were formerly excluded from 
both Houses of Parliament by custom and the relevant standing orders. Although 
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the presence of strangers is now permitted in those parts of the respective 
chambers which are not appropriated for the use of members!, each House 
reserves the right to exclude strangers and to debate behind closed doors. 

When the House of Lords is sitting, no person is allowed on the floor of the 
House except lords of Parliament and such other persons as assist or attend the 
House?. Upon an order of the House persons in all or any of the galleries or in the 
spaces about the throne and below the bar are required to withdraw’. The 
admission of strangers to the Chamber is subject to any orders which the House 
may make for that purpose’. 

In the House of Commons no person may be brought into any part of the 
House or gallery appropriated to members while the House or a committee of the 
whole House is sitting*, and the Serjeant at Arms is instructed to take into custody 
such persons, and also any stranger misconducting himself in the public gallery?. 
During any sitting of the House a member may take notice that strangers are 
present, whereupon the occupant of the chair under the standing order puts the 
question forthwith “That strangers do withdraw” without permitting debate or 
amendment®; if he thinks fit, the Speaker or chairman may also order the 
withdrawal of strangers from any part of the House without a prior order of the 
House’. 

Use is made of these provisions when the House of Commons discusses matters 
in secret session’. In the House of Lords a standing order provides that, upon an 
order for a secret sitting, the chamber is to be cleared of all persons except lords of 
Parliament and officers of the House required to be present?. 


1 Galleries are provided in both Houses for the use of the public, the press and diplomatic 

representatives. 

H.L. Standing Orders (1979) (Public Business) no. 9. 

Ibid., no. 1o (1). 

H. of C. Standing Orders (1979) (Public Business) no. 114. 

Ibid., no. 113. 

See e.g. 214 Commons Journals 32. 

See H. of C. Standing Orders (1979) (Public Business) no. 113. An order that strangers do 

withdraw does not apply to members of the House of Lords: see no. 115 (2). 

8 Le. upon an order of the House that the proceedings be held in secret. Secret sessions have not 
been held in either House since 1945. 

9 See H.L. Standing Orders (1979) (Public Business) no. 12. Members of the House of Commons 
are not required to withdraw under this order: no. 12. 
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1490. Right of access to the Sovereign. Every peer is a counsellor of the 
Sovereign, and as such may claim the right of individual access to the person of. 
the Sovereign!. 

The privilege of access to the Sovereign which is claimed for the House of 
Commons by the Speaker at the beginning of every Parliament? is a collective 
right, and enables the House as a body to accompany the Speaker whenever an 
address is presented to the Sovereign by the whole House?, but does not enable an 
individual member to claim access to the Sovereign’. 


1 See the First Report on the Dignity of a Peer of the Realm, 25th May 1820, p. 14. See also Pike's 
Constitutional History of the House of Lords (1894) 251-254. 

2 See para. 1141, ante. 

3 See paras. 1016, 1017, ante. 


603 Privileges of Parliament Paras. 1490-1493 


4 Individual members of the House of Commons have access to the person of the Sovereign if they 
happen to be Privy Councillors or members of the royal household. 


(ii) Privileges Peculiar to the House of Lords 


1491. Privileges of the House of Lords. The House of Lords has established its 
right to insist upon a writ of summons being sent to any peer who is qualified to. 
receive it', and its right to decide whether or not a newly-created peer is entitled 
to sit and vote in the House of Lords?. However, the latter privilege does not 
empower the House to decide upon the validity of the claim of any person to a 
peerage which is already in existence or to a peerage which is in abeyance, unless 
the claim is referred to it by the Crown’. The House of Lords also provides 
machinery for establishing claims to peerages of Ireland‘. 

No oath may be imposed, by any bill or otherwise, upon any peer the refusal to 
take which entails the loss of his place or vote in Parliament, or curtails the liberty 
of debate in the House of Lords®. 


1 See the Earl of Bristol’s Case (1626) 3 Lords Journals 537, 563. As to the right by which a peer 
receives a writ of summons to sit and vote in the House of Lords, see PEERAGES. As to the modern 
practice by which a peer proves his right to receive such a writ, see para. 1037, ante. 

2 In 1856 the House refused to allow Sir James Parke, who had been created Baron Wensleydale 
““for and during the term of his natural life”, to sit in the House of Lords. Upon this occasion the 
letters patent creating the new peer were referred by the House to the Committee for Privileges, 
which reported “that neither the said letters patent, nor the said letters patent with the usual writ 
of summons, enable the grantee to sit and vote in Parliament”. This report was agreed to by the 
House: see 88 Lords Journals 38, 39; see also 140 Official Report (3rd series), 25th January 1856, 
cols. 1289-1311. Lord Wensleydale was shortly after created a hereditary baron in the usual form. 
For the statutory provisions for the creation of life peers, see paras. 1041, 1042, ante. 

3 A claim to a peerage or a request for the determination of a peerage in abeyance must be 
presented by means of a petition through the Secretary of State for the Home Department or the 
Secretary of State for Scotland to the Crown. Any such claim, together with a report from one 
of the law officers, is presented by command of the Crown to the House of Lords. It is then 
referred by the House to the Committee for Privileges, which reports to the House whether or 
not the claim has been established: see para. 1079, ante; 209 Lords Journals 19. See also 
CONSTITUTIONAL LAW, vol. 8, para. 1004; PEERAGES. 

4 See para. 1040, ante. 

5 See H.L. Standing Orders (1979) (Public Business) no. 80. 


1492. Voting by proxy. Although the privilege of voting in a division by 
proxy! has never been surrendered by the House of Lords, it has not been 
exercised since 1868, when the House agreed to the adoption of a standing order 
by which the practice of calling for proxies on a division was discontinued?. 


1 As to the origin and history of voting by proxy, see Pike’s Constitutional History of the House of 


Lords (1894) 243-245. 
2 See H.L. Standing Orders (1979) (Public Business) no. 57. At least two days’ notice must be given 


of any motion for the suspension of this order: no. $7. 


(iii) Privileges Peculiar to the House of Commons 


1493. Privilege of the House of Commons in relation to its constitution. 
In addition to possessing a complete control over the regulation of its own 
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proceedings and the conduct of its members!, the House of Commons claims the 
exclusive right of providing, as it may deem fit, for its own proper constitution?. 


1 See Bradlaugh v Gossett (1884) 12 QBD 271; Burdett v Abbot (1811) 14 East 1 at 148; Bradlaugh 
v Erskine (1883) 47 LT 618. For the rules which regulate the procedure of debate and for the powers 
which the House confers upon the Speaker and the chairman, as the case may be, to maintain 
order in the House or in a committee of the whole House, see paras. 1165—1170, ante. For the 
privileges claimed by the House of Commons with regard to the control of taxation and public 
expenditure generally, see paras. 1021—1028, ante. l 

The jurisdiction formerly exercised by the House in controverted elections has been transferred 
since 1868 to the courts of law. As to controverted elections and election petitions, see ELECTIONS, 
vol. 15, paras. 838 et seq. 
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1494. Power of expulsion. Although the House of Commons has delegated its 
right to be the judge in controverted elections’, it retains its right to decide upon 
the qualifications of any of its members to sit and vote in Parliament. 

If in the opinion of the House a member has conducted himself in a manner 
which renders him unfit to serve as a member of Parliament, he may be expelled?, 
but, unless the cause of his expulsion by the House constitutes in itself a 
disqualification to sit and vote in the House, he remains capable of re-election’. 

The expulsion of a member from the House of Commons is effected by means 
of a resolution submitted to the House in a motion upon which the question is 
proposed from the chair in the usual way’. 


1 See para. 1493, note 2, ante. 

2 Members have been expelled from the House of Commons upon various grounds, such as being 
rebels, or having been guilty of forgery, perjury, frauds and breaches of trusts, misappropriation 
of public money, corruption in the administration of justice or in public offices or in the 
execution of their duties as members of the House, or of contempts and other offences against the 
House itself: see May’s Parliamentary Practice (19th Edn) 42, 132-135, 170. 

3 See the case of John Wilkes in 1769, 32 Commons Journals 228, 229. Cf. the case of Mr Bradlaugh 
in 1882, when no question as to the validity of his election was raised upon his re-election to the 
House by the electors of Northampton after his expulsion from the House of Commons: see 137 
Commons Journals 62. 

4 Ifa member is convicted of a criminal offence, the judge or magistrate informs the Speaker of the 
offence of which the member has been convicted, and the sentence that has been passed upon 
him. On receipt of such a communication, the Speaker informs the House, and a motion is made 
for an address to the Crown praying that a copy of the record of the trial be laid before the 
House. Where a member is convicted but released on bail pending an appeal, the duty to 
communicate with the Speaker does not arise. There is no duty to inform the Speaker in the case 
of a person who, while in prison under sentence of a court, is elected a member. In the case of an 
attachment order for contempt of court, the judge informs the Speaker that an order has been 
issued. As to informing the House of the arrest of a member, see para. 1482, note 14, ante. 


1495. Power to fill vacant seat while the House of Commons is sitting. When 
the House of Commons is sitting and a seat becomes vacant by reason of the death ofa 
member, or for any other cause!, the House, upon motion made?, orders the 
Speaker to issue his warrant empowering the Clerk of the Crown in Chancery or 
the Clerk of the Crown in Northern Ireland, as the case may be, to make out a 
new writ to fill the vacancy. Where a vacancy occurs before or immediately after 
the first meeting of a new Parliament, the writ will not be issued until the time for 
presenting election petitions has expired?. If an election petition claiming the seat 
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is pending, the writ will not be issued until after the petition has been tried or 
withdrawn‘. 

A special statutory procedure is provided for vacating the seat of a sitting 
member of unsound mind. If a member is authorised to be detained on grounds of 
mental illness, the Speaker must be informed of the fact by (1) the court, authority 
or person on whose order or application the member is detained; (2) the medical 
practitioner upon whose recommendation or certificate the member is detained; 
and (3) the person in charge of the place where the member is detainedS. 
Alternatively, any two members of the House may notify the Speaker that they 
are credibly informed of the detention®. The Speaker must then cause the detained 
member to be visited by two specialists in the diagnosis or treatment of mental 
disorder, appointed for the purpose by the President of the Royal College of 
Physicians in London’, or, if the member is to be visited in Scotland, by the Royal 
College of Physicians in Edinburgh and the President of the Royal Faculty of 
Physicians and Surgeons in Glasgow acting jointly®. The specialists report to the 
Speaker whether the member is suffering from mental illness and is authorised to 
be detained”. If they report that the member is suffering from mental illness, the 
Speaker, must cause the member to be visited again by two specialists six months 
after the date of the first report, or as soon after that period as the House sitst0. If 
the second report by the specialists is in the same sense as the first report, the 
Speaker is required to lay both reports before the House and the seat thereupon 
becomes vacant!'. 


1 See para. 1121, ante. 

2 A motion of this kind is usually made by one of the whips of the party to which the former 
member belonged. Motions are moved as a matter of privilege without notice, except where the 
seat of any member has been declared void on the grounds of bribery or treating: see 103 
Commons Journals 423. For the notice required in such cases, and the action which has been taken 
by the Commons, see May's Parliamentary Practice (19th Edn) 26. 

3 See May’s Parliamentary Practice (19th Edn) 26. As to the time for presenting election petitions, 
see ELECTIONS, vol. 15, para. 844. 

4 See May’s Parliamentary Practice (19th Edn) 26. If the petition merely alleges a void election and 
does not claim the seat, a writ may be issued: see May’s Parliamentary Practice (19th Edn) 26. 

5 Mental Health Act 1959, s. 137 (1), (2). See also para. 1103, ante. 

6 Ibid., s. 137 (3). 

7 Ibid., s. 137 (3) (a). 

8 Ibid., s. 137 (3) (b). 

9 Ibid., s. 137 (3). 

o Ibid., s. 137 (4). 

1 Ibid., s. 137 (5). These provisions also apply to Northern Ireland: s. 137 (6). It would seem that 
the Speaker could not issue his warrant during a recess to fill a seat which had become vacant 
under this procedure: see May’s Parliamentary Practice (19th Edn) 29, and para. 1496, post. 


1496. Power to fill vacant seat during prorogation or adjournment. During 
a prorogation of Parliament or adjournment of the House, the Speaker! may issue 
his warrant empowering the Clerk of the Crown in Chancery, or the Clerk of the 
Crown in Northern Ireland, as the case may be, to make out a writ for the election 
of a new member if a vacancy is caused by (1) the death of a member or his 
accession to the peerage?; (2) a member’s acceptance of a disqualifying office?; or 
(3) a member's bankruptcy*. The fact must be brought to the notice of the 
Speaker by means of a certificate of vacancy”, signed by two members of the 
House and sent to the Speaker, requesting him to issue his warrant authorising the 
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making out of a writ for the election of a new member®. Where a disqualifying 
office is accepted the certificate must be accompanied by a copy of the London 
Gazette, Edinburgh Gazette or Belfast Gazette containing the member’s 
appointment to the office’, and the member himself must give written notice to 
the Speaker of his acceptance, which he may do by signing the certificate of 


vacancy?. 

U the receipt of a certificate of vacancy, the Speaker may issue the necessary 
warrant, subject to the following restrictions and conditions. He must cause the 
notice of receipt to be inserted in the London Gazette’, and the warrant may not 
be issued until six days after that insertion!®. He must allow enough time for the 
applicants to issue a new writ before the day appointed for the next meeting of the 
House for the dispatch of business!1. Except where head (3) applies, the return of 
the writ of the late member must have been brought into the office of the Crown 
in Chancery at least fifteen days before the end of the last sitting of the House 
before the Speaker’s receipt of the certificate!?2; and a petition must not be 
pending against the election of the late member at the time when Parliament was 
prorogued or the House adjourned?3, 


At the beginning of every Parliament the Speaker must appoint, for the duration of the 
Parliament, certain members of the House to execute his duties with regard to the issue of writs 
in the event of his death, vacation of seat or absence from the country: see the Recess Elections 
Act 1975, s. 4 (1), (2). The members thus appointed must not exceed seven nor be fewer than 
three in number, and this appointment must be gazetted: see s. 4 (1), (3). 

Ibid., s. 1 (1) (a). 

Ibid., s. 1 (1) (b). As to such offices, see paras. 1106 et seq., ante. If it appears to the Speaker that an 
opportunity should be given to the House to make an order directing that the disqualification or 
alleged disqualification should be disregarded, he may defer the issue of the warrant pending the 
determination of the House: House of Commons Disqualification Act 1975, s. 6 (4); Recess 
Elections Act 1975, s. § (3). The Speaker may not issue his warrant during a prorogation or an 
adjournment where the vacancy is caused by the acceptance of the office of steward or bailiff of 
the Chiltern Hundreds or Manor of Northstead: see s. 1 (2). As to a vacancy resulting from the 
procedure prescribed by the Mental Health Act 1959, s. 137, see para. 1495, note 11, ante. 
Recess Elections Act 1975, s. 1 (1) (c). 

“Certificate of vacancy” means (a) where head (1) or head (2) in the text applies, a certificate of 
two members of the House of Commons in the form set out in ibid., Sch. 1, or to the same effect 
(s. 1 (2) (a)); and (b) where head (3) applies, a certificate under the Bankruptcy Act 1883, s. 33 (1), 
or that provision applied by the Bankruptcy (Scotland) Act 1913, s. 184, or under the Bankruptcy 
(Ireland) Amendment Act 1872, s. 42, given by the court which adjudged him bankrupt: Recess 
Elections Act 1975, s. 1 (2) (b). See also BANKRUPTCY, vol. 3, para. 447. 

6 Ibid., s. 1 (1). 

AO) 

8 Ibid., s. 3 (1). 

9 Ibid., s. 2 (1). 

10 Ibid., s. 2 (2). 

11 Ibid., s. 2 (3). 

12 Ibid., s. 2 (4) (a). 

13 Ibid., s. 2 (4) (b). 
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(3) BREACHES OF PRIVILEGE AND CONTEMPTS 


(i) Penal Jurisdiction of the Houses of Parliament 


1497. Power to commit for contempt. Each House of Parliament has power 
to commit to prison persons offending against the privileges of the House 
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concerned or in contempt of the House concerned!. Offenders are detained either 
in one of Her Majesty’s prisons, or in the custody of the Gentleman Usher of the 
Black Rod? or the Serjeant at Arms, as the case may be. In the House of Lords 
persons are attached and committed by order, without any warrant; the order of 
the House is signed by the Clerk of the Parliaments? and serves as the authority 
under which Black Rod and keepers of prisons execute their duty. In the House of 
Commons, when an offender is committed either to the custody of the Serjeant or 
to a prison, the Speaker is directed by the House to issue his warrant accordingly. 


1 R v Flower (1799) 8 Term Rep 314; Brass Crosby’s Case (1771) 3 Wils 188; Earl of Shaftesbury’s Case 
(1677) 1 Mod Rep 144; Murray’s Case (1751) 1 Wils 299; Hobhouse’s Case (1820) 3 B € Ald 420; 
Sheriff of Middlesex Case (1840) 11 Ad & El 273. For the origin of this power, cf. Kielley v Carson 
(1842) 4 Moo PCC 63. As to the refusal of the courts to admit to bail or discharge out of custody 
persons committed for contempt by either House, see CROWN PROCEEDINGS, vol. 11, para. 1468. 

2 See para. 1054, ante. 

3 See para. 1153, ante. 

4 See para. 1052, ante. 

5 Fines have been imposed by both Houses upon offenders in addition to committing them to 
prison: see May’s Parliamentary Practice (19th Edn) 129, and H.L. Paper (1955-56) no. 66, p. xiii. 
The last instance in which the Commons imposed a fine was in the case of Thomas White in 
1666 : see 8 Commons Journals 690. The Commons Select Committee on Parliamentary Privilege 
reporting in 1967 recommended that legislation should be introduced to revive the House’s 
power to fine, and this recommendation was reaffirmed by the Committee of Privileges in 1977: 
see H. of C. Paper (1967-68) no. 34, paras. 195-197, and H. of C. Paper (1976~77) no. 417, paras. 
13-15. At the date at which this volume states the law no action had been taken on this 
recommendation. As to the power of the Commons to expel members of the House, see para. 
1494, ante. The last instance in which the Lords imposed a fine was in the case of Alan Macleod 
in 1801: see 43 Lords Journals 104. 


1498. Period of imprisonment. The House of Lords has committed offenders 
against its privileges for a specified period even beyond the period of a session!. 
This course was also formerly pursued by the House of Commons but was later 
abandoned; and it would now seem that it no longer has power to keep offenders 
in prison beyond the period of a session?. The most recent practice was for the 
Commons to commit during pleasure until the offender had expressed contrition 
for his offences, or the House was satisfied, upon motion, that it was proper to 
release him?. A similar course was followed in the Lords*. An order may be made 
by either House for the payment of fees by an offender on his discharge. 


1 See 32 Lords Journals 575; 82 Lords Journals 478. 

2 Stockdale v Hansard (1839) 9 Ad & El 1 at 114, per Denman C J; and see H. of C. Paper (1839) no. 
283, p. 142. 

3 See Fon Commons Journals 381, 385; 135 Commons Journals 241. The last occasion on which the 
House of Commons made an order committing anyone to custody was in 1880. The Committee 
of Privileges in 1976 recommended that while the power to detain persons who cause a disturbance 
in the galleries of the House or elsewhere in the precincts should be retained, the power to 
imprison, as a penalty for a contempt of the House, should be extinguished by legislation: see 
H. of C. Paper (1977—78) no. 417, para. 15. At the date at which the volume states the law, no action 
had been taken on this recommendation. Persons found guilty of.a breach of privilege in 1955 by 
the House of Representatives of the Australian Commonwealth, which has the same privileges as 
the House of Commons, were imprisoned for a specified period, the House directing that they be 
kept in custody until roth September 1955, or until earlier prorogation or dissolution, unless the 
House should sooner order their discharge: see Votes and Proceedings of the House of 
Representatives (1954-55) 269-271. A writ of habeas corpus was subsequently refused by the Full 
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Court of the High Court of Australia (R v Richards, ex parte Fitzpatrick and Browne [1955] ALR 
705); and leave to appeal was refused by the Judicial Committee of the Privy Council: see (1955) 
Times, 15th July. On 19th December 1978, Mrs Indira Gandhi was committed to gaol by the 
Indian Lower House, whose privileges are the same in this respect as the House of Commons: see 
Lok Sabha Bulletin no. 197. 

4 See 102 Lords Journals 77. 


1499. Reprimand and admonition. Where the gravity of the offence does not 
warrant imprisonment, offenders against Parliamentary privilege may be 
reprimanded or admonished!. In such cases offenders are brought to the bar of the 
House concerned? and there reprimanded or admonished by the Lord Chancellor 
or the Speaker? as the case may be. 


1 If the offence is slight, the House may decide to overlook it altogether. 

2 For the procedure adopted in such cases, see paras. 1503, 1504, post. 

3 The words of the Lord Chancellor or the Speaker in reprimanding or admonishing offenders are 
entered in the Journals. 


1500. Distinction between offences. The power of both Houses of Parliament 
to punish for contempt is a general power similar to that possessed by the superior 
courts of law! and is not restricted to the punishment of breaches of their 
acknowledged privileges?. Any act or omission which obstructs or impedes either 
House in the performance of its functions, or which obstructs or impedes any 
member or officer of the House in the discharge of his duty, or which has a 
tendency to produce such a result, may be treated as a contempt even if there is no 
precedent for the offence. Certain offences which were formerly described as 
contempts* are now commonly designated breaches of privilege, although that 
term more properly applies only to infringements of the rights or immunities of 
one of the Houses of Parliament’. 


See CONTEMPT OF COURT, vol. 9, paras. 87 et seq. 

2 See paras. 1482-1496, ante. 

See the report of the Select Committee on the Official Secrets Acts (H. of C. Paper (1938-39), no. 

IOI, p. xii). 

4 See e.g. 25 Commons Journals 308. For modern instances where an offence has been designated a 
contempt, see 102 Lords Journals 77; 206 Commons Journals 299; 212 Commons Journals 66; 223 
Commons Journals 361, 362. 

5 See May’s Parliamentary Practice (19th Edn) 68, 116, 117. 
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1501. Nature of offences. Apart from violations of their acknowledged 
privileges each House of Parliament has treated a variety of offences as contempts 
or breaches of privilege!. Among such offences are misconduct in the presence of 
the House or a committee of the House?; deliberately misleading the House in a 
personal statement? ; refusing to answer questions as a witness before the House or 
a committee’; disobedience to rules or orders of the House or of a committee? ; 
abusing the right to petition®; presenting forged documents to the House or 
conspiring to deceive the House”; corruption in the exercise of duties as a member 
or officer of the House®; obstructing members? or officers or servants!% of the 
House in the execution of their duty; speeches or writings reflecting on the House 
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or on individual members in their capacity as such!!; and arresting, molesting or 
tampering with witnesses or instituting legal proceedings against them on account 
of their evidence!?. 


See May’s Parliamentary Practice (19th Edn) 136-161. 
Clifford’s Case (1830) 85 Commons Journals 461; Carlisle’s Case (1920) 152 Lords Journals 405. 
Profumo’s Case (1963) 218 Commons Journals 246. 
Blunt’s Case (1720) 21 Lords Journals 418, 420; Dobson’s and Schofield’s Case (1946~47) 202 
Commons Journals 377, 378; and see the Resolution of the Commons mentioned in 202 
Commons Journals 378. 
5 Waller's Case (1720) 21 Lords Journals 429; Bradlaugh’s Case (1880) 135 Commons Journals 235. 
6 Phelan’s Case (1733) 24 Lords Journals 384; Dunbar's Case (1768—70) 32 Commons Journals 855. 
7 Mynde’s Case (1716) 20 Lords Journals 346, 349, 353, 356, 357, 363; Pilkington’s Case (1825) 80 
Commons Journals 445. 
8 Trevor's Case (1694) 11 Commons Journals 274; Holinshed’s Case (1730) 23 Lords Journals 536. 
9 See Resolutions of the Lords (31 Lords Journals 209); and of the Commons (22 Commons 
Journals 115; 37 Commons Journals 902). 
10 E.g. by commencing proceedings in a court of law against such persons for acting in obedience to 
an order of the House: Bell's Case (1827) 59 Lords Journals 199, 206; Stockdale’s Case (1840) 95 
Commons Journals 11, 71, 93, 174. 
In punishing persons on these grounds both Houses have proceeded upon the principle that such 
acts tend to obstruct the Houses in the performance of their duties by diminishing the respect due 
to them and lowering their authority (cf. CONTEMPT, vol. 9, para. 2). Reflections upon 
members not specifically named are treated as equivalent to reflections upon the House. The 
House of Commons has taken no penal action where it has considered the contempt to be 
insufficiently grave and a suitable apology has been offered; but a serious view is almost invariably 
taken of allegations of corruption, of partiality on the part of the chair or of influence of personal 
motives on members in the exercise of their duties. See Daily Worker's Case (1937-38) 193 
Commons Journals 213 (defamation of Speaker); Bittleston’s Case (1834) 66 Lords Journals 704, 737, 
743 (defamation of Lord Chancellor); Heighway’s Case (1947-48) 203 Commons Journals 20-22 
(unfounded imputations against conduct of members); Partridge’s Case (1724) 22 Lords Journals 
367 (words reflecting on the honour and dignity of the House); Warnock’s Case (1950-51) 206 
Commons Journals 33 (reflections on the conduct of the House); Barkley’s Case (1950-51) 206 
Commons Journals 299 (libel on a chairman of a select committee); and Junor's Case (1956) 212 
Commons Journals so, 56, 64, 66 (allegations of personal advantages obtained by members). See 
also the Resolution of the House of Commons mentioned in 13 Commons Journals 767. 
12 Cambrian Railway Directors’ Case (1892) 147 Commons Journals 129, 157, 166; Phillips’ Case (1845) 
100 Commons Journals 672, 680, 696, 697; Harbin and Harlow’s Case (1845) 77 Lords Journals 690, 
712, 729. See also para. 1485, ante. 
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(ii) Investigation of Matters of Privilege; Enforcement 


1502. Proceedings generally. If a contempt is committed in the sight of either 
House of Parliament, the House may proceed to punish the offender at once, 
without hearing him, otherwise than by way of apology or to manifest his 
contrition’. Similarly, if a contempt committed outside the House is so flagrant 
and clear that no inquiry is called for, the House may deal with the matter at 
once?. 

However, neither House usually deals with an alleged breach of its privileges or 
contempt without first hearing in his own defence the person implicated. In the 
House of Lords complaints of breach of privilege or contempt may be 
referred to the Committee for Privileges? for investigation and report. In the 
House of Commons a special procedure? for raising a matter of privilege has to be 
followed before an inquiry will be initiated. A member must give written notice 


Paras. 1502-1504 Vol. 34: Parliament 610 


of his complaint to the Speaker's office on a sitting day as soon as reasonably 
practicable after the matter has come to his attention. The Speaker then considers 
whether the matter merits precedence over other business?. If he decides against 
giving precedence, it is then not in order for the member to raise the matter in the 
House, although it would be open to him to give notice ofa motion which would 
not be entitled to any special precedence. If the Speaker decides that the matter 
should be given precedence, he informs the member of the day on which he will 
announce his decision in the House. This announcement is the first intimation 
that the House receives of the complaint, and any motion relating to the complaint 
is thus usually considered on the following day. On the day of the 
announcement, the member whose complaint it is tables his motion (normally to 
refer the matter of complaint to the Committee of Privileges) and on the next day 
the motion is given precedence over other motions and orders of the day?. 

Following a report from its committee investigating a matter of privilege, it is 
for each House to decide whether to take action to enforce a due observance of its 
privileges and punish any breach of them. 


As to such punishment, see paras. 1497-1501, ante. See also May’s Parliamentary Practice (19th 
Edn) 116 et seq. Ifa contempt involves criminal conduct, the Speaker may order an offender to be 
handed over to the police and inform the House accordingly: see 226 Commons Journals 68. In 
such cases the House might take no further action on its own behalf. 

2 See e.g. Warnock’s Case (1950-51) 206 Commons Journals 33. 

As to the Committee for Privileges, see para. 1079, ante. 

See the Resolution of the House of 6th February 1978, which approved the report of the 
Committee of Privileges (H. of C. Paper (1976-77) no. 417, itself founded on the 
recommendations of the Select Committee on Parliamentary Privilege 1967 (H. of C. Paper 
(1967-68) no. 34). The object of this resolution was to reduce the number of occasions on which 
matters of privilege are raised on the floor of the House. 

In so doing the Speaker has regard to the House’s expressed wish that privilege should be invoked 
as sparingly as possible, to the previous reports of the Committee of Privileges and to whether 
other remedies are available to a complainant: see H. of C. Paper (1976-77) no. 417, paras. 4, $. 
For other criteria which the Speaker applies, see paras. 6, 16. 

6 For the first ruling by the Speaker under the new procedure, see Votes and Proceedings of the 
House of Commons, roth March 1978. If a matter is urgent the Speaker could announce his 
decision on the day he receives the complaint, in which case he would call the member to move 
his motion without notice. 


pw 


Wa 


1503. Enforcement in the House of Lords. In the House of Lords an order is 
usually made by the House for a person charged with breach of privilege to attend 
at the bar of the House’. If he refuses to attend, a further order is made for him to 
be attached by the Gentleman Usher of the Black Rod and to be kept in that 
officer’s custody until the House makes a further order with regard to him. When 
the offender is brought to the bar, he is examined by the Lord Chancellor and is 
dealt with as the House may direct. 


1 The order, which is signed by the Clerk of the Parliaments, is merely a summons to the offender, 
and does not state the nature of the breach of privilege which he has committed. 


1504. Enforcement in the House of Commons. In the House of Commons an 
order is made by the House for an offender against parliamentary privilege to 
attend at the bar of the House to answer the charge of contempt! . If he refuses to 
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obey, a further order is made empowering the Speaker to issue a warrant to the 
Serjeant at Arms giving authority to him to bring the offender in custody to the 
bar?. When the offender appears at the bar he is examined by the Speaker and is 
dealt with as the House may direct. 


1 Ifthe person whose conduct has been complained of is a member of the House, he is ordered to 
attend in his place. 

2 Under the Speaker’s warrant a house may be broken open in order to effect an arrest (Burdett 
v Abbot (1817) 5 Dow 165, HL), but the officers of the House acting upon such a warrant have no 
right to remain in a house after they have searched it (Howard v Gossett (1842) Car & M 380). Any 
resistance to the Serjeant at Arms in the execution of his duties is treated by the House as a breach 
of its privileges, and the person who resists may be punished for contempt. See also para. 1501, 
note 10, ante. The civil authorities must assist the Serjeant at Arms when he is entrusted with the 
Speaker’s warrant to take any person into custody: see May’s Parliamentary Practice (19th Edn) 
124, 125. 


(iii) The Courts of Law and the Privileges of the Houses of Parliament 


1505. The position of the courts of law. Each House of Parliament claims to 
be the sole and exclusive judge of its own privilege and of the extent of that 
privilege?. In opposition to this claim the courts of law, while allowing the 
existence of privileges essential to the discharge of the functions of the two 
Houses, assert that they have judicial knowledge of the extent of privilege and that 
they are not bound by resolutions of either House declaratory of privilege?; and 
they have maintained mainly in relation to the Commons that they are bound to 
decide questions coming before them which involve a contravention of the law of 
the land, even if privilege is concerned”. 


1 See Parliament Case (1609) 13 Co Rep 63; and see May's Parliamentary Practice (19th Edn) 178, 
179. 

2 Stockdale v Hansard (1839) 3 State Tr NS 849 at 853, per Denman CJ; but see R v Paty (1770) 2 Ld 

` Raym 1105 at 1110, per Powell J; Brass Crosby’s Case (1771) 19 State Tr 1137 at 1149, per Grey CJ. 
See also 4 Co Inst 15, and the answer of the judges in Thorpe’s Case (1452) 5 Rot Parl 239 at 240; 1 
Hatsell's Precedents of Proceedings in the House of Commons (1818 Edn) 28 et seq. See also 
May’s Parliamentary Practice (19th Edn) 180—190. 

3 Stockdale v Hansard (1839) 9 Ad & El 1. 


1506. Limits of agreement regarding jurisdiction. In spite of the dualism of 
jurisdiction between the Houses of Parliament and the courts of law!, a large 
measure of agreement on the respective spheres of the two Houses and the courts 
has been reached which has, since the mid-nineteenth century, prevented the 
direct conflicts of earlier years?. 

Although the Houses have never directly admitted? the claim of the courts of 
law to adjudicate on matters of privilege, they appear to recognise that neither 
House is by itself entitled to claim the supremacy which was enjoyed by the 
undivided High Court of Parliament*. Furthermore, it is admitted by both 
Houses that neither House can by its own resolution claim a new privilege”. 

For their part the courts of law acknowledge that the control of each House 
over its own proceedings is absolute and not subject to judicial jurisdiction; and 
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the courts will not interfere with the interpretation of a statute by either House so 
far as the proceedings of the House are concerned®. Neither will the courts inquire 
into the reasons for which a person has been adjudged guilty of contempt and 
committed by either House, when the order or warrant upon which he has been 
arrested does not state the causes of his arrest; for in such cases it is presumed that 
the order or warrant has been duly issued unless the contrary appears upon the 
face of it’. 
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For a statement of the position, see May’s Parliamentary Practice (19th Edn) 200, 201, cited in its 
sixteenth edition and adopted by the Judicial Committee of the Privy Council: Re Parliamentary 
Privilege Act 1770 [1958] AC 331 at 353, [1958] 2 All ER 329 at 335, PC. 

See Bradlaugh v Gossett (1884) 12 QBD 271 at 275, per Coleridge CJ. 

A certain element of tacit acceptance by the House of Commons is, however, indicated by the 
fact that leave has latterly been given to officers of the House to plead in cases involving their 
actions in carrying out the orders of the House. See e.g. Bradlaugh v Gossett (1884) 12 QBD 271 at 
281; and 138 Commons Journals 364, 370. 

See May’s Parliamentary Practice (19th Edn) 201. 

See 17 Lords Journals 677; 14 Commons Journals 555, 560. 

Bradlaugh v Gossett (1884) 12 QBD 271 at 281; R v Graham Campbell, ex parte Herbert [1935] 1 KB 
$94, DC; British Railways Board v Pickin [1974] AC 76s, [1974] 1 All ER 609, HL. 

Burdett v Abbot (1811) 14 East 1 at 150; Ex parte Van Sandau (1846) 1 Ph 605. The Speaker’s warrant 
is to be construed as if it were a writ from a superior court: Gosset v Howard (1847) 10 QB 411, Ex 
Ch. See also para. 1504, ante; and CROWN PROCEEDINGS, vol. 11, paras. 1468, 1473, 1474. 
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access— builder— 
premises, to, means of, in occupation of occupier, liability for negligence, 31 


27n? 
public, of, to places of danger, 73 
accident— 
cause of, where evidence equally balanced, 55 
motor vehicles, to, as evidence of negligence, 
I 
vehicles, to, caused by pedestrian, 49 i 
action for damages— 
burden of proof in. See burden of proof 
defence to, 62-66 
time-limits for bringing, 66 
adjoining premises, duty of occupier towards, 29 
advice, giving of negligent, 53 
advisers, professional, liability of, 32 
agreement— 
exclusion of lability by, restrictions on, 27, 28 
limit damages, to, effect, 99 
air passenger, liability for death of, 14n? 
aircraft— 
crashing on taking off, 60 
obligations of occupier of, 21 
alcohol, driver under influence of, passenger travelling 
with, 63 
animals on highway, 44 
apparatus, defective, accidents resulting from, 60 
apparel, articles of, duties in relation to, 37 
apportionment— 
damages, of, 100 
liability, of. See contributory negligence 
arbitrator, liability for negligent statements, 53 
architect— 
liability in negligence, 32 
negligent statements by, 53n!-® 
articles— 
consumption, personal, for, 37 
house, installed in, duty as to, 37n*!* 
injurious, supply of, duty in relation to, 35-41 
special precautions, calling for, 36 
supply of, duty in relatio’: to, 37 
assembler of articles, duty of, 39 
attendance allowance, deductibility from damages 
of, 83 
bailee— 
contributory negligence of, 74n* 
duty to take care, 5n* 
barber, duty to take care, 5n* 
barrister, position of, $3 
benefit: meaning, 97n'! 
blind person— 
highway, on, 42, 49n6 
standard of care owed to, 11, 23n?, 71n® 
born— 
meaning, 1n?4 
disabled: meaning, 1n? 
brick falling on highway, 5217-8 


premises, of, liability for defective work, 33 
buildings, things falling from, 60 
burden of proof— 
action for damages, in, 54 
breach of duty by occupier, 23n! 
contributory negligence, of, on defendant, 71n? 
criminal conviction for offence, effect on, s4n1? 
defendant, on, shifting to plaintiff, 54 
no negligence, of, shifting of, to plaintiff, 56 
plaintiff, on, 40, 54 
shifting of, to defendant, 54n!3 
business: meaning, 67n° 
calor gas cylinder, use of, 36 
car park, theft from, 21n5 
care— 
absence of, 1 
degree of, required, 1 
duty of— 
contributory negligence not dependent on, 70 
owed to whom, I 
trespassers, to, 30 
when arising, 5 
reasonable. See reasonable care 
standard of— 
child— 
expected of, 10 
owed to, II 
children, in relation to, 22, 23 
contributory negligence, in, 71 
emergency, in, II 
generally, 10 
mentally disordered persons, due to, 23n? 
physical incapacities, effect of, 10 
See also reasonable care 
carriage by air, passengers, liability in relation to, 14n? 
carrier, duty to passengers of, 26n? 
causation, principles applicable to, 3 
cellar plates on highway, §2n°:!! 
chattels— o 
damage to, measure of damages, 88 
loss of use of— 
non-profit-earning, 90 
profit earning, 89 
child— 
meaning, 16n? 
en ventre sa mere, injuries inflicted on child, 1n1* 
unborn, woman’s duty of care to, 1 
children— 
adult, contributory negligence of, not imputed to, 
: F 74 
contributory negligence by, 71 
defective article entrusted to, 41 
firearms, sale of, to, 37n!3 
licencees, implied, as, 20 
loss of future earnings of, damages for, 82n! 
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children—continued 
standard of care— 
expected from, IO, 22 
in relation to, 23 
owed to child, 11 
straying upon alluring object, 22n! 
trespassers, duty of occupier, 30 
collisions at sea, loss of life by, 17 
common duty of care to visitors, 22-28 
consent of plaintiff to breach of duty, defence— 
application of, 63-65 
nature of, 62 
consumer use— 
goods defective while in, 67 
in: meaning, 67n!? 
contract — 
exclusion of liability by, restrictions on, 27, 28 
liability, exclusion by, 67 
negligent performance of, 2 
occupier, with, visitors entering under, 26 
stranger to the contract— 
meaning, 27n! 
liability of occupier to, 27 
third party, with, visitors entering under, 27 
contractors— 
independent. See independent contractor 
liability of, to trespassers, 31 
contributory negligence— 
apportionment of damages, 76 
defendant’s acts, effect of, 72 
driver of plaintiffs vehicle, by, 74 
effect of, 68 
employee, by, 74 
knowledge— 
danger, of, effect, 24, 73 
defendant’s negligence, of, 73 
proof of, 69, 70 
standard of care in, 71 
traffic cases, 75 
conviction for offence involving negligence, effect, 
54n13 
costs — 
discretionary, when, 76n5 
partially successful plaintiff, of, 76 
successive judgments, in respect of, 77 
court 
meaning, 68n7 
duty of, 101 
duty to record total damages, 68n6 
crash helmet, failure to wear, effect, 69n!, 75 
cricket ball falling on highway, 52m? 
crimes, widow’s support coming from husband's, 95n7 
criminal conviction for offence involving negligence, 
effect, 54n!9 
cross roads, special care at, 48 
damage— 
meaning, 68n? 
date caused, materiality of, 66 
damages— 
apportionment of, 76, 77 
assessment of— 
deductions from, in, 83, 85, 88, 97 
Fatal Accidents Act, under, 98 
chattels, measure of, in case of, 88-90 
death, actions for benefit of— 
deceased's estate, 80, 93 
dependants. See Fatal Accidents Act 
Fatal Accidents Act, under. See Fatal Accidents Act 


damages —continued 
further damages recoverable, where, 91 
injury to land, for, 92 
loss of— 
expectation of life, for, 80 
profits, for, 92 
personal injuries cases, in— 
deduction for benefits received, 83 
future pecuniary loss, computation of, 86 
general principles in, 78 
inflation effect of, on, 87 
loss of expectation of life, for, 78, 80 
multiplier and other factors, 86 
non-pecuniary loss, for, 78, 79 
pecuniary loss, for, 82 
services provided by third person, for, 84 
sight, for loss of, pattern, 79n? 
tax on earnings, incidence of, 85 
reduction of, where contributory negligence, 76 
total, duty of court to record, 68n® 
danger— 
knowledge of, by visitor, 24 
warning of, by occupier, 24 
dangerous— 
articles, special precautions required, 36 
employment, where, 63n? 
premises, 29 
dangerous things— 
duty of care in relation to, 35, 36 
examination, intermediate, of, 38 
gift of, 41 
knowledge of defect by user, prior, where, 38 
leaving unguarded, 36 
loan of, 41 
no legal classification of, 35 
persons answerable for, 39 
proof of lack of reasonable care, 40 
third party, entrusted to, duty where, 41 
warning of, 38 
dangerous work— 
no legal classification of, 35 
special precautions, duty to take, 35, 36 
dark, visitors wandering in the, 22n! 
deaf person— 
highway on, 49n6 
standard of care required of and towards, 10, 11 
death, civil liability for, 13 
defective goods— 
exclusion of liability for, 67 
intermediate examination of, 38 
knowledge of defect by user, prior, 38 
third person, entrusted to, 41 
warning of, 38 
defective premises, liability for— 
builder, of, 33 
landlords, of, where obligation to repair, 34 
owners, of, after disposal of premises, 33 
defective vehicle, driving a, 50 
defences to actions for damages— 
consent, 62-65 
limitation of actions, 66 
defendant— 
burden of proof on, where, $4, 71n? 
financial resources of, relevance, 11n3 
dentist, duty to take care, 5n4 
disability, person under, accrual of action where, 66 
disabled person— 
contributory negligence by, 71 
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disabled person—continued 
standard of care owed to, 11 
disablement gratuity, in assessing damages, 8317 
disposal of premises, liability of owners after, 33 
doctor— 
exercise of skill by, 12 
negligent statement made by, 53n! 
drivers of vehicles. See vehicles 
economic loss— 
claim in negligence for, 6 
false statements causing, $3 
education authorities, duties as to state of premises, 


18n4 
electric railway, minor repair to, where, 11n? 
electricity— 
distribution of, 36 
pylon, persons having control over, 21n3 
emergency— 
highway, on, 44 
situation of, 11 
vehicles, drivers of, duty of, 46n! 
employee, employer's liability for, 6 
employer— 
employee, relationship of, defence of consent 
where, 63 


exclusion agreements, 67n?! 
liability of, for negligence— 
employee, of, 9 
independent contractor, of, 9 
tools, purchase of, by, 38n2 
entertainment, spectator at, injury to, 65 
error of judgment, effect, 12n? 
evidence equally balanced, action where, 55 
examination, intermediate, of goods, possibility of, 38 
exclusion of liability— 
agreement, by, 67 
restrictions on, 28 
visitors entering under contract with third person, 
where, 27 
explosives, use of, 36 
factory, slippery floor in, 11n? 
falling, objects, onto highway, $2 
false statement— 
carelessly made, claim in negligence for, 6 
duty not to make, 53 
nervous shock, causing, 8n% 
Fatal Accidents Act— 
actions under— 
collisions at sea, 17 
dependants, by, 15 
executor or administrator, by, 15 
liability to, 14 
limitation period, for, 17 
pecuniary damage, need to prove, 16 
persons who may benefit by, 16 
stay of, 15 
time for bringing, 66 
widow’s support coming from husband’s crimes, 
no claim where, 95n” 
damages under— 
apportionment of, 100 
assessment of, 97, 98 
basis of, 94 
capital transfer tax, not subject to, 15n4 
contributory negligence, where, 68 
deductions from, 97 
funeral expenses, in respect of, 94 
future prospects, estimation of, 96 


Fatal Accidents Act—continued 
damages. under—continued 
limitation by agreement, effect, 99 
pecuniary loss for purposes of, 95 
reduction of, 68 
right to, 14 
fault: meaning, 68n4 
financial— 
loss, false statements causing, 53 
resources of defendant, relevance, 11n? 
fire, damage from, liability of occupier, 29 
firearms— 
child, sale to, 37n1? 
use of, 36 
fireworks, letting off of, 36 
floor— 
polished so as to be dangerous, 23n! 
slippery— 
factory, in, 11n? 
hospital visitor injured on, 18n4 
provided for physical training, 65n! 
fog, driving vehicle in, 47 
funeral expenses— 
damages in respect of, 16n!° 
inclusion of, in damages, 94 
games, lawful, playing of, risks incidental to, 65 
gas— 
apparatus in plaintiff s house, interference with, sgn? 
connection, intermediate examination of, 38n? 
distribution of, 36 
gift, defective articles, of, 41 
golf, injury to spectator, 65n® 
goods— 
meaning, 67n!! 
consumer use, in: meaning, 67n!2 
defective, exclusion of liability for, 67 
negligently left on highway, collision with, 44 
supply of, duties in relation to, 37 
See also articles; dangerous things 
grandstand, persons having control over, 21n? 
guarantee, what constitutes a, 67n!4 
guttering, falling, 52n’ 
hair wash or dye, manufacture and supply of, 37n® 
hazards on land, duty of occupier to remove, 29 
highway— 
actionable statutory offences, 44n? 
activities carried out on, duty to other users, § 
adjoining, duty of occupier towards users of, 29n4 
animals on, duty towards, 44 
blind person on, 11n’, 42, 49n® 
code, authority of, 45 
collisions in, 44-46 
goods negligently left on, collision with, 44 
infirm ‘persons on, duty towards, 49 
obstruction of. See obstruction of highway 
pedestrians on, 49 
premises adjoining, duty of occupier, $2 
trespassers on, collision with, 44 
use of, 44 
horse— 
cart and, left unattended, 50 
riders, observance of rule of the road by, 46 
show, injury to spectator at, 65n® 
yew tree, projecting leaves of, eating of, 29n> 
hostel, theft from, 21n5 
house, articles installed in, 37n1! 
husband, contributory negligence by, 74 
ice hockey, injury to spectator at game of, 65n 
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identification, doctrine of, 74 ) 
illegitimate child, claim under Fatal Accidents Act 


by, 16 | 


independent contractor— 
contributory negligence of, 74 
defendant answerable for negligence of, where, s9n? 
employer’s liability for, 6 
liability for, 25 
occupier, as, 19n? 
inference— 
acceptance of risk by plaintiff, of, 63 
defendant’s negligence, of, 57 
negligence, of, from accident, $1 
infirm persons on highway, duty towards, 49 
inflation, effect on damages, 87 
injury— 
meaning, 14n', 94n? 
death, caused by, 14 
personal. See damages 
player, to, 65 
spectator, to, 65 
insurance money: meaning, 97n!° 
intervening acts, third person, by, obstruction on 
highway, with, 43 
invitee, licensee distinguished from, 20 
jeweller, duty to take care, 5n4, 12n3 
joint tortfeasors, liability of, 77 
Judge, functions of, 101 
jury— 
case, withdrawal from, of, 102-200 
functions of, 101 
knowledge— 
danger, of, by visitor, 24 
defect in goods, of, effect, 38 
plaintiff, by, defendant's negligence, of, 73 
land, injury to, measure of damages, 92 
landlord— 
duty to tenant— 
building works, execution of, 31 
misfeasance, where, 31 
parts of premises retained by, where, 29 
liability of, where obligation to repair, 34 
lessee of premises, means of access retained by lessor, 
27n? 
liability for negligence— 
agreements excluding, 67 
restrictions on exclusion of, 27, 28 
licensees— 
children as, 20, 30 
invitee distinguished from, 20 
lift— 
persons having control over, 21n? 
supply of, duties in relation to, 37, 39n? 
limit damages, agreement to, 99 
limitation of actions— 
death, in case of, 66 
Fatal Accidents Act, under, 17 
overriding of time-limits, 66 
personal injuries actions, 66 
property, damage to, 66 
loan, gratuitous, defective articles, of, 41 
lorry, defective repair of, 37n13, 39n? 
machines— 
damage to, by negligent cutting off of power, 6n? 
defective, accidents resulting from, 60 
manufacturer— 
articles, of, duty of, 5 
exclusion of liability by, effect, 67 


manufacturer—continued 
goods, of, duty of, 37 
warning by, of dangerous goods, 38 
maxims— 
res ipsa loquitur, 57-61 
volenti non fit injuria, 62-65 
mentally disordered persons, standard of care due to, 
23n? 
minor, accrual of action in case of, 66n'5 
miscarriage, nervous shock resulting in, 8n! 
mobility allowance; deductibility from damages of, 83 
motor car. See motor vehicle 
motor cyclist, failure to wear crash helmet, 69n!, 75 
motor vehicle— 
meaning, 1n?9 
acceptance of risk by passenger, 63 
lorry, defective repair of, 37n!?, 39n? 
mounting pavement, where, 60 
repairer of, duty of, 39n? 
retailer of, duty of, 39n* 
woman driver of, duty owed to unborn child, by, 1 
See also vehicles 
natural hazards, duty of occupier to remove, 29 
neighbours, duty of occupier towards, 29 
nervous shock, liability for, 8 
night, driving vehicle at, 47 
notice: meaning, 67n7 
notices— 
enter at own risk, that persons, 63n!! 
excluding liability for negligence, effect, 67 
exclusionary, effect, 28n* 
passengers travel at own risk, that, effect, 63n! 
nuisance— 
act of negligence as, 1 
persons straying from highway, liability of occupier 
in, §2n3 
obstruction of highway— 
authorised, examples of, 42n3:* 
highway authority, by, liability for, 42n! 
intervening act of third person, effect, 43 
liability for, 42 
permanent, duty as to, 42 
temporary, duty to remove, 42 
voluntary encounter with, 43 
See also highways 
occupier— 
common duty of care, 22 
defective premises, liability of builder to, 33 
duty of— 
adjoining premises, towards, 29 
breach of, burden of proving, 23n! 
children, trespassing, to, 20 
hazards on land, removal of, 29 
neighbours, to, nature of, 29 
persons straying from highway, to, 52n? 
property damaged, as to, 21 
public, to, in respect of state of premises, $2 
exclusion of liability by, restrictions on, 27, 28 
provisions regulating duty of, scope of, 18 
statutory rules, application of, 21 
strangers to contract, liability to, 27 
visitors— 
entering under contract with, 26 
third party, entering under contract with, 27 
warning of danger by, effect, 24 
who is an, 19 
omissions, liability for, 7 
owners, liability after disposal of premises, 32 
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passenger— 
air, death of, liability for, 14n? 
car, acceptance of risk by, 63 
contributory negligence— 
conduct amounting to, by, 73n” 
driver, by, not imputed to, 74 
duty of carrier to, 26n? 
public service vehicle, duty to, 28n? 
railway platform, hurt on, 26n? 
seat belt, failure to wear, effect, 75, 76n! 
vehicles, in, liability of user, 64 
pecuniary loss 
damages for. See damages 
personal injuries, through, 82 
pedestrian— 
duty of driver to, 75 
highway, on rights and duties, 49 
old person crossing road, 71n6 
roadway, stepping carelessly into, 7on! 
pedestrian crossing— 
duty of driver approaching, 75 
observance of, by drivers, 45 
pension— 
meaning, 97n!? 
deductibility from damages of, 83, 97 
personal injury— 
meaning, 67n? 
actions, time-limit for, 66 
damages for. See damages 
petroleum, handling of, 36 
physician, duty to take care, 5n4 
plaintifi— 
burden of proof primarily on, 54 
knowledge of, as contributory negligence, 73 
platform, railway, passenger hurt on, 26n? 
pleadings— 
contributory negligence, defence of, 68n® 
inference of negligence, facts relied on to be 
pleaded, 57n? 
limits placed on particulars of negligence, 54n° 
police, duty of occupier to, 22n? 
power, negligent cutting off of, 6n?.° 
practice, established, relevance of, 11 
precautions— 
cost and difficulty of, relevance, 11 
special, duty to take, 35, 36 
pregnant woman, duty to unborn child, 1 
premises— 
adjoining, duty to persons and property on, 29 
adjoining highway, duty of occupier to public, 52 
dangerous, 29 
defective. See defective premises 
disposal of, liability of owners after, 33 
state of, duties of education authorities as to, 
18n 


profession, practice of— 
duty to take care, 5 
particular skill in, 12 
professional — 
advice, negligence in relation to, $3 
advisers, liability of, 32 
property, damage to— 
threatened, where, 6n4 
time-limit for action, 66 
public— 
authority— j 
negligence in relation to statutory functions, 4 
omissions, liability for, 7 


public—continued 
place— 
danger, where, 73 
premises adjoining, duty of occupier, $2 
service vehicle passengers, duty to, 28n2 
railways— 
contributory negligence by passengers, 73n7 
dangers on, knowledge of, 73 
passenger hurt on platform, duty owed to, 26n? 
reasonable care— 
meaning, 11 
test of, 11 
where duty to take, 1 
reasonable foresight— 
injury, of, 1, 2 
intervention of third person, of, 3 
reasonable man, standard of foresight of, 1n” 
redundancy payment, in assessing damages, 83n1! 
remarriage, prospect of, in assessing damages, 96 
repair of premises— 
builder, liability of, 33 
duty to neighbours as to, 29 
independent contractor, by, liability of occupier, 25, 
27 
landlords with powers relating to repairs, liability 
of, 34 
owners, liability for after disposal, 33 
repairer of articles, duty of, 39 
res ipsa loquitur— 
absence of explanation, 58 
accident caused by things controlled by defendant, 
where, 59 
carelessness, accidents due to, 60 
effect of application of maxim, 61 
inference of negligence under maxim, $7 
rescuer, duty owed to, § 
restriction of liability for negligence, 67 
retailers of dangerous goods, duty as to, 37 
riders, observance of rule of the road by, 46 
right of way, public, persons exercising, 20n? 
risk— 
acceptance of, by visitor, 24 
notices warning of, effect, 63n!+1! 
reasonable foreseeability of, test, 2 
special, incident to calling, where, 22 
voluntary acceptance of, by plaintiff, 63 
road— 
cross, obligation to take special care at, 48 
rule of the, observance of, 46 
Rylands v Fletcher, breach of rule in, as negligence, 1 
safety of premises, liability for, 33 
scaffolding, persons having control over, 21n? 
seat belt, failure of passenger to wear, 75, 76n! 
ship— 
contractor as occupier of, 19n? 
launching of, special precautions for, 36 
shock, nervous, liability for, 8 
sight, loss of, damages awarded for, 79n? 
signals, observance of, by drivers, 45 
skidding of vehicle, 51 
skill— 
duty to exercise, 12 
profession of particular, 12 
slippery floor, injury on, 11n3, 18n4, 23n!, 6sn! 
social security benefits, damages, in assessing, 83, 97 
soldering lamp, use of, 36 
solicitor, position of, 53 
spectator, injury to, 65 
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speed of vehicle on highway, 47 
sport— 
competitive, decision taken in heat of, 11 
persons engaged in, injury to, 65 
spectator at, injury to, 65 
spouse, contributory negligence by, 74 
statements, false, duty not to make, 53 
statutory— 
code, observance of, 45 
duty, negligence in relation to, 4 
power, negligence in exercise of, 4 
stone, falling onto highway, s2n® 
stranger to the contract— 
meaning, 27n! 
liability of occupier to, 27 
strangers, duty to, for dangerous articles, 37 
structures— 
movable, common duty of care to visitors, 26n! 
occupier of— 
duty to trespassers, 30 
obligations of, 21 
suicide— 
death of husband by, 15n4 
induced by personal injuries, 14n? 
supplementary benefit, deductibility from damages of, 
83n10 
surgeon— 
control of operation by, where, sgn? 
duty to take care, sn? 
surgical treatment, calling for special precautions, 36 
taxation— 
assessment of damages, in, 85, 86 
damages for wrongful dismissal, 85n! 
tenant, duty of landlord to. See landlord 
third person— 
dangerous articles entrusted to, duty where, 41 
injury to plaintiff by, foreseeable, where, 5 
intervention of— 
foreseen, where, 3 
obstruction on highway with, 43 
negligence of, contributing to injury, 77 
nervous shock resulting from harm to, 8 
property stolen by, duty of occupier, 21n5 
services provided by, damages for, 84 
unauthorised act of, liability of occupier, 52 
visitors entering under contract with, 27 
time-limits for actions. See limitation of actions 
tools— 
manufacture and sale of, 37 
purchase by employer of, 38n? 
tort, action in, alternative remedy to contract, 26n! 
traction engine, use of, 36 
traffic— 
cases, contributory negligence arising from, 75 
lights, duty of driver at, 75 
signs, observance of, by drivers, 45 
See also vehicles 
MEE 
falling on highway, 52n? 
overhanging, across highway, 525 
trespass, unintentional, negligence as necessary 
ingredient of, In! 
trespasser— 
duty of occupier to, 30 
highway, soil of, on, 44 
landlords with powers relating to repair, duty to, 


34 
liability of builders and contractors to, 31 


trespasser—continued 
licensee, when, 20 
trial, action of negligence, of, 101—200 
unattended vehicle, leaving, 50 
unborn child— 
injuries inflicted on child en ventre sa mere, 1n™4 
woman’s duty of care to, I l 
unemployment benefit, deductibility from damages 
of, 83n? 
unsound mind, accrual of action where person of, 
66n15 
valuation of shares by auditor, negligent, 53n® 
vehicles— 
accidents to, caused by pedestrians, 49 
defective— 
accidents resulting from, 60 
driving of, 50 
drivers of— 
alcohol, under influence of, passenger travelling 
with, 63 
contributory negligence by, 74, 75 
cross roads, at, 48 
duties of, 44 
emergency, duty in, 44 
emergency vehicles, duty of, 46n! 
Highway Code, observance of, 45 
learner, passenger travelling with, 63 
pedestrians— 
duty of, 49 
duty to, 49, 75 
rule of the road, observance of, 46 
speed of driving, 47 
traffic lights, duty at, 75 
woman, duty to unborn child by, 1 
obligations of occupier of, 21 
passengers in, liability of user to, 64 
proceeding by, public right of, 44 
public service, passengers in, duty to, 28n2 
skidding of, $1 
supply of, duties in relation to, 37 
unattended, leaving of, 50 
unlighted, on highway, collision with, 75 
vessels, obligations of occupier of, 21 
visitors— 
common duty of care to, 22-28 
contract with— 
occupier, entering under, 26 
third party, entering under, 27 
dark, wandering in the, 22n! 
exclusion of liability to, restrictions on, 27, 28 
inadvertent encroachment by, 22n! 
shooting of, 18n1 
warning of danger, occupier, by, 24 
when licence implied, 20 
who is a visitor, 20 
volenti non fit injuria— 
contributory negligence, plea of, distinguished 
from maxim, 62 
nature of defence of, 62 
` Unfair Contract Terms Act 1977, effect on defence 
y of, 67 
warning— 
danger, of, by occupier, effect, 24 
dangerous goods, of, by manufacturer, 38 
water— 
percolating water, duty of adjoining occupier, 29n6 
supply of, duties in relation to, 37, 39n2 
widow, damages payable to, assessment of, 96 
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wife, contributory negligence by, 74 
window— ~ 
cleaner, duty of occupier to, 22n7 
falling casement, 52n’ 
words and phrases. See p. 649 post 


work, dangerous, calling for special precautions, 36 
wrongful act, neglect or default: meaning, 14n4 
wrongful dismissal, taxation of damages for, 85n! 
young persons, leaving dangerous things in way of, 36 


Notaries 


meaning, 201 
abroad— 

diplomatic etc. officers as notaries, 206 

documents taking effect, preparation of, 224 
admission to office— 

district notary, 202, 217 

general notaries, 202 

qualification for, 207 
affidavit— 

apprenticeship, as to, 213, 214 

taking, abroad, 206 
antiquity of office, zorn! 
appointment— 

Commonwealth, notaries practising in, 221 

district notaries, 218 

ecclesiastical notaries, 210 

faculties, issue of, 201n4 

fees payable on, 209 

general notaries, 212 

Pope, formerly made by, 201n4 

refusal to appoint, 222 

Wales, in, district notaries, 219 
apprenticeship— 

affidavit relating to, 213, 214 

defect in articles, 223 

ecclesiastical notary exempted from, 210 

failure by notary to renew certificate of, 208 

general notary, for, 213 

period of, 213 

stamp duties, abolition of, 209 

transfer on death of notary, 213 
attesting witness, declaration by, taking, 228 
Bank of England, acceptance of declarations before 

notary, 228 

bills of exchange— 

foreign, presentation for payment, 225 

functions of notary, 225 

noting and protesting, 225 
bonds, foreign, drawing for payment, 227 
bottomry bonds, preparation of, 224 
certificate of notary— 

necessity for, 201 

practising without, penalty, 208 

stamp duty not payable on, 209 
classes of notaries, 202 
Commonwealth— 

declarations, taking, in, 228 

notarial acts in, 224 

notaries practising in— 

appointment, 221 
apprenticeship not required, 221 

property in, powers of attorney, 201 
consular officers as notaries, 206 
conveyances, functions as to, 201 
Court of Faculties— 

certificate to be entered in, 201 

faculty of appointment by, 212 

issue of faculties, 212 
declarations, taking, by notary, 228 


deeds, functions as to, 201, 224 
diocesan registrars as notaries, 203 
diplomatic officer as notary, 206 
district notary— 
meaning, 205 
admission to office, 202, 217 
appointment— 
procedure, 218 
Wales, in, 219 
apprenticeship not required, 218 
area of practice, 205, 217 
creation of class of, 202 
fitness of applicant, 218 
number of, sufficiency of, 218 
Opposition to appointment, 218 
residential qualification, 217 
ecclesiastical notary— 
appointment, 210 
apprenticeship unnecessary, 210 
office of, persons holding, 203 
powers and liabilities, 211 
qualification for admission, 207n? 
faculty— 
meaning, 204n? 
refusal to grant, 222 
stamp duty, abolition of, 209 
fees, appointment, payable on, 209 
foreign country— 
administration of oaths in, 206 
notarial acts in, 206 
foreign notaries, notarial acts of, 230 
foreign property, powers of attorney, 201 
fraud, striking off roll for, 223 
functions. See notarial acts 
general notary— 
meaning, 204 
admission to office, 202 
appointment, 212 
apprenticeship to be served, 213 
area of practice, 204 
powers of Master of Faculties as to, 216 
qualification of, 215 
registration of faculty of appointment, 213 
service as clerk or apprentice, 213, 214 
Wales, in— 
fees payable by, 220n?: *. 7 
procedure for admission, 220 
qualification for admission, 220 
legal documents, preparation of, 224 
Master of Faculties— 
ecclesiatical notaries appointed by, 210 
notary’s qualifications, powers as to, 216 
refusal of faculty by, 222 
striking notary off roll, 223 
misconduct, striking off roll for, 223 
negotiable instruments, functions as to, 201 
notarial acts-— 
meaning, 224n* 
admissibility in evidence, 229 
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notarial acts—continued 
bills of exchange, as to, 225 
bonds, drawing, for payment, 227 
declarations, taking, 228 
foreign notaries, 230 
generally, 201 
have credit everywhere, 201 
legal documents, preparation of, 224 
oaths, administration of, 206, 228 
ship’s protests, as to, 201, 226 
notary public— 
meaning, 201 
duly certificated: meaning, 201 
functions, 201 
qualifications, 201 
oaths, administration of— 
foreign country, in, 206 
notary, by, 228 
offences, practising without authority, 208 
office of notary— 
admission to, 202 
description of, 201 
history of, 201n!: 4 
powers of attorney of notaries, 201, 224 
qualification to practise, 207 
roll, striking off, 223 
Scotland, will, execution of, in, 224n! 
Scriveners Company— 
examinations of, 215nm? 
fees payable to, 215n? 


meaning (nuisance), 301 

abatement of nuisance— 
meaning, 349 
cause of action destroyed by, 349 
damages for harm sustained before, 349 
injury, before, 352 


legal proceedings, without recourse to, 346 


local authority, by, 357, 358 
notice— 
necessary, 353 
unnecessary, 353 
private, right of, 356 
public, right of, 355 
remedy by way of, 346 
right of, who may exercise, 354 
statutory, summary proceedings for, 346 
access to premises, obstruction of, 315 
act— 
God, of— 
damage due to, 316 
escape of thing caused by, 196, 380 
lawful, when may be nuisance, 316 
malice, performed with, 311 
others, of, constituting nuisance, 314 
resulting in nuisance, liability for, 364 
stranger, of, when defence, 380 
surrounding circumstances of, 310 
unlawful, constituting nuisance, 309 
See also user of property 
action— 


Attorney General, in name of and by, 372 


common law, 346 


Scriveners Company—continued 
freedom of, taking up, 215 
jurisdiction, area of, 204n* 
practising within area of, 215 

seal of notary— 
acts under, evidence of, 229 
judicial notice of, 230 
production of documents under, 229 

ship’s protest— 
foreign countries, required in, 226n? 
functions of notary, 201, 226 
object of, 226 

solicitor as notary, 201 

stamp duties, abolition of, 209 

striking notary off roll, 223 

translation of documents, 224 

unqualified person— 
meaning, 208n7 
practising as notary, penalty, 208 

Wales— 
district notaries, appointment, 219 
general notaries 

fees payable by, 220n?: % 7 
procedure for admission, 220 
qualification for admission, 220 

wills— 
declaration by attesting witness, taking, 228 
functions of notary, 201 
Scotland, execution in, 224n! 
words and phrases. See p. 649 post 


Nuisance 


action—continued 
damages, for, for private nuisance, 347, 359 
injunction, claim of, for private nuisance, 359 
limitation of, 378 
private nuisance, for, 347 
public nuisance, for, 347, 370-374 
relator, 373 
reversioner, by, 360 
adoption of nuisance by occupier, 365 
agent, creation of nuisance by, 367 
aircraft, modification of common law by statute, 330 
ancient lights, future obstruction of, by unfinished 
building, 352 
animal— 
damage caused by, 316 
keeping of, when nuisance, 331 
ashes, emission by motor vehicle of, 335 
assessment of damages. See damages 
atmosphere, vitiation of, from commercial operation, 
26 
atomic energy, statutory provisions, 341 i 
Attorney General— 
action— 
by, 372 
in name of, 372 
joinder of plaintiff in, 374 
public nuisance, action for, 347 
related in proceedings by, 373 
blacksmith’s shoeing-forge, nuisance from, 326 
blasting, 338n? 
boughs, lopping of overhanging, 353 
brewhouse, nuisance from, 328 
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bricks, burning of, 326 
building— |. 
operations, 315 
unfinished 
future obstruction of ancient lights by, 352 
may be nuisance when completed, 352 
burden on neighbour, increase of, 319, 320 
business premises, horse left opposite, 326 
caravan dwellers, nuisance committed by, 341 
cement works, nuisance from, 326 
cessation of nuisance after action commenced, 391-400 
chair-o-plane as nuisance, 341 
chemical works, nuisance from, 326 
chemicals, discharge of, 314 
cinders, emission by motor vehicle of, 335 
circumstances, surrounding, relevance of, 310 
civil proceedings— 
place of action, 347 
remedy by way of, 346, 347 
claim for damages. See action 
claim of right, effect of, 387 
classification of nuisances, 301 
coke-ovens, nuisance from, 326 
colliery spoil, 341 
comfort, act endangering, as public nuisance, 306 
comfortable enjoyment of property, right to, 323 
commercial operation, fumes from, 326 
commission, act of, nuisances by, 350 
common, violation of rights of, 334 
common benefit, escape of thing on premises for, 344 
common law— 
action, when statutory remedy also available, 346 
liability for public nuisance, 306 
nuisance— 
meaning, 304. 
essentials of, 309-314 
conduct of plaintiff, effect of, 390 
conservators of commons, powers of, 334 
continuance of nuisance, 365 
continuing nuisance, damages for, 384 
contract, limit to enjoyment of property by, 323 
contributory negligence applicable to nuisance, 377 
control over escaping thing, liability of person with, 
369 


cooking stove, nuisance from, 326 
corpse, keeping unburied, 306n? 
costs, liability of relator for, 373 
county courts, jurisdiction of, 347 
covenant, use of word ““nuisance” in, 303 
cricket ball landing on highway, 338n? 
criminal liability for public nuisance, 306 
criminal proceedings as remedy for nuisance, 346, 348 
Crown— 
private nuisance, liability for, 368 
public nuisance, cannot authorise, 308 
dam made by contractor, right of action where, 361 
damage— 
act of God, due to, 316 
fresh, fresh cause of action for, 378 
gives no right of action, 309 
natural conditions, due to interference with, 320 
necessary to constitute nuisance, 309 
presumption of, 312, 313 
property, to— 
measure of damages, 382 
noxious fumes, caused by, 322 
damages— 
civil proceedings for, 347 


damages—continued 

continuing nuisance, for, 384 

harm sustained before abatement, for, 349 

loss of profits recoverable in, 382 

measure of— 

general rule, 382 
property, damage to, 382 

personal injuries, 339n° 

private nuisance, 347, 359 

reversioner, amount to which entitled, 383 
danger, self-protection against extraordinary, 379 
dangerous property— 

private nuisance, as, 337 

public nuisance, as, 336 
dangerous user of property— 

non-natural use, 340 

nuisance caused by, 316 

operations, dangerous, 338 

See also escape of thing; Rylands v Fletcher, rule in 
declaration, grant of, in lieu of injunction, 391-400 
defence— 

assumption of risk, 377 

consent, 377 

ineffectual, 381 

public and private nuisance distinguished, 308 
dyehouse, nuisance from, 328 
easement as justification of act, 316 
electric wiring, defective, causing fire, 337n? 
electricity, escape of, 341 
emergency, abatement of nuisance in, 353 
employee, creation of nuisance by, 367 
escape of thing— 

meaning, 342 

causing damage, liability for, 342, 369, 380 
excavations, subsidence caused by, 316 
explosives— 

escape of, 341 

keeping of, 306n? 
fact, nuisance as question of, 310, 325 
factory engine, smoke from, 326 
fat-melting works, nuisance from, 328 
fire— 

accidental, to object likely to do damage, 341 

deliberately caused, 341 
fish— 

fried fish shop, carrying on of, 326 

guano, nuisance from manufacture of, 326 

oil, nuisance from manufacture of, 326 
flagpole as nuisance, 341 
flying, dangerous, 330 
fried fish shop, carrying on of, 326 
fumes— 

commercial operation, from, 326 

damage to property caused by, 316, 322 

escape of, 316, 341 
gas oil, escape of, 341 
gasworks, nuisance from, 326 
general rule of liability for nuisance, 364 
glass works, nuisance from, 326 
God, act of, 196, 316, 380 
golf course near highway, nuisance from, 338n? 
grant, limit to enjoyment of property by, 323 
grating in highway, duty to repair, 332 
grit, emission by motor vehicle of, 335 
gunpowder, storing of, 338n! 
health, act endangering, as public nuisance, 306 
healthful enjoyment of property, right to, 323 
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highway— 
failure to repair, as public nuisance, 332 
heavy traction engine on, 315 
land adjoining — 
duty of owner of, 318 
liability of owner of, 332 
horses, nuisance from staleing of, 326 
horse-flesh boiler, nuisance from, 328 
hospital for infectious diseases, 326 
house— : 
refuse, 326 
ruinous condition, in, 336 
independent contractor, creation of nuisance by, 366 
indictment, proceedings by, for public nuisance, 348 
inflammable— 
matter, keeping of, 306n? 
substances, storing of, 338n! 
injunction 
cessation of nuisance, effect of, 391—400 
civil proceedings for, 346 
claim of right, effect of, 387 
evidence necessary in claim for, 389 
general principles, 385 
grant of, grounds for, 386 
plaintiff— 
acquiescence in acts of defendant, 390 
consideration of motive of, 390 
principles upon which court acts, 385 
prospective nuisance restrained by, 388 
refusal, grounds for, 385 
restraining of nuisance by, 326 
tenant, position where claimed by, 362 
threatened nuisance restrained by, 388 
injury, abatement allowable before actual, 352 
interference— 
natural conditions, with, 320 
prospect or view, with, 327 
jurisdiction in civil proceedings, 347 
knowledge of existence of nuisance, 365 
land— 
act interfering with use of, as private nuisance, 307 
adjoining highway, position of owner of, 332 
enjoyment of, interference by dangerous property 
with, 337 


non-natural user of, 340 
occupation of, 361, 362, 364 
possession and control of, 307 
thing naturally on, 340 
liability— 
criminal, for public nuisance, 306 
nuisance, for, general rule, 364 
public nuisance, for, 306 
life, act endangering, as public nuisance, 306 
lime kiln, nuisance from, 328 
limitation of action, 378 
local authority— 
abatement of nuisance by, 357, 358 
action by Attorney General at relation of, 347 
highway, consent to obstruction of, 375 
proceedings by, alone, 371 
public nuisance, action for, 347 
restrictions on exercise of rights, 358 
locality, relevance of character of, 323, 325, 331 
locomotive, emission of smoke by, 335 
loss of profits recoverable in damages, 382 
malice, effect of, 311 
manufacturing town, emission of smoke in, 329 


manure— 
discharge of, at railway siding, 326 
works, nuisance from, 326 
measure of damages. See damages 
mineral refuse, burning of, 326 
mischief, things likely to do, on escape, 341 
morals, act endangering, as public nuisance, 306 
motive of plaintiff, effect of, 390 
motor vehicle— 
emission of smoke, etc., from, 335 
excessive noise caused by, 335 
natural condition of property, interference with, 320 
navigable river, consent of conservators of, to 
obstruction, 375 
neighbour, increase of burden on, 319, 320 
neighbouring properties, nuisances between, 315-329 
negligence distinguished from nuisance, 302 
negligent conduct, nuisance based on, 377 
night soil, nuisance from, 326 
noise, excessive— 
actionable nuisance, when, 324 
execution of works, caused by, 316 
motor vehicle, caused by, 335 
statutory remedies, 324 
non-natural use of land: meaning, 340 
notice before abatement, when necessary, 353 
noxious fumes. See fumes 
nuclear installations, statutory provisions, 341 
nuisance: meaning, 301 
occupation of land— 
immaterial, where, 364 
insufficient, where, 361 
occupier— 
act of independent contractor, when liable for, 366 
adoption of nuisance by, 365 
continuance of nuisance by, 365 
knowledge of existence of nuisance, 365 
liability of, under rule in Rylands v Fletcher, 369 
protection of rights of, 361 
public nuisance, duty in regard to, 365 
offensive trade, carrying on of, 328 
oil, emission by motor vehicle of, 335 
omission, nuisance by, 350 
open space, prevention of nuisance in, 334 
ore, nuisance from smelting of, 326 
overhead obstruction as private nuisance, 333 
oyster-bed, right of action for pollution of, 361 
passage, obstruction to public right of, 375 
penalties, summary proceedings for, 346 
person— 
liable for nuisance, general rule, 364 
right of abatement, with, 354 
personal injuries, damages for, 339n® 
plaintiff— 
conduct, effect of, 390 
consent to presence of thing which escapes, 344 
damage due to default of, 343 
joinder with Attorney General, 374 
legal right of occupation, must have, 361 
motive, effect of, 390 
pre-existing nuisance, effect of, 325 
premises, adjoining, ordinary user of, 317 
prescription— 
limit to enjoyment of property by, 323 
private nuisance justified by, 308 
prescriptive right-— 
defence of, 316, 376 
limitations on acquisition of, 376 
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privacy, invasion of, 327 
private nuisance— 
meaning, 307 
action for— 
defence in, 308, 376 et seq. 
who is liable to be sued, 364-360 
who may sue, 359-363 
agent, committed by, 367 
dangerous property as, 337 
employee, committed by, 367 
remedies for, 308 
right to abate, extent of, 356 
private person, when can sue for public nuisance, 308 
property— 
act endangering, as public nuisance, 306 
damage to, 322, 382 
dangerous user of, 316, 338-345 
injury to— 
actionable, when, 316 
justifiable, when, 316 
interference with natural conditions, 320 
neighbouring, nuisances between, 315-329 
owner’s right of enjoyment, 323 
subsidence of, 316 
use of— 
extraordinary, 318n!, 319 
ordinary, 317 
unreasonable, 319 
prospect, obstruction of, 327 
prospective nuisance, injunction in respect of, 388 
public bodies, liability for nuisance, 368 
public nuisance— 
meaning, 305 
abatement of— 
private individuals, by, 351 
right of, 355 
action for— 
defence in, 308, 375 et seq. 
generally, 347, 370-374 
Attorney General, action by, 347 
common law liability for, 306 
criminal liability for, 306 
dangerous property, 336 
highway, failure to repair, 332 
indictment, proceedings by, 348 
limitation on remedies for, 308 
local authority, action by, 347 
private action on, when possible, 370 
summary proceedings, 348 
public place, dangerous property near, 336 
queues on highway caused by shopkeeper, 315 
radiation from nuclear installations, 341 
railway— 
engine, emission of smoke from, 335 
engine shed, smoke from, 326 
recreation ground, prevention of nuisance in, 334 
refuse— 
house, 326 
street, 326 
relator in proceedings by Attorney General, 373 
remedies— i 
classes of, 346 
excessive noise, for, 324 
public and private nuisance distinguished, 308 
vibration, for, 324 
repair, cost of, as measure of damages, 382 
replacement, cost of, as measure of damages, 382 
restrictions on abatement of nuisance, 355, 356, 358 


reversion, right of action where damage to, 360 
reversioner— 
damages for, 383 
nuisance— 
liability for, 365 
right of action, 360 
rifle range, ball practice at, 338n? 
rights— 
excessive exercise of, 316 
property, Over, 315 
Rylands v Fletcher, rule in— 
action under, 363 
application of, 339-342, 363 
defences to liability under, 343-345 
escape, 342 
exceptions to, 343-345, 380 
non-natural user, 340 
person liable under, 369 
statement of, 339 
strict hability under, 339 
thing likely to do mischief, 341 
thing on land under statutory authority, 345 


self-protection against extraordinary danger, 379 
sewage— 


escape of, 341 
works, nuisance from, 326 
sewer, discharge of chemicals into, 314 
shrubs, encroachment onto adjoining land, 317 
slaughter house, nuisance from, 328 
smallpox, exposure of person infected with, 306n? 
smoke— 
emission of— 
factory engine, 326 
motor vehicle, 335 
railway locomotive engine, 335 
nuisance, constituting, 325, 329 
railway engine shed, from, 326 
statutory provisions, 304n! 
soap works, nuisance from, 328 
sparks, emission by motor vehicles, 335 
special damage, right of action of person suffering, 336 
stables, nuisance from, 326 
statutory authority— 
defence of, 375 
thing brought on to land under, 345 
statutory nuisance— 
meaning, 304 
public nuisance, statutory provisions, 306 
remedies for, 346 
stranger, liability for act of, 343, 380 
stream, discharge of chemicals into, 314 
street— 
public, wires across, 333 
refuse, 326 
subsidence of property, caused by excavations, 316 
summary proceedings, remedy by way of, 346, 348 
surrounding circumstances, relevance of, 310 
swine, nuisance from keeping of, 328 
tallow-chandler’s, nuisance from, 328 
tallow-melters, nuisance from, 328 
tan pit, nuisance from, 328 
tanner's, nuisance from, 328 
television, ability to receive without interference, 323 
tenant, right to be protected, 362 
thing— 
escape of — 
meaning, 342 
liability for causing damage, 342, 369, 380 
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thing—continued 
likely to do mischief on escape, 341 
naturally on land, 340 
third party, liability for act of, 343, 364 
threatened nuisance, injunction in respect of, 388 
trade— 
nuisance in exercise of, 324 
offensive, carrying on of, 328 
tree— 
encroachment on adjoining land, 317 
mischief, likely to do, 341 
trespass and nuisance distinguished, 302 
trespasser, nuisance created by, 364 
unlawful act— 
meaning, 309 
constituting nuisance, 309 
user of property— 
dangerous, 338-345 
extraordinary, 318, 319 
non-natural, 340 
ordinary, 317 
unreasonable, 319 
unsuitable, conversion of premises to, 321 
unusual, conversion of premises to, 321 


vapour— 

noxious, damage to property caused by, 322 

visible, emission by motor vehicle of, 335 
varnish maker, nuisance by, 328 
vibration— 

actionable nuisance, when, 324 

execution of works, caused by, 316 

remedies for, 324 

rule in Rylands v Fletcher, 341 
view, interference with, 327 
water— 

damage through diversion of, 379 

escape of, 316, 341 

unlawful interference with, 332 
waterways, unlawful interference with, 332 
weekly tenant, right to be protected, 362 
wire rope, decayed, 341 
wires, overhead, over private land, 333 
words and phrases. See p. 649 post. 
works— 

damage caused by execution of, 316 

temporary constructional, noise in, 324 
wrongdoer, abatement of nuisance on land of, 353 
yearly tenant, right to be protected, 362 
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access— 

acquisition of land to provide, 494, 495 
agreement. See access agreement 
ancient monuments, to, $76, 621, 625 
discrimination in permitting, 483 
historic buildings, to, 654, 682 
impeding, remedies, 481 
means of— 

meaning, 475n', 494n"! 

protection of, 475 

works for providing, 475, 479 
National Trust property, to, 405 
order. See access order 
rights of, maps showing, 497 
waterways, to, 470n* 

access agreement— 

meaning, 470 
areas of outstanding natural beauty, 442 
contents, 475 
danger areas, exclusion of, 478 
danger, protection of public from, 482 
excepted land— 

meaning, 484 

trespass on, 484 
exclusion from— 

danger areas, 478 

woodlands, 477 
fire risk, powers as to, 485 
land comprised in— 

fencing, 482 

impeding access to, 481 

work wrongfully carried out, remedies, 481 
land subject to— 

maps of, 497 

notices displayed on, 498 
landowners’ rights and liabilities, 486 
limited owner, by, 473 
making, 473 


access agreement—continued 
maps of rights of access, 497 
national park, land in, 473 
object of, 470 
objections to, 477 
payment in consideration for, 473 
public, protection of, 482 
public rights given by— 
extent of, 483 
liability of landowner as to, 487 
restrictions on, 483n® 
suspension of, 485 
restrictive covenant, effect on, 488 
timber, growing, exclusion of, 477 
use of ways, 489 
woodlands excluded from, 477 
access order— 
meaning, 470 
authority empowered to make, 474 
compensation for depreciation by— 
assessment, 491 
claims for, 492 
entitlement to, 490 
interest on, 493 
liability for paying, 490 
payment, making, 493 
restriction on, 490 
time for payment, 491 
confirmation required, 474 
contents, 475 
danger areas, exclusion of, 478 
danger, protection of public from, 482 
excepted land— 
meaning, 484 
trespass on, 484 
exclusion from— 
danger areas, 478 
woodlands, 477 
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fire risk, powers as to, 485 
land comprised in— 
impeding access to, 481 
work on— 
objection to, 480 
procedure prior to, 480 
wrongfully carried out, 481 
land subject to— 
maps of, 497 
notices displayed on, 498 
landowners’ rights and liabilities, 486 
making, 474 
maps— 
inclusion of, 475 
rights of access, 497 
national park, land in, 474 
object of, 470 
objections to, 477 
public, protection of, 482 
public rights given by— 
extent of, 473 
liability of landowner as to, 487 
landowners, to, 486 
restrictions on, 483n8 
suspension of, 485 
restrictive covenants, effect on, 488 
revocation, 476 
submission to Secretary of State, 474 
survey of land for purposes of, 474 
timber, growing, exclusion of, 477 
use of ways, 489 
variation of, 476 
woodlands excluded from, 477 
acquisition of land— 
ancient monuments. See ancient monuments 
camping sites, for, $35 
Countryside Commission, by, 445n?” 
development and planning purposes, for, 592 
entry, powers of, 466 
Green Belt, for, 547, $55 
historic building. See historic buildings 
listed buildings. See historic buildings 
local planning authority, by, 494, 502 
London open space for, 537 
Minister of Agriculture, by, 496 
national park land, 438 
Nature Conservancy Council, by, 465 
recreation etc. purposes, for, $02 
Secretary of State, by, 495 
agreement— 
access. See access agreement 
acquisition of ancient monument, for, 615, 621 
nature reserves, as to. See nature reserves 
restrictive, powers of National Trust, 413 
agricultural land— 
meaning, 4390? 
conversion of national park land to, 439 
allotments— 
appropriation of land for, 503 
National Trust land, exemption for, 416 
amenities, provision by parish council, 505 
ancient monuments (1974 provisions)*— 
meaning, 566 


* When the Ancient Monuments and Archaeological Areas Act 1979 comes into 
force on a day or days to be appointed the Ancient Monuments Acts 1913 to 1974 
will be repealed. Until repealed those earlier Acts will apply. See para. 562. 
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access, public rights of, 576 
acknowledgment payment agreements— 
meaning, $75 
effect of, 575 
acquisition, 565, 568 
advice on treatment of, 428, 579 
alteration, demolition etc., restriction on, $84 
Cleopatra's Needle, 564 
defacing, 581 
entry, powers of, 580 
field monument: meaning, 566 
guardian— 
appointment by deed, 571 
Secretary of State as, 572 
guardianship order— 
compensation under, $72 
effect of, $73 
revocation, $72 
injury to, penalty, 581 
inspectors of, $78 
instruments requiring registration, 589 
interim preservation notice— 
meaning, $82 
compensation, $85 
continuance of application of, 584n4 
effect of, 582, $84 
purposes of, 582 
revocation etc., $82 
See also preservation order below 
legislation, 562n? 
listed, effect of, $77 
lists of, inclusion in, notice of, $77 
local authorities, borrowing powers, 567 
maintenance— 
meaning, $73n° 
access for purposes of, $73 
authorities responsible for, 567 
contributions towards cost, $74 
expenses of, 573 
generally, 574 
minerals under, working, 573 
offences and penalties, 576, 577, 580 
Operations on. See works affecting below 
owner: meaning, $70 
preservation order— 
action preliminary to making, $83 
compensation, $85, 587 
effect of, 584 
injurious affection by, 585, 587 
interim. See interim preservation notice above 
objections to, 583, 586 
purpose of, 583, 586 
registration of, 589 
revocation, powers of, 583 
time of operation, 583 
validity, questioning, 583n23 
preservation scheme— 
meaning, 586 
compensation in respect of, 587 
contents, 586 
contravention, penalty for, 588 
injurious affection by, 587 
inquiry as to, 586n!2 
making, 586 
map of area affected by, 586 
notice of intention to make, s86n? 
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ancient monuments (1974 provisions)*—continued 
preservation scheme—continued 
objections to, 586 
purpose of, 586 
registration as land charge, 586, 589 
time of operation of, 583, 586 
protection, authorities responsible for, $67 
public access, 576 
purchase of, by agreement, 568 
regulations, 576 
repeal of provisions, 562 
site, acquisition of, 565 
stamp duty exemption, 567 
summary of provisions affecting, 562 
transfer of, 569 
works affecting— 
restrictions on, $65 
superintendence of, 579 
ancient monuments (1979 provisions)*— 
meaning, 613 p 
access to. See public access below 
acquisition— 
agreement, by, 615 
compensation, assessment, 614 
compulsory, 614 
easements, of, 620 
expenditure on, 627 
gift, by, 615 
purposes of, 614 
rights, of, 620 
admission to. See public access below 
advice on treatment of, 628 
agreement— 
acquisition by, 615 
maintenance, for, 621 
minister and owner, between, 621 
transfer of monument, for, 623 
archaeological investigation— 
excavation for, 629 
expenditure on, 650 
results, publication of, 650 
right of, 601 
authorised person— 
meaning, 646n! 
powers of entry, 646 
commencement of provisions, $90 
compensation— 
consent to works, refusal of, for, 608 
damage, for, 651 
matters qualifying for, 610 
recovery on grant of consent, 609 
Secretary of State, to, 611 
works ceasing to be authorised, 610 
control and management, 617 
Crown land, in, 597 
damage, compensation, 651 
damaging, offence of, 630 
easements, acquisition of, 620 
ecclesiastical property— 
meaning, sgon® 
provisions applicable to, 590 
entry— 
exercise of powers of, 648 
inspection etc., for, 612 


Open Spaces and Historic Buildings 


ancient monuments (1979 provisions)*—continued 
entry—continued 
land believed to contain, on, 629 
prerequisites to, 647 
examination, power of, 617 
excavations, 629 
expenditure, contributions to, 627 
facilities for public, provision of, 626 
finds, treatment and preservation, 649 
guardianship— 
appointment of guardian, 616 
deed, limited owner, by, 622 
effect of, 616, 617 
land in vicinity, 619 
order, continuance in force, §72n° 
power to place under, 616 
qualification to establish, 616 
renunciation of, 618 
termination, 618 
transfer of, 623 
information services, 626 
inspection, powers of, 612 
Isles of Scilly, 590 
land— 
meaning, 592n7 
believed to contain, entry on, 629 
disposal of, by Secretary of State, 624 
interests in, information as to, 593 
land associated with— 
acquisition, 613, 619 
easements over, 620 
guardianship, 619 
legislation, effect of, 562 
limited owner— 
meaning, 622n! 
powers of, 622 
local authorities— 
meaning, 593n! 
contributions by, 627 
guardianship by, 616, 617 
transfer of monuments by or to, 623 
maintenance— 
meaning, 617? 
agreements for, 621 
guardian's duty, 617 
metal detector— 
meaning, 643n! 
conditions for use, non-compliance with, 
a 645 
consent of minister to use, 643 
restrictions on use of, 643 
using without consent, 644 
wireless telegraphy licence for, 643 
monument: meaning, $95 
offences— 
access, concerning, 625 
corporations, by, 594 
damaging monuments, 630 
information, failure to give, $93 
metal detectors, use of, 644 
unauthorised works, executing, 600 
preservation, expenditure on, 627 
protected monument: meaning, 630 
public access— 
agreements concerning, 621 
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control of, 625 
regulation of, 625 
rights as to, 625 
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ancient monuments (1979 provisions)*—continued 
regulations— 
admission to monument, as to, 625 
power to make, 591 
scheduled monument consent, as to, 602 
rights, acquisition of, 620 
schedule— 
advice to Secretary of State as to, 428n° 
contents, $96 
entry in, notification of, $99 
publication of, 596, 599 
responsibility for preparing, 596 
scheduled— 
evidence of, 599 
inspection etc., right of, 612 
local land charge, 596 
scheduled monument consent— 
meaning, 6oon? 
action by minister, questioning validity, 607 
applications for, 602 
certificates required, 602 
conditional, 601 
duration of, 603 
grant of, 601 
local inquiry as to, 605 
modification or revocation— 
notice of, effect of, 606 
objection to, 605 
powers as to, 604 
necessity for, 600 
public inquiry as to, 602 
refusal of, compensation for, 608 
Secretary of State— 
advice by, 628 
agreements between owner and, 621 
disposal of land by, 624 
execution of works by, 611 
facilities, provision of, 626 
guardianship by, 616, 617 
powers of, generally, 617 
superintendence by, 628 
transfer of monuments to or by, 623 
service of documents, $92 
summary of provisions, 562, 590 
superintendence of, 628 
territorial waters, in, 598 
transfer of, 623 
works affecting— 
agreements concerning, 621 
compensation respecting. See compensation above 
consent to. See scheduled monument consent 
above 
control of, 600 
Secretary of State, execution by, 611 
unauthorised execution of, 600 
works deemed to be, 600n? 


ancient monuments boards— 


advisory functions, 428 
areas of, 427n* 

constitution of, 427 
position of, 427 

references to, interpretation, 427 
reports to be made by, 429 
appropriation of land— 
allotments, for, 503 
restrictions on, 502n!° 
archaeological areas— 
meaning, 631n? 
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archaeological areas—continued 
application of provisions, $90 
authorised person— 
meaning, 646n! 
powers of entry, 646 
clearance of site, 636 
commencement of provisions, $90 
Crown land, in, 597 
damage, compensation, 651 
designation order— 
meaning, 631n! 
consultations on, 631 
general provisions, 631n!° 
local authority, by, 632 
map of area affected, 631 
notice, publication of, 631 
powers as to, 631 
validity, 634 
variation or revocation— 
powers as to, 633 
questioning validity of, 634 
entry— 
authorised person, by, 643 
exercise of powers of, 648 
general powers of, 642 
investigating authority, by, 640, 641 
prerequisites to, 647 
survey and valuation for, 646 
excavation, right as to, 640, 641 
finds, treatment and preservation, 649 
flooding operations in, 636 
interests in land, information as to, §93 
investigating authority— 
meaning, 635n° 
appointment, 635 
entry by, to inspect operations, 640, 641 
excavations by, 640, 641 
functions conferred on, 635 
investigation— 
expenditure on, 650 
in advance of notice, 641 
results, publication of, 650 
metal detectors— 
meaning, 643n! 
conditions for use, non-compliance with, 645 
consent of minister to use, 643 
restrictions on use of, 643 
using without consent, 644 
wireless telegraphy licence for, 643 
offences— 
corporations, by, $94 
information, failure to give, $94 
metal detectors, use of, 644 
unnotified operations, 636 
operations in— 
Crown land, 637 
injunction against, 636 
inspection of, 640, 641 
investigating authority’s powers, 640 
notice— 
meaning, 63607 
certificate to accompany, 638 
exemption from giving, 639 
falsification of certificate, 638 
form and contents, 637 
investigation in advance of, 641 
necessity for, 636 
service of, 637 
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archaeological areas —continued 
operations in—continued 
offences, institution of proceedings, 636 
statutory undertakers, by, 638 
regulations and orders, $91 
Secretary of State— 
designation orders, 631 
investigating authority, as, 635 
service of documents, $92 
Architectural Heritage Fund, grants to, 652 
architectural interest, buildings of. See historic 
buildings 
areas of outstanding natural beauty. See natural beauty 
art gallery, objects on loan, indemnities, 435 
betting offences, 506 
boat— 
meaning, 4$1n> 
byelaws for use of, 451 
boating pools, provision of, 528 
building— 
meaning, 6570n? 
conservation area, in— 
demolition of, 686 
unoccupied, urgent repair of, 687 
historic. See historic buildings 
burial ground, disused— 
meaning, sign! 
conveyance as open space, $19 
Burnham Beeches— 
byelaws not applicable to, 449n"! 
exemptions from— 
access orders, 470n? 
acquisition, 494n?, $34 
designation orders, 441 
powers not exercisable over, 448n* 
byelaws— 
common land, 536 
consultations on making, 445 
country parks, $34 
county planning authorities, 451 
default in making, 449 
enforcement— 
local authority, by, 449 
wardens for, 452 
Green Belt land, 560 
lakes, for use of, 451 
local planning authority, 449 
National Trust, 408 
nature reserves, for, 469 
Open spaces, $23 
picnic sites, $35 
procedure for making, 469n* 
public pleasure grounds, $25 
subject matters of, 449 
town gardens, $13 
wardens for enforcement of, 452 
camping sites— 
charges for use of, 535 
Green Belt land, on, 558 
power to provide, $35 
capital transfer tax— 
acceptance of property in satisfaction of, 415 
gifts to Nature Conservancy, 423n13 
National Trust, exemption, 414 
property accepted in satisfaction of— 
disposal of, 436 
payments by ministers respecting, 436 
transfer of, stamp duty exemption, 436n7 


charitable purposes— 
gifts for open spaces etc., 402 
National Trust, 402 
pleasure grounds, use of, 527 
public recreation, 501 
charity trustees, conveyance of open space by, $20 
Cleopatra’s Needle, 524 
Command Papers— 
Cmd. 3196 (London Squares), $43n? 
common— 
admission charges, 410n!°, 411n° 
byelaws, 536 
facilities, charges for, 411 
highway materials, obtaining, from 411 
land— 
meaning, s36n!-? 
acquisition by minister, $36 
National Trust, vested in, 411 
public rights of access, 499n* 
rights, preservation of, 411 
Commons, Open Spaces and Footpaths Preservation 
Society, 402n? 
compensation— 
access order, under. See access order 
acquisition of listed buildings, for, 679 
ancient monuments. See ancient monuments (1979 
provisions) 
building preservation notice, for, 681 
interim preservation notice, for, 585 
listed building consent refused, for, 665 
listed building purchase notice, for, 673 
preservation order, for, $85 
preservation scheme, for, $87 
compulsory acquisition. See acquisition of land 
conservation areas— 
meaning, 683n° 
buildings in— 
preservation of, 686 
unoccupied, urgent repair of, 687 
demolition of buildings in, 686 
designation of— 
responsibility for, 683 
variation or cancellation, 683 
development affecting, 685 
duties respecting, 683 
identification of, 683 
planning applications affecting, 685 
trees, safeguarding, 684 
conveyance— 
disused burial ground, $19 
open space— 
charity trustees, by, 520 
consideration received, disposal of, $17 
corporations, by, $21 
effect of, $16 
non-statutory trustees, by, $18 
private owners, by, 522 
statutory trustees, by, 516 
Country Code, 444n’ 
country park— 
admission charges, 534 
byelaws, $34 
local authorities for purposes of, $34 
pleasure grounds treated as, 525 
provision etc. of, $34 
traffic, power to restrict, 453 
countryside— 
access to. See access 
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countryside—continued l 

expenses of Secretary of State, 458 
See also nature reserves 

Countryside Commission— 
acquisition of land by, 445n17, 465n'° 
advisory functions, 443 

annual report by, 422, 460 

body corporate, as, 422 

constitution of, 422 


designation of areas of outstanding beauty, 441 


development plans, advice as to, 442 
directions to, power to give, 422, 460 
duties— 
advisory, 443 
generally, 445 
national parks, as to, 443 
pollution of water, prevention, 445n? 
expenses, defrayment of, 424 
facilities and services by, 445 
formerly National Parks Commission, 422n! 
functions, 422 
grants or loans by, 425 
guide books, power to provide, 444 
information services, provision of, 444 
land, power to hold etc., 445 
lectures, films etc., provision for, 444 
maps, power to produce and sell, 444 
members— 
appointment, 422, 460 
number, 422 
Parliamentary disqualification, 422 
remuneration, 422, 460 
resignation or removal, 422n4 
term of office, 422n4 
national parks— 
designation orders by, 437 
duties as to, 443 
See further national parks 
procedure of, regulation of, 422 
proposals by, approval of, 422 
staff— 
power to appoint, 422 
remuneration, 424 
Wales, committee for, 422 
county council— 
countryside functions, grants for, 456 
national parks functions, delegation of, 454 
pleasure grounds, powers as to, $23, $24 
See also local authorities 
county planning authority— 
meaning, 437022 
access agreements, 473 
countryside functions— 
byelaws for use of lakes, 451 
consultations, 437, 451 
exercise Of, 446 
wardens, power to appoint, 452 
functions and duties, 657n! 
See also local planning authority 


Crown— 


interest: meaning, 657n° 
land— 
meaning, 440n', sg7n!, 657n5 
appropriate authority in relation to, 440n? 
archaeological areas, 637 
historic buildings, 657n5 
national park, in, 440 
nature reserves, 463 
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Crown—continued 
parks. See royal parks 
customary rights— 
open spaces, 500 
village greens, 507 
derelict land, grants for reclamation, 457 
development plan— 
advice on preparation etc., 442 
areas of natural beauty, affecting, 442, 445 
conservation area, 685 
national parks, affecting, 437 
disused burial ground, open space, as, 410 
drainage authority— 
meaning, 464n7 
nature reserve, drainage, 464 
Duchy of Cornwall— 
land of, in national park, 440n! 
Duchy of Lancaster— 
indemnity by, for articles on loan, 435 
land of, in national park, 440n! 
National Heritage Memorial Fund, payments into, 
434 
easement— 
National Trust, grant by, 410n7 
private pleasure ground, to use, soon! 
ecclesiastical property— 
meaning, sgon® 
ancient monuments, $90 
endowments, historic buildings, 654, 656 
entertainments— 
London open spaces, in, $38, $39 
public pleasure grounds, in, 527 
entry on land, powers of, 466 
Epping Forest— 
byelaws not applicable to, 449n"! 
exemption from— 
access orders, 470n3 
acquisition, 494n°, 534 
designation orders, 441 
powers not exercisable over, 448n5 
separate provision for, $42 
field monument— 
meaning, 566 
See also ancient monument 
fire risk, access suspended for, 485 
flora and fauna— 
conservation of, 445n? 
information services, 444, 447 
nature reserves, in, 467 
study etc. of, provision of facilities, 462 
See also nature reserve 
Friends of the National Libraries, property offered to, 
436n° 
gift— 
meaning, 434n%, 655n? 
ancient monument, of, 568, 615 
Green Belt land, 547 
historic buildings, of, 655 
National Heritage Memorial Fund, to, 434 
National Trust, to, 402 
Nature Conservancy Council, to, 423 
recreation ground, to provide, 402 
Godalming Navigation, management, 410n? 
Greater London— 
amusement fairs etc., $38 
City, Common Council— 
management powers, $42 
open spaces controlled by, s42n!* 
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Greater London—continued 
Cleopatra’s Needle, 564 
conservation areas, 683n? 

Epping Forest. See Epping Forest 
golf courses, power to provide, $58 
historic buildings— 
special provisions, $64 
See also historic buildings 
listed building consent in, 662 
local authorities— 
meaning, 538n! 
enforcement officers, $41 
powers of, $37 
open spaces— 
meaning, 537n* 
acquisition, powers of, $37 
adjacent land— 
meaning, sgonó 
exchange for, 540 
alienation, 540 
byelaws, enforcement, 541, $42 
charges for admission, 538, 539 
constables, powers, 541 
entertainments— 
inclosure for, 539 
power to provide, 538 
exchange for adjacent land, $40 
film shows in, 538n® 
Hackney Marshes, $4on!! 
inclosure of parts, 539 
Jand— 
meaning, sqon3 
exchange etc., of, $40 
management and control— 
Common Council, by, 542 
Greater London Council, by, $43 
officers for purposes of, 541 
public pleasure grounds, 524 
recreation facilities, $38 
refreshments, provision of, 538 
special Acts, under, 543 
special powers as to, 537 
street widening, use for, 540 
recreation, facilities for, provision, 538 
skating, facilities for, 538 
squares, $43 
swimming baths etc., provision of, 538 


Green Belt— 
meaning, 544n! 
area, $44n? 
byelaws, 560 
county council approval, 548 
establishment, $44 
land— 
meaning, 544n! 
acquisition of — 
compensation, $47 
generally, $55 
agriculture, use for, $58 
alienation by local authority, $54 
boundaries, delineation of, 549 
buildings— 
meaning, 555n® 
restrictions on erection, 556 
byelaws, 560 
camping sites, $58 
charitable trust, land held on, 553 


Green Belt—continued 


land—continued 
covenant— 


meaning, s4sn* 
compensation for, $47 
See also restrictive covenant below 
differences as to, determination of, 561 
electric lines over, 558n!? 
electrical sub-station on, 5§8n!4 
exchange of, 559 
express declaration by owner, 545 
owner— 
meaning, s4sn! 
declaration by, $45 
power to bind successors, $$1 
tenant for life, as, 552 
questions as to, determination of, $61 
recreation, use for, 558 
restrictions on— 
enforcement, $57 
user, on, $46 
See also restrictive covenants below 
statutory works on, $58 
tenant for life, powers, $52 
plans, deposit of, 549 
restrictive covenants— 
compensation for, $47 
enforcement, $50 
power to enter into, $45, 546 
registration, 5son® 
guardianship, monuments. See ancient monuments 
Hackney Marshes, s4on!! 
highway authority— 
entry on commons, consent required, 411 
Green Belt land, works on, 558 
highway materials, commons, from, 411 
historic buildings— 
access— 
condition of grant, as, 654 
contributions conditional on, 682 
acquisition of— 
grants for purposes of, 654 
listed buildings. See listed buildings below 
local authority, by, 654 
preservation, for purposes of, 677 
procedure for, 678 
Secretary of State, by, 655 
advisory functions respecting, 430 
building: meaning, 657n? 
compensation— 
compulsory purchase, for, 679 
listed building— 
consent, as to, 667, 668 
purchase notice, as to, 673 
preservation notice, for, 681 
compulsory purchase orders— 
power to make, 677 
See also acquisition above 
conservation areas. See conservation areas 
Crown land, 657n? 
endowments, power to accept, 654, 656 
grants and loans in respect of, 421, 433, 654 
housing matters affecting, $65 
legislation, 562 
listed building— 
meaning, 657n? 
acquisition— 
application to stay, 678 
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historic buildings—continued 
listed building—continued 
acquisition—continued 
compensation on, 679 
preliminaries to, 678 
procedure for, 678 
repair, for purposes of, 677 
alterations, restriction on, 660, 664 
buildings deemed to be, 657 
damaging, penalty, 658 
demolition of, 660 
extension, unauthorised, 660 
notification to owner, 657 
planning applications affecting, 685 
preservation, contributions for, 657 
settled land, on, 659 
listed building consent— 
meaning, 660 
appeals respecting, 666 
application for— 
certificate to accompany, 661n‘4 
determination of, 663 
notification to minister, 662 
procedure, 661 
public notice of, 661 
compensation— 
refusal of consent, on, 665 
revocation etc. of consent, on, 668 
conditions to be attached to, 664 
modification of, 667 
necessity to obtain, 660 
refusal of— 
appeal from, 666 
compensation on, 665 
revocation of, 667 
works executed without, 660 
listed building enforcement notice— 
appeal against, 675 
Crown exemption from, 674 
non-compliance with, 676 
purpose of, 674 
service of, 674 
listed building purchase notice— 
meaning, 669 
action by council on, 670 
action by Secretary of State, 671, 672 
application for, grounds for, 669 
compensation on service of, 673 
confirmation of, 671 
effect of action by Secretary of State, 672 
purpose of, 669 
service of, 669 
unwillingness to comply with, 670 
lists of— 
considerations for inclusion in, 657n* 
deposit of, 657 
duty to compile, 657 
public inspection, open to, 657n5.10 
loans in respect of, 654 
London, special provisions, $64 
maintenance, grants for, 654 
National Trust, powers of, 405 
preservation— 
acquisition to ensure, 677 
contributions for, 657, 682 
grants for, 421 
notice— 
buildings excepted from, 680n4 


historic buildings—continued 
preservation—continued 


notice—continued 
compensation, 681 


purposes of, 680 
service of, 680 
time of operation of, 680 
repair, grants for, 654 
settled land, on, 659 
summary of provisions, $62, 653 
surveying, entry for purposes of, 657m5 
works urgently necessary, 660n? 
Historic Buildings Council for England— 
annual report by, 430 
constitution, 430 
consultations with, on making grants, 654 
members’ remuneration, 430 
purpose of, 430 
Historic Buildings Council for Wales— 
constitution of, 431 
purpose of, 431 
House of Commons disqualification— 
Countryside Commission members, 422 
Nature Conservancy Council members, 423n8 
inclosure— 
London open spaces, parts of, 539 
village greens exempt from, $07 
information services, provision of, 444 
injunction— 
archaeological area, operations in, against, 636 
monument— ; 
demolition, to restrain, $84 
injury, to restrain, 581 
Isle of Man, National Trust property in, 402n® 
jus spatiandi, 500 ; 
Kanturk Castle, disposal of, 410n4 
Kenley Common, exchange of, $37n> 
Kew Gardens, control of, $32n7 
lake— 
meaning, 4510? 
byelaws, 451 
See also waterways 
land— 
meaning, 445n1’, 447n® 
acquisition. See acquisition of land 
common. See common 
Crown. See Crown 
derelict, treatment of, 448 
entry, powers of, 466 
Green Belt. See Green Belt 
National Trust. See National Trust 
open spaces. See open spaces 
reclamation, grants for, 457 
land charge. See local land charge 
Larmer Grounds, provision of, 402n! i 
Lee Valley Regional Park, traffic, power to restrict, 
453n0 
legislation applicable, 401 
library authority— 
meaning, 435n? 
indemnities for-objects on loan, 435 
licence, wild birds, to take, 467 
listed buildings. See historic buildings 
litter offences, 506 
local authority— 
meaning— 
(ancient monuments), $63 
(Town and Country Planning Act), so2n5 
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local authority—continued 
meaning—continued 

(Local Authorities (Land) Act), 448n* 

(national parks), 459n! 
appropriation of land by, 455 
country park, 534 
countryside functions— 

contributions by or to, 459 

wardens, appointment, 452 
derelict land, treatment of, 448, 457 
disposal of land by, 455 
historic buildings— 

power to acquire, 654 

See further historic buildings 
monuments, erection and maintenance, $63 
national parks functions, 454 
National Trust— 

agreements with, 406 

contributions to, 420 
nature reserves— 

establishment of, 464 

See further nature reserves 
public pleasure grounds, 525 
town gardens, duties as to, $11 

local land charge— 
conservation area, designation of, 683 
listed buildings, 657 
preservation instruments, $89 
local planning authority — 
meaning, 448n!, 666n! 
access order— 

power to make, 474 

See further access order 
acquisition of land by, 447, 502 
compensation, liability for paying, 490 
conservation areas— 

designation of, 683n! 

See further conservation areas 
contributions by or to, 459 
countryside functions— 

acquisition of land, 447, 502 

delegation of, 454 

discharge of, 446 

general powers and duties, 450 

joint planning boards for, 446 

parking places etc., 447 

sanitary conveniences etc., 447n5 

trees, planting, 448 
maps to be kept by, 497 
review of country areas by, 471, 472 
rights of access, notices as to, 498 


monument— 
meaning, 566, 595 
ancient. See ancient monuments 
erection by local authorities, 563 
London, in, 564 
Metropolitan Police District, within, 564 
removal of, 563 
site included in references to, $95 
transfer of, 569 
moor or heath, conversion to agricultural land, 439 
museum, articles on loan, indemnities for, 435 
National Art Collections Fund, property offered to, 
436n® 
National Heritage Memorial Fund— 
accounts, duties as to, 434 
administration of, 432 
annual report by, 433 
application of, 433 
committees, functions of, 432 
constitution, 432 
establishment, 432 
financial provisions, 434 
gifts— 
meaning, 434n® 
power to accept, 434 
grants and loans from— 
conditions precedent to, 433 
eligibility to receive, 433n? 
historic buildings, for, 654n!? 
power to make, 421, 433 
purposes of, 433 
investments, 434 
members— 
qualification of, 432 
term of office, 432n4 
National Land Fund succeeded by, 432 
objects on loan, indemnities for, 435 
payments to be made into, 434 
property, powers as to, 434 
purpose of, 432, 433 
staff, power to appoint, 432 
trustees— 
expenses of, 432 
powers of, 434 
term of office, 4324 
National Land Fund, replacement of, 432 
national parks— 
meaning, 437 
access agreement, 473 
acquisition of land for, 455 
agricultural land, conversion to, 439 


London. See Greater London 
long distance routes, information as to, 444 
maps— 

access, means of, 475 

national parks etc., 444 

rights of access, 497 
metal detector— 

meaning, 643n! 

conditional use, non-compliance with, 645 

consent to use of, 643 

restrictions on use, 643 

using without consent, 644 

wireless telegraphy licence for, 643 
Metropolitan Public Gardens Association, 402 
Minister of Agriculture— 

acquisition of land by, 496 oe 


: , Crown land in, 440 
suspension of public access by, 485 damage to, prevention of, 444 
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agriculture, needs of, 423n® 
appropriate planning authority: meaning, 443n7 
byelaws— 
application of, 447n1! 
enforcement, 449 
lakes, for use of, 451 
power to make, 449 
subject matters of, 449 
camping sites in, 447 
code of conduct for visitors, 444 
committees— 
general provisions, 446n® 
members, appointment, 460 
conversion of moor and heath to agricultural land, 
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national parks—continued 


designation orders— 
confirming etc. powers, 460 
consultations prior to making, 437 
duty for making, 437 
inspection by public, right of, 437 
objections to, 437 
public notice to be given of, 437 
variation of, 437 
development plans affecting, 437, 443 
Duchy land in, 440n! 
enjoyment, encouragement etc. of, 422 
expenses, contributions to, 459 
facilities to be provided, 447 
fire risk, powers as to, 485 
forestry, needs of, 423n% 
general powers and duties, 443, 450 
grants, supplementary, for, 456 
information services, 444 
joint planning boards for, 446 
lake— 
meaning, 451n> 
control of use of, 451 
land in, acquisition of, 438 
local authorities— 
contributions by or to, 459 
delegation of powers to, 454 
management, plans for, 446 
officers, duty to appoint, 446 
parking places— 
charges for use of, 449 
provision of, 447 
planning committees, 446 
preservation or enhancement, 443 
refreshment places, provision of, 447 
regulations and orders, 461 
Secretary of State— 
expenses of, 458 
powers and duties, 460 
traffic, restriction of, 453 
trees, bushes etc., planting of, 448 
wardens, 452 
water ways— 
access to, 470n4 
facilities for using, 447 


National Parks Commission, renamed Countryside 


Commission, 422n! 


National Trust— 


accounts— 

audit of, 419 

duty as to, 419 

laying before members, 409n?, 419 
administration of, 404 
admission charges, power to make, 410 
agreements restricting use of land, 413 
annual general meeting, 409n? 
benefactors: meaning, 403 
body corporate, as, 402 
borrowing powers, 407, 418 
business, management of, 407 
byelaws— 

exhibition of, 408 

power to make, 408 

specified purposes for, 408n? 
capital gains tax, 414 
capital transfer tax, 414, 415 
chairman and deputy, 407 
committees, power to appoint, 407 
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National Trust—continued 
commons vested in, 411 
concert with others, power to act in, 406 
contributions to expenses, 420 
corporate members, 403 
council— 
chairman and deputy— 
election of, 404 
remuneration of chairman, 404n!¢ 
term of office, 404n15 
constitution of, 404 
meetings, number of, 407 
members— 
age qualification, 404 
appointed: meaning, 404n! 
appointment, 404 
bodies eligible to appoint, 404n*5 
death or resignation, 404 
elected: meaning, 404n! 
expenses, payment of, 4o4n! 
failure to attend meetings, 404 
number, 404 
term of office, 404 
powers and proceedings, 407 
validation of proceedings, 407 
documents, execution of, 407 
easements, power to grant, 410n’ 
endowments to, 654 
executive committee— 
chairman, remuneration of, 407n® 
failure to attend meetings, 407n8 
generally, 407 
members, term of office, 407n5 
exemptions— 
capital transfer tax, 414 
compulsory acquisition, from, 416 
family members, 403 
finance— 
accounts. See accounts above 
borrowing powers, 418 
contributions by local authority, 420 
grants, 420 
investments, 410, 417 
revenue, application of, 417 
functions, 405 
general meetings, periods for, 409 
grants— 
historic buildings, for, 421 
National Heritage Memorial Fund, from, 421 
Secretary of State, by, 420 
historic buildings. See historic buildings 
history of, 402n’ 
incorporation, 402 
investment— 
land etc. held as, 410 
power of, 417 
Isle of Man, powers in, 402n® 
legislation governing, 402m6 
life members, 403 
local authorities— 
agreements with, 406 
contributions by, 420 
local committees, 407 
mansion house, principal— 
meaning, 412n4 
acquisition of, 412 
admission of public to, 412 
leasing ‘of, 412 


References are to paragraph numbers; superior figures refer to notes 


633 


634 Open Spaces and Historic Buildings Vol. 34: Index 


e 


National Trust—continued National Trust—continued 
meetings— subscribing members, 403 
annual general, 409n? subscriptions, determination of amount, 403n?-5 
general, 409 tenant for life— 
minutes of, 407 meaning, 412n® 
powers exercisable by, 4o7n? grant of estate by, 412 
procedure at, 407 waterway— 
members— meaning, 408n?, 410n"! 
classes of, 403 charges for entry on, 410 
contributions by, 420 natural beauty— 
council. See council above conservation and enhancement, 445 
declaration of interest by, 403n!° conserving, duties as to, 464 
dividends etc., not entitled to, 403 developments prejudicial to, 442, 445 
junior, 403 outstanding, areas of— 
liability, limitation, 403 access agreements, 442, 473 
occupation of property by, 4o3n!° byelaws, power to make, 449 
subscriptions, 403 designation orders— 
minutes Of meetings, 407 confirmation of, 441 
officer of: meaning, 408n? consultations prior to, 441 
officers and servants— effect of, 442 
power to appoint, 407 power to make, 441 
salaries etc., 407n16 public notice of, 441 
philanthropic body, as, 402 development plans, affecting, 442 
position of, unique, 402 information as to, 444 
powers— inspection by public, 441 
borrowing, 407, 418 preservation or enhancement, 442 
commons, as to, 411 Secretary of State, powers and duties, 460 
executive committee, exercisable by, 407 supplementary grants for, 456 
general, 402, 405, 406 traffic, power to restrict, 453 
investment, 410 See also national parks 
ownership of, 410 preservation and enhancement, 422, 437, 442 
properties sub-committee, 4071? Natural Environment Research Council— 
property— functions transferred from, 423 
meaning, 408n! replacement of, 423n! 
access etc. to, 405, 470n? Nature Conservancy Council— 
acquisition, powers of, 410 agreements with. See nature reserves 
admission charges, 410 body corporate, as, 423 
agreements as to, 406 capital transfer tax, 423n!? 
assurance of— committees— 
meaning, 410n'4 duty to appoint, 423 
local authority, by, 410 statutory, 423 
compulsory acquisition, exemption from, 494 compulsory acquisition, powers of, 465 
inalienably, held, 410 duties— 
leasing of, 410n7 advisory functions, 423 
occupation by members, 403n10 ecological changes, as to, 423 
ownership, 410 research, as to, 423 
powers as to, 406 establishment of, 463n! 
preservation, byelaws for, 408 functions of, 423, 465, 467 
restrictive agreements, 413 gifts, power to accept, 423 
restrictive covenants, 410n8 grants by, power to make, 423 
safety of users of, 406n? grants to, by Secretary of State, 426 
settled land, acquisition of, 412 licence by, to take wild birds, 467 
special treatment, entitled to, 416 members— 
traffic, restriction of, 453 appointment etc., 423 
purposes— Parliamentary disqualification, 423n® 
charitable, held to be, 405 powers, 463 
generally, 405 nature conservation: meaning, 423n! 
regional committees— nature reserve— 
chairman’s remuneration, 407m1? meaning, 423n?, 462 
general, 407 access, excepted land for, 484 
resolutions, effect of, 407n! acquisition of land for, 465 
restrictive covenants, 413 agreements— 
revenue, application of, 417 breach of, 465 
settled land, acquisition of, 412 contents of, 468 
settlement— effect of, 468 
meaning, 4120? evidence of, 463n* 
property subject to, 412 power to enter into, 463 
statutory powers, 402 rights of parties, restriction on, 468 
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nature reserve—continued 
byelaws, 469 
drainage of land for, 464 
entry, powers of, 423n!7 
establishment— 
agreements as to, 463 
consultations on, 464 
local authorities, by, 464 
responsibility for, 423 
landowner— 
meaning, 465n° 
costs, liability for, 468 
protection and management, 468 
traffic, power to restrict, 453, 469 
offences— 
historic building, damaging, 658 
open spaces etc., in, 506, $29n? 
royal parks, in, 533 
town gardens, relating to, $13, $14 
village greens, on, 509 
open-air recreation. See recreation 
open country— 
meaning, 470 
access to. See access order 
acquisition of land in, 494, 495 
areas, review of, 471, 472 
excepted land, conversion into, 475 
fire risk, powers as to, 485 
open spaces— 
meaning, 406, 499, so2n!?, $29 
amenities, provision of, 505 
archaeological area. See archaeological areas 
betting offences, 506 
byelaws, 523 
categories of, 499 
characteristics of, 529 
common law rights, 500 
conveyance— 
charity trustees, by, 520 
consideration received, disposal of, $17 
corporations, by, 521 
effect of, 516 
non-statutory trustees, by, 518 
private owners, by, $22 
statutory trustees, by, 516 
customary rights, $00 
disused burial grounds as, $19 
jus spatiandi, 500 
litter offences, 506 
local authorities— 
for purposes of, §15n°® 
powers of, 523 
London. See Greater London 
management, agreement for, $15 
offences in, 506, 529n? 
owner: meaning, $15n? 
parking places on, 505 
particular spaces deemed to be, 515n! 
provision of, 402, $04 
Runnymede, land at, 499n!! 
statutory exemptions affecting, 501 
statutory trustees— 
conveyance by, $16, 517 
meetings of, 5151n? 
powers of, $15 
street, deemed to be, $29 
tenant for life, provision by, 504 
trees, felling, sor 
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parish council— 
amenities, power to provide, 505 
Green Belt land, declaration of, $45 
pleasure grounds, provision of, 524 
village greens vested in, 508 
park— 
meaning, $32n° 
country. See country parks 
royal. See royal parks 
parking places— 
charges for use of, 449 
national parks, in, 447 
open spaces, on, 505 
provision by parish councils, $05 
philanthropic bodies— 
open spaces etc. provided by, 402 
See also National Trust 
picnic site— 
charges for use of, 535 
provision of, 535 
planning application, conservation area, affecting, 685 
preservation order. See ancient monuments (1974 
provisions); historic buildings 
principal mansion house. See National Trust 
public inquiry, ancient monument, as to, 602 
public pleasure ground— 
admission, charging for, 527 
authorities— 
general powers, 525 
power to provide, 524 
boating pools, provision of, 528 
byelaws, $25 
charities etc., use by, $27 
country parks, as, $25 
county council powers, $23, $24 
temporary adaptation of land, 526 
use, control of, 525 
public walks. See public pleasure grounds 
racial discrimination, access, as to, 483 
recreation— 
compulsory purchase of land for, 502 
Countryside Commission's duties, 445 
facilities— 
charges for use of, $28 
London, in, 538 
provision of, 528 
Green Belt land used for, 558 
open-air— 
meaning, 4370% 
access to. See access order 
acquisition of land for, 494, 495 
charitable purpose, as, 501 
facilities for, 528 
national parks, in, 495 
open spaces for. See open spaces 
village greens, right to use, 507 
recreation ground— 
conveyance to local authority, 518 
open space, deemed to be, 529 
provision of, gifts for, 402 
regulations— 
power to make, 461 
royal parks, 532 
Royal Commission on Historical Monuments, 660n!* 
royal parks— 
meaning, $32n° 
arrest of offenders, $33 
general control, $30 
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royal parks—continued 
park constable— 
meaning, $33n! 
powers of, 533 
protection of, 531 
regulations, power to make, $32 
Scilly Isles— 
ancient monuments, $90 
national parks, 437n% 
Scotland, Ancient Monuments Board for, 427n! 
seats, provision by parish council, 505 
Secretary of State— 
acquisition of land in open country etc., 495 
ancient monuments. See ancient monuments 
countryside functions, 460 
endowments, power to accept, 656 
expenses of, 458 
functions as to— 
ancient monuments. See ancient monuments 
Countryside Commission, 422 
historic buildings, 653-655 
National Heritage Memorial Fund, payments to, 
434 
settled land— 
National Trust, grant or lease to, 412 
principal mansion house— 
acquisition by National Trust, 412 
lease by National Trust, 412 
sex discrimination, access, as to, 483 
shelters, provision by parish council, 505 
stamp duty, exemption— 
ancient monuments instruments, 567 
property in satisfaction of CTT, 436n’ 
statue. See monuments 
statutory undertakers— 
archaeological area, operations in, 638 
lakes owned or managed by, 451n? 
street— 
meaning, $30n° 
open space, deemed to be, 529 
swimming, facilities, provision of, 528, $38 
territorial waters, monuments in, protection of, 598 
town gardens— 
meaning, $10 


town gardens—continued 
byelaws, $13 
enactments, application of, $10 
offences relating to, $13, 514 
powers of protection authorities, $12 
protection authorities, 511 
vesting in local authorities, 511 
town greens, $07 
trees— 
conservation areas, in, 684 
open spaces, on, felling, so1 
planting, planning authorities, by, 448 
trespasser— 
excepted land, on, 484 
immunity from treatment as, 483, 485 
vagrancy laws, 506, 529 
village greens— 
meaning, $07 
characteristics of, $07 
encroachment or interference, 509 
inclosure, excepted from, 507 
offences relating to, $09 
vesting of, 508 
Wales— 
Ancient Monuments Board for, 427n! 
countryside committee for, 422 
Historic Buildings Council for, 431 
waterway— 
meaning, 447n!° 
access to, 470n* 
byelaws respecting, 449 
country park, in, $34 
facilities, provision of, 447 
improvement expenses, 459 
lakes, byelaws, 451 
river: meaning, 470n° 
wardens, 452 
Wey Navigation, management, 410n? 
wild birds, licence to take, 467 
wild life— 
destruction, orders providing for, 423 
protection of, 467 
See also nature reserves 
words and phrases. See p. 649 post 


Parliament 


accounts, public expenditure. See public accounts 
Act— 
Attainders, 1312, 1313 
Grace, of, 1311 
private. See private Act 
provisions as to special parliamentary procedure, 
containing, 1405n3 
public. See public Act 
address— 
answer, in, 1012 
condolence to new Sovereign, 1214 
generally, 1013 
House of Commons, from, 1017 
House of Lords, from, 1016 
information obtained by, 1009 
joint, 1015 
Queen’s Speech, in answer to, 1211, 1212 
subjects of, 1014 


adjournment— 

Crown’s powers, 1216 

power of each House, 1215 

state of emergency during, 1216 

vacant seat in House of Commons during, 1496 
adjournment debate— 

close of business, 1176 

urgent matters, 1180 
alien, disqualification for membership of Commons, 

1102 

amendment— 

Finance Bill, 1469 

House of Commons. See House of Commons 

House of Lords. See House of Lords 

manuscript, 1247n', 1257n? 

negatived, effect, 1241 

reasoned amendment on second reading, 1240 

report from committee, after, 1281n! 
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amendment—continued 
report, on, 1285 
second House, in— 
consideration by first House, 1296 
disagreed amendments, consideration of, 1298 
procedure, 1295 
reasons for disagreeing, 1297 
appropriation— 
accounts, 1473, 1474 
Act, supplementary estimates included in, 1450 
aid, in, 1448n? 
bill, 1254, 1468 
control of, 1441 
Appropriation Bill, 1254, 1468 
archbishop, lord spiritual, 1030 
armed forces— 
meaning, 1107n? 
disqualification for membership of Commons, 1107 
association, private bill promoted by, 1338 
Attainder— 
Act of, 1312 
reversal of, 1313 
audit of public accounts, 1470 
authority — 
financial, 1004 
legislative, 1003 
bankruptcy— 
disqualification for membership of Commons, 110$ 
hereditary peer, 1037m6 
Belfast Gazette, notice as to private bill, 1323 
bill— 
Appropriation, 1254, 1468 
confirmation of orders, for, 1225 
Consolidated Fund, 1467 
consolidation, 1314, 1315 
expenditure as main object, where, 1476 
Finance, 1469 
government. See government bill 
hybrid. See hybrid bill 
Lords” right to reject, 1027, 1028 
money bill. See money bill 
private. See private bill 
private member's, 1181, 1183 
prorogation, effect, 1219 
provisional order, for. See provisional order 
public. See public bill 
special procedure order, confirming, 1417 
statute law revision, 1314 
bishop— 
declaration as to, 1032n! 
lord spiritual, 1030 
bishopric— 
creation of new, 1030 
resignation of, 1031 
boundary commission— 
apportionment of constituencies, 1093 
constitution, 1088 
electoral quota, 1095 
electorate: meaning, 1095n! 
expenses, 1088 
geographical considerations, 1096 
intervals between reports, 1091 
local authority boundaries, 1094 
Order in Council, 1097 
permanent commissions, 1087 
procedure, 1089 
reports, 1090, 1091 
representations to, 1089 


boundary commission—continued 
rules for redistribution, 1092 
Speaker as chairman, 1144 
breach of privilege— 
meaning, 1500 
admonition, 1499 
committal for contempt, 1497 
Committee of Privileges, reference to, 1502 
complaint as to, 1502 
distinction between offences, 1500 
enforcement— 
House of Commons, 1504 
House of Lords, 1503 
fees, payment by offender, 1498 
fines, 1497n5 
investigation of— 
House of Commons, 1502 
House of Lords, 1503 
nature of offences, 1501 
obstruction of House, 1501m1! 
period of imprisonment, 1498 
reprimand, 1499 
Speaker’s warrant, 1504n?, 1506n7 
Budget— 
derivation, 1465n! 
Finance Bill, 1469 
generally, 1465 
provisional validity of proposals, 1466 
resolutions, 1466 
business of supply — 
meaning, 1459 
allotted days, 1459 
appointment of, 1458 
close of sittings, 1463 
completion of proceedings, 1463 
debate, 1460 
forms of resolution, 1462 
notice of estimates to be considered, 1460 
procedure, 1461 
certificate— 
election at by-election, of, 1202n3 
special procedure order, as to, 1407 
chairman— 
Chairman of Committees, 1049 
Deputy Chairmen of Committees, 1050 
Principal Deputy Chairman of Committees, 1049 
Chairman of Ways and Means— 
Deputy, 1150 
functions, 1149 
child — 
meaning, 1127n! 
House of Commons Members’ Fund benefits, 1135 
pensions, 1127 
period of full-time education: meaning, 1127n? 
relevant: meaning, 1127n! 
Chiltern Hundreds, 1122 
civil servant, disqualification for membership of 
Commons, 1107 
civil service: meaning, 1107n! 
clergy, disqualification for membership of House of 
Commons, 1098 
Clerk Assistant— 
House of Commons, 1152 
House of Lords, 1053 
Clerk of the House— 
department of, 1152n4 
generally, 1152 
Clerk of the Parliaments, 1052 
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Command Paper— 
meaning, 1009n? 
generally, 1009n? 
supply of information by, 1009 
commission— 
communication from Crown by, 1011 
disqualification for membership of Commons, 1111 
House of Commons Commission, 1155 
reading of, new Parliament, 1203 
royal assent by,. 1303 
committee— 
joint. See joint committee 
Liaison Committee, 1195 
preparation of reasons for disagreeing with 
amendments, 1297 
private bill. See private bill 
Privileges— 
for, 1079 
of, 1194, 1502 
Public Accounts, of, 1192 
public bill committee, Lords, 1252 
second reading committee, 1242 
select. See select committee 
standing. See standing committee 
Standing Orders Committee. See Standing Orders 
Committee 
statutory instruments, on, 1437 
Committee for Privileges, House of Lords, 1079 
Committee of Privileges, House of Commons, 1194, 
1502 
Committee of Whole House— 
House of Commons. See House of Commons 
House of Lords. See House of Lords 
committee stage— 
hybrid bill 1309, 1310 
personal bill, 1397 
private bill. See private bill 
provisional order, 1403 
public bill. See public bill 
common informer, 1120n? 
communication— 
conference, 1018n! 
Crown, with. See address; Crown 
Houses, between, 1018 
company— 
private bill— 
conferring powers on, 1338 
setting up, 1339 
composition— 
House of Lords. See lords spiritual; lords temporal 
Parliament, 1001 
Comptroller and Auditor General— 
appointment, 1154 
control of Consolidated Fund, 1442 
public accounts, 1470, 1471, 1473 
compulsory acquisition, special procedure order, 1407 
consent to personal bill, 1397 
Consolidated Fund— 
meaning, 1442 
bill to authorise payments from, 1467 
charges upon, 1445 
deficit met from National Loans Fund, 1442 
generally, 1442 
minor payments into, 1464n! 
services, classification of, 1444 
standing services, 1444 
supplementary estimates, 1450 
supply services, 1444, 1446 


` Consolidated Fund—continued 


supply votes. See supply votes 


* Consolidated Fund Bill, 1254 


consolidation bills, 1314, 1315 
constituency— 
meaning, 1084 
apportionment rules, 1093 
borough, 1085 
boundary commission. See boundary commission 
burgh, 1085 
county, 1085 
electoral quota, 1095 
electorate: meaning, 1095n! 
geographical considerations, 1096 
local authority boundaries, 1094 
number of, 1093 
particular offices disqualifying for membership of 
Commons, 1113 
representation by, 1084 
rules for redistribution, 1092 
Controller of H. M. Stationery Office, printing of 
House of Commons records, 1156n?, 1157n! 
costs— 
Court of Referees, 1369n5 
private bill. See private bill 
provisional order, bill for, 1404 
Scottish private legislation, 1429 
special procedure order, 1415 
Court of Referees, private bills, 1369 
courts, privilege and, 1505, 1506 
counter-petition, special procedure order, 1411 
criminal conviction, expulsion from House of 
Commons, 1494n* 
criminal offender, disqualification for membership of 


Commons, I104 
Crown— 


address to. See address 
adjournment powers, 1216 
approval of speaker, 1203, 1205n3, 1206 
assent. See royal assent 
communication— 
address. See address 
commission, by, 1011 
message, by, 1012 
consent to certain bills, 1288 
control over action of, 1005 
demand— 
grant, for, 1438, 1439 
supplies, for, 1457 
demise— 
effect, 1213 
meeting of Parliament after, 1214 
while Parliament prorogued, 1208 
dissolution of Parliament, 1221 
Minister of. See Minister of the Crown 
powers, 1002 
presence in Parliament, 1010 
prorogation, 1217, 1218 
Queen’s Speech. See Queen’s Speech 
recommendation, incidental expenditure, 1475 
summoning of Parliament, 1196 
debate— 
House of Commons. See House of Commons 
House of Lords. See House of Lords 
second reading, on, 1237n? 
supply debates, 1460 
declaration— 
bishop claiming seat in Lords, as to, 1032n! 
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declaration—continued 
Clerk of the House, by, 1152 
defamation, privilege, 1486 
department— 
Clerk of the House, of, 1152n4 
House of Commons, 1155 
disqualification— 
members of Parliament. See under House of 
Commons 
peers, 1037, 1099 
dissolution— 
duration of Parliament, 1220 
manner of, 1221 
statutory period, reckoning of, 1219 
division— 
House of Commons procedure, 1163, 1164 
House of Lords, 1062 
interruption of business and, 1173n! 
record of names of members, 1163n8 
duration of Parliament, 1220 
Edinburgh Gazette, notice as to private bill, 1323 
election— 
offences and disqualification for membership of 
Commons, 1100 
writ for, 1198 
election court, determination as to disqualification, 
1119 
election petition as to disqualification, 1119 
estate, personal bill affecting, 1396 
estimate— 
deposit of, private bills, 1334, 1335 
expenditure, of. See estimates of expenditure 
estimates of expenditure— 
additional grant, for, 1454n! 
classes, 1447n! 
division into votes, 1448 
generally, 1447 
revised, 1453 
supplementary, 1450 
votes on account, 1451 
European Communities Committee, 1080 
evidence— 
Journals of House of Commons, 1157 
Journals of House of Lords, 1064n? 
examiner— 
appointment, 1340 
bill substituted for draft order, 1425 
construction of standing orders, 1343 
duties, 1342, 1343 
function, 1340 
notice by, 1344n!- 5 
personal bill, 1398 
petition for additional provisional, 1344 
procedure, 1341 
provisional order, bill for, 1401 
Scottish private legislation, 1421 
special inquiry by, 1344 
special report, 1343 
Examiners of Petitions for Private Bills, 1308 
Exchequer Account, 1442 
expenditure— 
estimates. See estimates of expenditure 
nature of Parliamentary control, 1440 
public. See public expenditure 
statement of audited, 1472 
expenses— 
boundary commissions, 1088 


expenses—continued 
members— 
Commons, 1086 
Lords, 1044 
financial control— 
appropriation, of, 1441 
Crown, function of, 1438 
House of Commons, function of, 1438 
House of Lords, function of, 1438 
methods, 1439 
revenue and expenditure, 1440 
See also public expenditure 
financial privilege— 
extent, 1021 
Lords amendments, 1025, 1026 
Lords bills, 1023, 1024 
Lords’ right to reject bills, 1027, 1028 
money bills, 1028 
nature of Commons claim, 1022 
tacking, 1025n! 
fine for breach of privilege, 1497n° 
first reading— 
personal bill, 1394, 1397 
private bill, 1356-1358 
public bill. See public bill 
Foreign Affairs Committee, 1193 
General Synod Measures, 1226, 1304 
Gentleman Usher of the Black Rod, 1054 
government— 
censure motion, 1006n? 
control over, 1005, 1006 
government bill— 
authority for drafting and introducing, 1228 
drafting, 1227 
functions of counsel during progress, 1229 
government business, arrangement of, 1184 
government department, select committees, 1193 
Grace, Act of, 1311 
Great Seal— 
commission under, IOII 
royal assent, 1301 
Greater London Council, money bill promoted by, 
1336 
guardian, personal bill affecting minor, 1394 
hereditary peer— i 
creation, 1036 
disclaimer of peerage, 1038 
lord temporal, 1035 
manner of taking seat, 1200, 1201 
right to receive writ, 1037 
Home Affairs Committee, 1193 
house— 
meaning, 1337n! 
private bill involving acquisition of, 1337 
House of Commons— 
address from, 1017 
adjournment— 
motion, 1176, 1180 
powers, 1215 
amendments— 
committee stage, after, 1281 
public bill, 1257, 1258 
reasoned, 1240 
report stage, 1285 
selection of, 1162 . 
business— 
adjournment, 1176 
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House of Commons—continued House of Commons—continued 


business—continued 
commencement of public business, taken before, 
1177-1180 
exempted, 1174 
interruption of, 1173, 1174 
place of, 1137 
private. See private business below 
private member’s, 1181, 1183 
public. See public business below 
questions, 1179 
regulation of, 1138 
statements, 1179 
suspension, 1175 
urgent matters, 1180 
business of supply. See business of supply 
certificate of election, 1202n? 
Chairman of Ways and Means, 1149 
committee of whole House— 
amendments, 1257, 1258 
appointment, 1147 
Chairman of Ways and Means, 1149 
chairman’s powers, 1256 
clauses as amended, 1259 
Clerk Assistant, 1152 
conclusion of consideration, 1261 
consideration by, 1255 
constitution, 1147 
Deputy Chairman, 1150 
interruption of consideration of bill, 1255 
new clauses and schedules, 1260 
procedure, 1255 
purposes, 1146 
report, procedure after, 1262 
Speaker, 1148 
temporary chairman, 1151 
committees— 
joint. See joint committee 
second reading committee, 1242 
select. See select committee below 
standing. See standing committee 
whole House. See Committee of Whole House 
above 
constituency. See constituency 
debate— 
adjournment debate, 1176 
closure motion, 1161 
disclosure of interests, 1160 
interruption of business, 1173 
method, 1166 
order in, 1168, 1170 
opposition, chosen by, 1184n? 
rules, 1165 
second speech on same question, 1167 
urgent matters, 1180 
disqualification of members— 
aliens, 1102 
armed forces, 1107 
bankrupts, 1105 
civil service, 1107 
clergy, 1098 
Commission member, 1111 
criminals, 1104 
determination— 
action for penalties, by, 1120 
election court, 1119 
House, by, 1117 


disqualification of members—continued 
determination—continued 
Privy Council, by, 1118 
effects, 1116 
election offenders, 1110 
Irish citizens, 1102 
judicial office, 1110 
legislatures outside Commonwealth, 1108 
mental disorder, 1103 
ministerial office, 1114, 1155 
minors, LIOI 
named offices, 1109, 1112 
office, by, 1106, 1116 _ ; 
particular constituencies, offices in, 1113 
peers, 1099 
police, 1107 
public bodies, 1111 
relief, 1116 
service, by, 1106, 1116 
tribunal member, 1111 
division procedure, 1163 
estimates of expenditure presented to, 1447 
financial control— 
authority, 1004 
functions, 1438 
methods, 1439 
nature of, 1440 
financial privilege. See financial privilege 
financial procedure— 
bill with expenditure as main object, 1476 
Budget. See Budget 
business of supply. See business of supply 
charge upon revenue, criteria, 1478 
Crown’s demand for supplies, 1457 
Finance Bill, 1469 
financial resolution, 1477 
incidental expenditure, 1475 
Queen’s recommendation, 1475 
ways and means, 1458, 1464 
government business, 1184 
gratuity on death, 1128 
hybrid bill procedure, 1310 
Leader: meaning, 1155n? 
Leader of the Opposition: meaning, 1155n* 
locus standi of petitioner, 1369 
matters decided on question, 1159, 1161 
meeting — 
generally, 1172 
proceedings after confirmation of speaker, 1207 
member— 
by-election, elected at, 1202 
criminal conviction, 1494n* 
disqualificaton. See disqualification of members 
above 
expenses, 1086 
expulsion, 1494 
income tax, 1086 
London supplement, 1086n‘4 
National Insurance contributions, 1086 
ordinary salary: meaning, 1123n!'! 
pension. See pension above 
pensionable salary: meaning, 1123n!! 
pensions contributions, 1086 
retirement, 1121, 1122 
salaries, 1086 
suspension, 1170n? 
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House of Commons—continued House of Commons—continued 


member—continued 
taking of seat, 1202 
terminal grant, 1086 
unsound mind of, 1495 
writs for election, 1198 
motion— | 
closure, 1161 
return, for, 1009n4 
rules, 1160 
notice of a substantive motion: meaning, 1139n? 
notice of motion: meaning, 1139n? 
number of seats, 1093 
officers— 
Clerk Assistant, 1152 
Clerk of the House, 1152 
Comptroller and Auditor General, 1154 
departments, 1155 
permanent, 1152-1155 
Second Clerk Assistant, 1152n® 
Serjeant at Arms, 1153 
Speaker’s Counsel, 1154 
Under Clerk of the Parliaments, 1152 
order of the day: meaning, 1139n? 
pecuniary interest, disclosure of, 1169 
pension— 
aggregate period of reckonable service: meaning, 
1124n5 
calculation, 1124 
children, 1127 
entitlement, 1124 
gratuities, 1128 
House of Commons Members’ Fund, 1131 
ill-health, 1125 
lump sum, 1124 
ordinary salary: meaning, 1123n1! 
overseas fund or scheme: meaning, 1130n* 
Parliamentary Contributory Pension Fund, 1123 
payments due to deceased persons, 1131 
pensionable salary: meaning, 1123n!"! 
qualifying office: meaning, 1123n® 
refund of contributions, 1129 
relevant terminal salary, 1124n® 
supplemental scheme, under, 1124n!? 
transfers, other pension schemes, 1130 
widows and widowers, 1126 
personal bill, 1398 
petitions, 1185 
prayers, 1172 
private bill. See private bill 
private business— 
meaning, 1139 
arrangement of, 1177, 1178 
privilege. See privilege 
public bill— 
committee stage— 
Appropriation Bills, 1254 
committal to committee, 1253, 1254 
Consolidated Fund Bills, 1254 
joint committee, 1274 
select committee, 1274 
standing committee. See standing committee 
whole House. See committee of whole House 
above 
first reading, 1234 
House of Lords, from, 1236 
order, presented by, 1235 


public bill—continued 
presentation, 1234, 1235 
recommitment, 1280, 1281 
rejected by House of Lords, 1299 
report stage— 
amendments, 1285 
procedure, 1284 
standing committee, 1287 
royal assent, 1301 
second House, consideration by, 1293 
second reading— 
reference to committee, 1242 
Scottish bills, 1243 
Welsh bills, 1244 
select committee, 1190 
third reading, 1291, 1292 
public business— 
meaning, 1139 
business taken at commencement, 1181 
business taken before, 1177-1180 
government business, 1184 
notice of motions, 1182 
orders of the day, 1182 
petitions, 1185 
private members’ business, 1181, 1183 
questions— 
arrangement of business, 1179 
notice of, 1179 
quorum, 1158 
records— 
journal, 1157 
votes and proceedings, 1156 
redistribution of seats. See boundary commission 
register of member’s interests, 1169 
representation, 1084 
retirement from— 
Chiltern Hundreds, 1122 
Manor of Northstead, 1122 
methods, 1121 
return book of elections, 1202 
secret sitting, 1489 
select committee— 
appointment, 1186 
chairman, 1187 
commitment of bill to, 1276 
counsel, 1187 
disclosure of interests, as to, 1169 
government departments, as to, 1193 
hybrid bills, 1191, 1310 
Liasion Committee, 1195 
nomination, 1186, 1277 
other committees appointed regularly, 1195 
powers, 1187 
privileges, 1194 
procedure, 1188, 1278 
prorogation and, 1219 
public accounts, 1192 
public bills, 1190 
quorum, 1186 
report, 1187, 1189, 1279 
witnesses, 1187 
sittings— 
duty to attend, 1171 
meeting of the House, 1172 
places of members, 1171 
suspended, 1175 
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House of Commons—continued 
Speaker— 
approval of Crown, 1203, 1205n?, 1206 
certificate— 
bill deemed same as former bill, 1300 
bill rejected by Lords, as to, 1299 
Committee of Whole House, 1148 
Counsel to, 1154 
criticism of, 1145 
Deputy, 1149 
duration of office, 1205n? 
election of, 1205 
enforcement of order, 1170 
functions, 1140 
guardian of privileges, 1141 
presiding officer, 1143 
salary, 1140n? 
spokesman and representative, 1142 
statutory powers and duties, 1144 
vote, 1164 
standing committee— 
consideration on report, 1287 
hybrid bill, 1310 
Standing Orders Committee, 1346, 1349 
suspension, 1170 
vacancy— 
adjournment or prorogation, during 1496 
sitting, during, 1495 
Votes and Proceedings, 1156 
ways and means resolution— 
budget statement, following, 1466 
scope, 1464 
time for, 1458 
House of Commons Commission, 1155 
House of Commons Members’ Fund— 
administration, 1133 
appropriations, 1136n! 
contributions, 1134 
entitlement, 1135 
establishment, 1131n! 
function, 1131 
sources of income, 1134 
special hardship cases, 1136 
House of Lords— 
address from, 1016 
adjournment— 
powers, 1215 
procedure, 1058 
amendments— 
Commons’ financial privilege, 1025, 1026 
public bill, 1247 
reasoned, 1240 
business— 
adjournment, 1058 
categories, 1056 
conduct of, 1045, 1046 
notice not necessary, 1057n8 
order of, 1057 
private: meaning, 1056n! 
Committee of Whole House— 
appointment, 1066 
commitment to, 1245 
procedure generally, 1067 
public bill procedure, 1249 
committees— 


European Communities Committee, 1080 


joint committee. See joint committee 


House of Lords—continued 
committees—continued 


preparation of reasons, for, 1083 
Privileges, for, 1079 
Public Bill, 1082 
select. See select committee below 
sessional. See sessional committee below 
Whole House. See Committee of Whole House 
above 
composition— 
generally, 1029 
lords spiritual. See lords spiritual 
lords temporal. See lords temporal 
conduct of business— 
manner of, 1045 
regulation of, 1046 
debate— 
conduct of, 1061 
relevant to question, 1056n® 
divisions, 1062 
financial authority, 1004 
hybrid bill procedure, 1309 
introduction into, 1201 
instrument, deposit of, 1432n7 
Journals, 1064 
locus standi of petitioner, 1369 
lords spiritual. See lords spiritual 
lords temporal. See lords temporal 
maintenance of order, 1060 
meeting, 1055 
minutes, 1065 
motions— 
opposition to, 10sónó 
papers, for, 1009n* 
seconder not necessary, 1056n% 
select committee, appointment, 1071n! 
withdrawal, 1056n6 
Northern Ireland, private bill relating to, 1431 
officers— 
Black Rod, 1054 
Chairman of Committees, 1049 
Clerk Assistant, 1053 
Clerk of the Parliaments, 1052 
Deputy Chairmen of Committees, 1050 
deputy speakers, 1048 
Lord Speaker, 1047 
permanent, 1051 
Principal Deputy Chairman, 1049 
Reading Clerk, 1053 
Serjeant-at-Arms, 1054 
Yeoman Usher and Deputy :Serjeant-at-Arms, 
1054 
Parliament Office, 10s2n! 
personal bill. See personal bill 
petition. See petition 
prayers, 1055 
preliminary proceedings of new Parliament, 1204 
Prince of Wales, introduction of, 1201 
private bill. See private bill 
privilege. See privilege 
protest, 1063 
public bill— 
committee stage— 
amendments, 1247 
commitment, 1245 
House resumed, 1250 
joint committee, 1274 
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House of Lords—continued 
public bill—continued 
committee stage—continued 
motion for, 1248 
notice, 1246 
procedure, 1249 
public bill committee, 1252 
report from committee, 1251 
select committee, 1274 
Commons’ financial privilege, 1023, 1024 
Commons, from, 1233 
first reading, 1231, 1233 
introduction, 1231 
recommitment, 1280, 1281 
rejected, 1299, 1300 
report stage, 1283 
royal assent, 1301 
second House, consideration by, 1293 
third reading, 1289, 1290 
two stages on same day, 1232 
questions, 1056 
quorum, 1059 
royal assent, 1301—1303 
secret sitting, 1489 
select committee— 
appointment, 1071 
commitment of bill to, 1276 
extension or amendment of terms of reference, 
1070 
meeting, 1071 
nomination, 1277 
powers, 1072 
procedure, 1073, 1278 
public bill committee, 1252 
purposes, 1068 
quorum, 1073 
report, 1074, 1279 
scope of inquiry, 1069 
sessional committee— 
Committee for Privileges, 1079 
continuance of, 1078n!! 
European Communities Committee, 1080 
functions, 1081 
list, 1078 
scope, 1078 
sittings, 1055 
Standing Orders Committee, 1345, 1348 
voting by proxy, 1492 
Woolsack, 1047 
writs Of summons, 1197 
hybrid bill— 
meaning, 1224, 1307 
House of Commons procedure, 1310 
House of Lords procedure, 1309 
select committee, 1191 
suspension over prorogation or dissolution, 1219 
ill-health, pension, 1125 
imprisonment or restraint, privilege, 1482 
information, supply to Parliament, 1009 
joint committee— 
appointment, 1076 
chairman, appointment, 1076 
commitment of bill to, 1276 
committee stage procedure, 1278 
consolidation bills, 1315 
function, 1075 
nomination, 1277 


joint committee—continued 
private bill— 
appointment, 1375 
proceedings after consideration, 1376 
procedure, 1077 
report of bill from, 1279 
Scottish private legislation, 1429 
special procedure order. See special procedure order 
statutory instruments, 1437 
Joint Committee on Statutory Instruments, 1437 
Journals— 
House of Commons, 1157 
House of Lords, 1064 
Judicial office, disqualification for membership of 
Commons, 1110 
jury service, exemption, 1482, 1483 
land, private bill relating to— 
notice, 1324 
plans etc., deposit of, 1330, 1331 
laying of documents before Parliament, 1432 
legislative counsel for Northern Ireland, 1227n3 
legislature outside Commonwealth, disqualification 
for membership of Commons, 1108 
letters patent, reading of, 1203 
Liaison Committee, 1195 
libel, privilege, 1486 
life peer— 
Appellate Jurisdiction Acts, under, 1041 
introduction, 1201 
Life Peerages Act 1958, under 1042 
Lord Wensleydale, 1491n? 
local authority— 
meaning, 1329n1, 1334n!, 1415n? 
consent to tramway bill, 1329 
estimates of expenses under private bill, 1334, 1335 
notice as to private bill, 1323 
special procedure order, costs as to, 1415 
locus standi of petitioners, 1368, 1369 
London Gazette, notice as to private bill, 1323 
Lord Chancellor— 
Queen’s Speech read by, 1210 
Speaker of House of Lords, 1047 
Lord of Appeal in Ordinary, 1041 
Lord Speaker, 1047 
lords spiritual— 
constitution, 1030 
declaration as to bishop claiming seat, 1032n! 
introduction, 1201 
places, 1033 
prayers, 1034 
privileges, 1033 
resignation of bishopric, 1031 
vacancy caused by avoidance of see, 1032 
lords temporal— 
composition, 1035, 1039 
expenses, 1044 
Irish peers, 1040 
leave of absence, 1043 
peer. See hereditary peer; life peer 
precedence and place, 1039 
mace, committee of whole House, 1255 
Manor of Northstead, 1122 
map, deposit of, 1330, 1331 
meeting— 
demise of Crown, after, 1214 
House of Commons. See House of Commons 
oath of allegiance, 1199 
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meeting continued 
opening. See opening of Parliament 
preliminary proceedings— 
confirmation of Speaker, 1206 
election of Speaker of Commons, 1205 
first day of new Parliament, 1203 
House of Commons, 1207 
House of Lords, 1204 
summoning of Parliament, 1196 
taking of seats, 1200-1202 
time appointed, 1196 
writ— 
election of members, for, 1198 
summons to lords, 1197 
mental disorder— 
disqualification for membership of Commons, 1103 
member of House of Commons suffering from, 
1495 
message— 
communication from Crown by, 1012 
Houses, between, 1019, 1020 
Minister of Crown— 
censure, 1006n? 
list entitled to sit in Commons, 1115 
number entitled to membership of Commons, 1114, 
IIIS 
Parliamentary control over, 1006 
Ministry of Defence Votes A, 1452 
minor disqualification for membership of Commons, 
IIOI 
minutes, House of Lords, 1065 
money— 
bill. See money bill 
control of. See financial control; financial privilege 
money bill— 
meaning, 1028 
Greater London Council, promoted by, 1336 
Lords amendments restricted, 1293n! 
Lords’ consent, 1028 
Speaker’s certificate, 1028n4 
motion— 
House of Commons. See House of Commons 
House of Lords. See House of Lords 
National Loans Fund— 
Consolidated Fund, and, 1442 
generally, 1443 
minor payments into, 1464n* 
nationalised industry, control over, 1008 
Northern Ireland— 
Committee, 1269 
Consolidated Fund of, 1445 
private bill relating to, 1430, 1431 
notice— 
arrest or conviction of member, of, 1482n!4 
complaint as to breach of privilege, of, 1502 
estimates to be considered on allotted day, of, 1460 
examiner, by, 1344n!- 5 
motion, of— 
meaning, 1139n? 
arrangement of business, 1182 
operation of special procedure order, as to, 1416n’ 
private bill. See private bill 
provisional order, as to, 1401 
question, of-— 
House of Commons, 1179 
House of Lords, 1056 
second reading of private bill, 1360, 1361 
special procedure orders, as to, 1406 


oath— 
member of House of Lords, restricting, 1491 
privilege, and, 1482 
oath of allegiance— 
generally, 1199 
new Sovereign, to, 1213, 1214 
objection to special procedure order, 1406 
oftice— 
disqualification for membership of Commons by— 
effect, 1116 
generally, 1106 
ministerial, 1114, 1115 
named offices, 1109, III2 
particular constituencies, 1113 
relief, 1116 
“old” offices, 1122n!: 3 
Office of Parliamentary Counsel, 1227 
officer— 
House of Commons. See House of Commons 
House of Lords. See House of Lords 
opening of Parliament— 
proceedings after— 
Commons, 1212 
Lords, 1211 
Queen's Speech. See Queen's Speech 
Sovereign in person, 1209 
Sovereign not present, 1210 
Opposition— 
Leader of: meaning, 1155n4 
subject of debate chosen by, 1184n? 
order— 
meaning, 1405n! 
draft (Scottish). See Scottish private legislation 
provisional. See provisional order 
special procedure. See special procedure order 
Order in Council— 
affirmative procedure, 1435 
boundary commission’s report, 1097 
revocation of instrument, 1436 
order of the day— 
meaning, 1139n? 
arrangement of business, 1182 
public business, 1139 
Pains and Penalties, Bill of, 1312 
Parliament Office, 1052n! 
parliamentary agent— 
declaration by, 1319 
misconduct, 1318 
recognisance or bond, 1319 
register, 1319 
work of, 1318 
Parliamentary Commissioner for Administration— 
appointment and functions, 1154 
reports to Parliament, 1009 
Parliamentary Contributory Pension Fund, 1123 
parliamentary draftsmen— 
authorisation, 1228 
functions during progress of government bills, 1229 
generally, 1227 
Scotland, 1227n? 
partnership, private bill promoted by, 1338 
pecuniary interest, disclosure by members of 
Commons, 1169 
peer— 
disqualification for membership of House of 
Commons, 1099 
hereditary. See hereditary peer 
Irish, 1040 
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peer—continued 
life. See life peer 
peerage claims, 1491m? 
penalty — 
acting while disqualified, House of Commons, 1098, 
1120 
failure to take oath of allegiance, 1199 
pension, House of Commons. See House of Commons 
personal bili— 
meaning, 1392 
appointment of Committee, 1393 
committee stage, 1397 
consents to, 1397 
criteria for, 1394 
estates etc., affecting, 1396 
first reading, 1394, 1397 
guardian, appointment of, 1394 
House of Commons, procedure in, 1398 
presentation of petition, 1392 
printed copy, 1392 
proceedings before Committee, 1394 
royal assent, 1397 
Scotland, affecting interests in, 1395 
second reading, 1397 
third reading, 1397 
Personal Bills Committee— 
appointment, 1393 
proceedings before, 1394 
petition— 
counter-petition, special procedure order, 1411 
draft order (Scottish), against, 1423 
generally, 1057n8 
House of Commons, 1185 
hybrid bill, against, 1309, 1310 
order of business, 1057n8 
personal bill, 1392 
private bill, as to. See private bill 
special procedure order, against, 1408 
statutory instrument, against, 1437 
petitioner, locus standi— 
private bill, 1368, 1369 
special procedure order, 1409 
plan, deposit of, 1330, 1331 
police— 
disqualification for membership of Commons, 1107 
member: meaning, 1107n” 
prayers— 
House of Commons, 1172 
House of Lords, 1034, 1055 
Prince of Wales— 
consent to certain bills, 1288n! 
introduction into House of Lords, 1201 
printing— 
annual volumes of statutes, 1306 
classification of statutes, 1305 
public Act, 1304 
private Act— 
annual volumes, 1306 
preparation of proof of, 1391 
printing— 
classification, 1305 
generally, 1391 
provisional order under, 1400 
private bill— 
acquisition of houses, involving, 1337 
allocation, 1355 
book of reference, deposit of, 1330 
charge, 1351 


private bill—continued 
Committee Bill, 1385 
Committee of Selection, 1371, 1373 
committees— 
appearance, opposed bill, 1380 
attendance, 1377 
counsel, 1381 
documents, 1378 
House of Commons, 1372-1374 
House of Lords, 1370, 1371 
joint, 1375, 1376 
minutes, 1385 
particular inquiries, 1383 
preamble, proof of, 1382 
report, 1383 
right of audience, 1379 
sittings, 1377 
witnesses, 1381 
Commons financial privilege, 1022n? 
company— 
conferring powers on, 1338 
setting up to carry on undertaking, 1339 
consent to tramway bill, 1329 
costs— 
generally, 1384 
taxation. See taxation of costs below 
Court of Referees, 1369 
deposit of— 
government department and public authorities, 
with, 1333 
printed copies, 1332 
draft order, substituted for, 1425 
estimates, deposit of, 1334, 1335 
examiner. See examiner 
Examiners of Petitions for, 1308 
fees, 1351 
first reading— 
generally, 1356 
House of Commons, 1358 
House of Lords, 1357 
introduction, 1222 
local authority, promoted by, 1223n! 
maps, deposit of, 1330, 1331 
memorial of deposit of documents, 1330n4 
money bill promoted by G.L.C., 1336 
Northern Ireland, relating to, 1430, 1431 
notice— 
company, bill conferring powers on, 1338n5 
diversion etc. of street, footpath or bridleway, 
1323 
electricity power bill, 1326 
gasworks bill, 1326 
Gazette etc., by, 1323 
land, bill relating to, 1324 
local authority bill, 1323 
repeal or alteration of provisions, 1327 
service of, 1328 
sewage works bill, 1326 
tramway or trolley vehicle bill, 1323, 1325 
waterworks bill, 1326 
opposed— 
appearance before committee, 1380 
costs, 1384 
House of Commons committee, 1373 
House of Lords committee, 1371 
second reading, 1360, 1361 
parliamentary agent. See parliamentary agent 
personal. See personal bill 


References are to paragraph numbers; superior figures refer to notes 


646 Parliament Vol. 34: Index 
o a 


private bill—continued 
petition against— 
alterations and additional provisions, 1367 
costs, 1384 
deposit, 1365 
House of Commons, 1366 
presentation, 1364, 1366 
superscription, 1364n? 
petitioner’s locus standi— 
objection to, 1369 
standing orders conferring, 1368 
petition for— 
additional provision, 1322, 1344 
compliance with standing orders, 1343 
costs, 1384 
deposit of, 1320 
examination of, 1341, 1344 
introduction by, 1222 
late bill, 1321 
presentation, 1320 
plans, deposit of, 1330, 1331 
preamble, proof of, 1382 
preparation of proof of Act, 1391 
printing, 1356 
procedure generally, 1317 
proposals affecting Scotland and elsewhere, 1420 
public bill distinguished from, 1223 
report stage— 
House of Commons, 1387, 1388 
House of Lords, 1386 
procedure, 1386, 1387 
Scotland. See Scottish private legislation 
second reading — 
Chairman of Committees, moved by, 1359 
Chairman of Ways and Means, moved by, 1359 
effect, 1362 
House of Commons, 1361 
House of Lords, 1360 
instructions, 1363 
notice of, 1360, 1361 
section, deposit of, 1330 
Standing Orders Committee. See Standing Orders 
Committee 
suspension over prorogation or dissolution, 1219 
taxation of costs— 
duty of taxing officer, 1353 
generally, 1352 
memorial against report of taxing officer, 1354 
proceedings after, 1384 
third reading— 
House of Commons, 1389 
House of Lords, 1390 
private legislation— 
meaning, 1316 
categories, 1316 
provisional order. See provisional order 
Scottish. See Scottish private legislation 
special procedure order. See special procedure order 
private member’s bill— 
drafting, 1230 
leave to bring in, 1235 
private member’s business— 
arrangement of, 1183 
leave to present bill, 1181 
privilege— 
access to Sovereign, 1490 
both Houses, claimed by, 1482 
breach. See breach of privilege 


privilege—continued 
i claim to, 1479 
Committee of, 1194 
contempt. See breach of privilege 
courts of law— 
jurisdiction, limits of agreement, 1506 
position of, 1505 
duration, 1482 
duty of members to maintain freedom of speech, 
1487 
financial, House of Commons. See financial 
privilege 
freedom of speech etc., 1486, 1487 
House of Commons— 
expulsion of member, 1494 
Own constitution, as to, 1493 
Speaker as guardian, 1141 
unsound mind, member of, 1495 
vacancy, power to fill—- f 
prorogation of adjournment, during 1496 
sitting, during 1495$ 
House of Lords— 
generally, 1491 
voting by proxy, 1492 
imprisonment or restraint, 1482 
jury service exemption, 1482, 1483 
libel and defamation, 1486 
lords spiritual, 1033 
method of claiming, 1482 
need for, 1479 
origin, 1480 
persons volunteering information, 1486 
precedence of motion, 1184n? 
proceedings in Parliament: meaning, 1486 
protection of witnesses etc. before Parliament, 1485 
publication of proceedings, 1488 
reviews of, 1481 
Speaker, claim by, 1480n! 
strangers, power to exclude, 1489 
trade union influence, 1487n! 
witness, exemption from summons as, 1482, 1484 
Privy Council, determination as to disqualification, 
1118 
proceedings in Parliament: meaning, 1486 
prorogation— 
day for which Parliament summoned, from, 1196n? 
effect on proceedings, 1219 
Lords Commissioners, by, 1218 
proceedings not ended by, 1219 
prorogation speech, 1218 
recall of Parliament during, 1216 
royal prerogative, by, 1217 
vacant seat in House of Commons, during, 1496 
Provisional Collection of Taxes Act 1968, 1466 
provisional order— 
committee and remaining stages, 1403 
compliance with standing orders, 1401 
costs and fees, 1404 
notice as to, 1401 
preliminary proceedings, 1401 
purpose, 1399 
Scottish. See Scottish private legislation 
second reading, 1402 
supersession of procedure, 1400 
public accounts— 
accounting system, 1471 
Appropriation Accounts, 1473, 1474 
audit, 1470 
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public accounts—continued 
Committee of, 1192, 1471, 1474 


‘public bill—continued 
second reading—continued 


Comptroller and Auditor General, submission to, 
ntl 1473 
examination, 1470 
presentation to House of Commons, 1474 
statement of audited expenditure, 1472 
public Act— 
annual volumes, 1306 
numbering for printing, 1305 
printing, 1304 
provisional order under, 1400 
publication, 1306 
vellum copies, 1304 
public bill— 
Act of Grace, 1311 
Bill of Attainder, 1312 
Bill of Pains and Penalties, 1312 
committee stage— 
House of Commons. See House of Commons 
House of Lords. See House of Lords 
joint committee, 1276-1279 
select committee, 1276-1279 
consolidation bill, 1314, 1315 
counsel, representations by, 1237 
drafting — 
authority for, 1228 
functions of counsel during progress, 1229 
government bills, 1227 
private member’s bills, 1230 
first reading— 
Commons, 1234 
Lords, 1232 
former bill, deemed to be same as, 1300 
hybrid. See hybrid bill 
introduction— 
Commons, 1234 
generally, 1222 
Lords, 1231 
leave to bring in, 1235 
order of House of Commons, presented by, 1235 
preamble, 1249n? 
printing, 1231, 1236 
private bill distinguished from, 1223 
provisional order, bill presented as, 1401 
recommitment— 
conditions for, 1280 
procedure, 1281 
rejected by House of Lords, 1299, 1300 
report stage— 
amendment, 1285 
conclusion of, 1286 
consideration on report, 1282 
House of Commons procedure, 1284 
House of Lords procedure, 1283 
Scottish Grand Committee, 1287 
standing committee, consideration by, 1287 


generally, 1237 
negatived amendment, effect, 1241 
Opposition on, 1239 
postponement, 1239 
procedure, 1238 
reasoned amendment, 1240 
reference to committee, 1242 
Scottish bills, 1243 
Welsh bills, 1244 

scrutiny of, 1308 

third reading— 
bill sent to Commons, 1290 
bill sent to Lords, 1292 
House of Commons procedure, 1291 
House of Lords procedure, 1289 
Queen’s consent, 1288 


public body, disqualification for membership of 


Commons, 1111 


public expenditure— 


accounts. See public accounts 

bill with expenditure as main object, 1476 

Consolidated Fund. See Consolidated Fund 

criteria for charge upon revenue, 1478 

exceptional or special grants, 1456 

financial resolution, 1477 

House of Commons procedure. See business of 
supply; House of Commons 

incidental expenditure, 1475 

supply votes. See supply votes 


Queen's Speech— 


address in answer, 1211, 1212 
functions, 1208 

Lord Chancellor, read by, 1210 
printing, 1212n* 

Sovereign in person, by, 1209 
time for delivery, 1208 


question— 


House of Commons, 1179 
House of Lords, 1056 

notice of, 1179 

private notice question, 1179n5 


quorum— 


Committee of Privileges, 1194 
Committee of Public Accounts, 1192 
House of Commons, 1158 
House of Lords, 1059 
select committee— 
Commons, 1186 
government departments, as to, 1193 
Lords, 1073 
Standing Committee on Regional Affairs, 1270 


recommitment— 


hybrid bill, 1309, 1310 
public bill, 1280, 1281 


record of election, 1202 

referendum, 1003 

Regional Affairs, Standing Committee on, 1270 
register of members’ interests, House of Commons, 


1169 


reversal of attainders, for, 1313 

royal assent— 
commission, by, 1303 
notification, by, 1302 
procedure, 1301 

second House, in— 
amendments, 1295-1298 
bill not amended in, 1294 
stages, 1293 

second reading— 
committee: meaning, 1264 

References are to paragraph numbers; superior figures refer to notes 


| 
Reading Clerk, 1053 


regulations, laying before Parliament, 1433 
report stage— 

hybrid bill, 1309, 1310 

private bill. See private bill 

public bill. See public bill 

special procedure order, bill for, 1417 
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revenue— 
Budget. See Budget 
charge upon, criteria, 1478 
Finance Bill, 1469 
nature of Parliamentary control, 1440 
road— 
meaning, 1329n? 
deposit of private bill relating to, 1333 
royal assent— 
Act of Grace, 1311 
bill rejected by Lords, 1299 
effect, 1002 
personal bill, 1397 
public bill. See public bill 
refusal, 1303n? 
royal prerogative, 1002 
royal sign manual, 1012 
rules, laying before Parliament, 1433 
salary, members of Commons, 1086 
Scotland— 
bills relating to— 
second reading, 1243 
standing committee, 1263 
personal bill affecting interests in, 1395 
private legislation. See Scottish private legislation 
special procedure orders, 1418 
Scottish Grand Committee— 
consideration on report, 1287 
generally, 1266 
Scottish private legislation— 
confirmation of order, 1429 
costs, 1429 
draft order— 
deposit of, 1422 
examination of, 1421 
modification, 1428 
petition against, 1423 
report by Chairman, 1424 
general orders, 1421 
issue Of orders, 1429 
joint committee, 1429 
opposed orders, 1426 
preliminary proceedings, 1421 
procedure, 1419 
proposals affecting Scotland and elsewhere, 1420 
substituted bill, 1425 
unopposed orders, 1427 
second reading — 
hybrid bill, 1308 
personal bill, 1397 
private bill. See private bill 
provisional order, bill for, 1402 
public bill. See public bill 
select committee— 
House of Commons. See House of Commons 
House of Lords. See House of Lords 
nationalised industries, 1008n! 
Select Vestries Bill, 1211 
Serjeant-at-Arms— 
House of Commons, 1153 
House of Lords, 1034 
service of notice as to private bill, 1328 
sittings— 
House of Commons, 1171 
House of Lords, 1055 
society, private bill promoted by, 1338 
Sovereign— 
death of, 1213, 1214 


Parliament 


` 


Sovereign—continued 
opening of Parliament in person, 1209 
right of access to, 1490 
speak er— 
deputy, House of Lords, 1048 
House of Commons. See House of Commons 
House of Lords, 1047 
special procedure order— 
bill to confirm, 1417 
certificate of minister, 1407 
compulsory acquisition, for, 1407 
counter-petition, 1411 
empowering enactment: meaning, 1406n? 
extension of time, 1407n®: ? 
joint committee— 
constitution and powers, 1413 
costs and fees, 1415 
proceedings in, 1414 
reference to, 1410, 1411 
laying before Parliament, 1407 
locus standi of petitioners, 1409 
memorial objecting to petition, 1408 
notice as to, 1406 
objection to, 1406 
operation of, 1416 
orders to which procedure applies, 1405 
petition against, 1408 
preliminary proceedings, 1406 
proceedings after Chairman's report, 1410 
purpose, 1399 
report by Chairmen, 1409 
resolution to annul, 1410 
Scotland, relating to, 1418 
withdrawal of petition etc., 1412 
standing committee— 
bills on report, for, 1265 
chairman, 1272 
constitution, 1263 
distribution of bills, 1273 
financial provisions, powers, 1275 
Northern Ireland Committee, 1269 
procedure, 1274 
Regional Affairs, 1270 
Scottish bills, 1263, 1267 
Scottish Grand Committee, 1266 
second reading committee, 1264 
statutory instruments, on, 1271 
Welsh bills, 1263 
Welsh Grand Committee, 1268 
Standing Orders Committee— 
duties, 1347 
House of Commons, 1346, 1349 
House of Lords, 1345, 1348 
procedure, 1348, 1349 
provisional order, 1402 
refusal to dispense with standing orders, 1350 
statement to House of Commons, 1179 
statutory instrument— 
meaning, 1007n', 1432n! 
affirmative procedure, 1435 
annulment, 1436 
committees, 1437 
hybrid, 1437 
joint committee, 1437 
laying before Parliament, 1432, 1433 
negative procedure, 1436 
Parliamentary control, 1434 
petition against, 1437 
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statutory instrument——continued 

printing, 1436 

requirement to lay before Parliament, 1433 

standing committee on, 1271 
statutory period, prorogation and dissolution 
disregarded, 1219 
statutory undertaker, notice of promotion of bill by, 

y 1326 

stranger, power to exclude, 1489 
subordinate legislation— 

control over, 1007 

laying documents before Parliament, 1432 

Parliamentary control, 1434 

requirement to be laid before Parliament, 1433 

statutory instrument. See statutory instrument 
summoning of Parliament, 1196 
supply votes— 

account, On, 1451 

credit, of, 1455 

division of expenditure into votes, 1448 

estimates of expenditure, 1447 

exceptional or special grants, 1456 

excess, 1454 

form of, 1449 

Ministry of Defence Votes A, 1452 

procedure. See business of supply 

revised estimates, 1453 

supplementary estimates, 1450 

supply services, 1446 
suspension— 

member of Commons, of, 1170n3 

sitting of House of Commons, 1170, 1175 
taxing officer— 

certificate, of, proceedings on, 1384 

duty, 1353 

memorial against report of, 1354 
teller— i 

House of Commons, 1163 

House of Lords, 1062 


third reading— 
personal bill, 1397 
private bill, 1389, 1390 
provisional order, 1403 
public bill. See public bill 
special procedure order, bill for, 1417 
tramway bill— 
consent of local authority, 1329 
notice as to, 1325 
Treasury and Civil Service Committee, 1193 
treaty, Parliamentary control, 1005n! 
tribunal, disqualification for membership of 
Commons, IIII 
trolley vehicle bill, notice as to, 1325 
Under Clerk of the Parliaments, 1152 
United Kingdom: meaning, 1003n! 
Votes and Proceedings of House of Commons, 1156 
Wales, bill relating to— 
second reading, 1244 
standing committee, 1263 
Welsh Grand Committee, 1268 
widow and widower— 
House of Commons Members’ Fund benefits, 1135 
pension, 1126 
witness— 
Court of Referees, 1369 
exemption from summons as, 1482, 1484 
member of one House attending before other 
House, 1484n? 
opposed private bill committee, 1381 
Parliament, before, protection of, 1485 
select committee, House of Commons, 1187 
summoning of, 1485n? 
Woolsack, 1047 
words and phrases. See below 
writ— 
election of members of Commons, 1198 
lords, summons to, 1197 
Yeoman Usher, 1054 


Words and Phrases 


Words in parenthesis indicate the context in which the word or phrase is used 


abatement of nuisance, 349 
access— 
agreement, 470 
order, 470 
adjacent land (open space), $40n* 
aggregate period of reckonable service as a member, 
1124n5 
agricultural land, 439n* 
agriculture, 439n? 
allotted days, 1459 
ancient monument, $66 
appointed member (National Trust), 4o4n! 
appropriate— 
authority (Crown land), 440n? 
planning authority, 443n” 
Appropriation Accounts, 1473 
appropriations in aid, 1448n? 
area of archaeological importance, 631n? 
assurance, 410n!* 
authority possessing compulsory purchase pudo 
641n 


benefit, 97n*! 
boat, 451n> 
born, 1n?4 
disabled, 1n?5 
breach of privilege, 1500 
building— 
(Green Belt land), 555n° 
(historic), 657n? 
burial ground, s$19n! 
business, 6715 
of supply, 1459 
child — 
(negligence), 16n? 
(pension) 1127n! 
Civil Service of the Crown, 1107n! 
clearance operations (archaeological area), 636n!* 
Command Papers, 1009n? 
common— 
informer, 1120n3 
land, $36n!> 2 
law nuisance, 304 
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conservation— 

area, 683n! 

of the natural beauty of an area, 445n° 
Consolidated Fund, 1442 

Bill, 1467 
constituency, 1084 
court, 68n7 
covenant (Green Belt land), 545n‘* 
Crown— 

interest, 657n5, 

land, 440n!, 597, 657n5 
damage, 68n? 
disposal of land, 455n* 
disused burial ground, 519n! 
drainage authority, 464n7 
ecclesiastical notary, 203 
elected member (National Trust), 404n! 
electoral quota, 1095n? 
electorate, 1095n! 
empowering enactment, 1406n? 
escape, 342 
excepted land— 

(access), 484 

(acquisition), 494n4, 495n° 
excess vote, 1454 
exempted business, 1174 
faculty (notary), 204n? 
fault, 68n4 
field monument, $66 
flooding operations, 600n? 
general notary, 204 
gift— 

(historic building), 655n? 

(National Heritage Memorial Fund), 434n® 
goods, 67n!! 

Green Belt land, 544n! 
house, 1337n! 

hybrid bill, 1224, 1307 
injury, 14n!, 94n? 
insurance money, 97n!° 
interest— 

(in land), 445n*” 

(Parliamentary pensions), 1128n? 
interim preservation notice, 582 
investigating authority (archaeological area), 635n® 
joint address, 1015n' 
lake, 451n? 
land— 

(ancient monument), 5$93n” 

(camping sites etc.), 447n® 

(Countryside Commission), 445n!7 
Leader of the— 

House of Commons, 1155n? 

Opposition, 115$n4 
library authority, 435n? 
limited owner, 622n! 
listed building, 657n? 

consent, 660 

enforcement notice, 674 
local authority — 

(ancient monuments), 593n! 

(areas of natural beauty), 441n® 

(country parks), $34n! 

(Local Loans Act 1875), 14151? 

(London), 538n! 

(national parks), 443n%, 459n! 

(promoters of private bill), 1334n! 

(promoters of tramway bill), 1329n! 


local authority—continued 
(structure plan), 5o2n° 
local planning authority, 448n* 
London borough, 657n!* 
lords— 
spiritual, 1030 
temporal, 1035, 1039 
maintenance (ancient monument), 617n? 
manuscript amendment, 1247n!, 1257n? 
means of access (open country), 475n', 494n"! 
member (police force), 1107n7 
member’s— 
ordinary salary, 1123n!! 
pensionable salary, 1123n?! 
metal detector, 643n! 
minister (provisional order), 1407n? 
minor, 1101n! 
money bill, 1028 
monument, 566 
motor vehicle, 1n?2? 
national park, 437 
nature— 
conservation, 423n! 
reserve, 423n?, 462 
notary, 201 
notice, 67n7 
notice of— 
motion (House of Commons), 1139n? 
substantive motion, a, 1139n? 
nuisance, 301 
officer of the National Trust, 408n? 
open— 
country, 470 
space, 401n!, so2zn!?, 529 
(London), $37n* 
land, s4on? 
open-air recreation, 437n* 
operations notice (archaeological area), 636n7 
order, 1405n! 
order of the day, 1139n? 
overseas fund or scheme, 1130n4 
owner— 
(ancient monument), 570 
(disused burial ground), 519n! 
(Green Belt land), 545n! 
(historic building), 657n** 
(house), 5151n? 
(land), 465n5, 479n* 
(open space), sign? 
park, 532n? 
constable, 533n1 
path, 449n? 
pension, 97n?2 
period of full-time education, 1127n! 
personal— 
bill, 1392 
injury, 67n? 
planting of trees, 448n? 
preservation— 
of the natural beauty of an area, 437n5 
scheme, 586 
principal mansion house, 412n* 
private— 
bill, 1223 
business— 
(House of Commons), 1139 
(House of Lords), 1056n! 
legislation, 1316 
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private—continued 
notice question, 1179n* 
nuisance, 307 
proceedings in Parliament, 1486 
properties sub-committee (National Trust), 407n? 
property — 
(historic interest), 455n® 
(National Trust), 408n! 
public— 
bill, 1223 
body, 464n!° 
business (House of Commons), 1139 
nuisance, 305 
right of way, 469n!2 
purposes of agriculture, 558n? 
qualifying office (Parliamentary pensions), 1123n® 
racial grounds (discrimination), 483n!! 
rate, 1334n! 
regular armed forces of the Crown, 1107n? 
relevant— 
child, 1127n! 
terminal salary, 1124n® 
rights of access maps, 497 
river, 470n% 
road— 
(Countryside Act 1968), 453n% 
(Tramways Act 1870), 1329n? 
scheduled monument consent, 600n3 


Scilly Isles (ancient monuments), 590 
second reading committee, 1264 
settlement, 412n7 
statutory— 
instrument, 1007n!, 1432n! 
maximum (fine), 593n° 
nuisance, 304 
owner, 412n® 
undertakers— 
(archaeological area), 638n5 
(Green Belt land), 545n° 
(waterway), 451n? 
stranger to the contract, 27n! 
street, 5$30n5 


“supply services, 1446n! 


tenant for life, 41an® 

timber, 47712 

tipping operations, 600n? 

trust property (National Trust), 407n? 
trustees for sale, 412n*° 

United Kingdom, 1003n! 
unlawful act, 309 

unqualified person (notary), 208n7 
valuation office, 466n3 

vehicle, 469n5 

village green, 507 

waterway, 408n?, 447n!% 

works (ancient monument), 600n? 
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